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CASES   ON   TRUSTS. 


CHAPTER  L 


THE  NATURE  AND  RBQXnSITES  OP  A  TRUST. 


SECTION  I. 
A  Trust  distinguished  from  a  Debt. 

ANONYMOUS. 
In  thb  Common  Pleas,  Hilast  Term,  1405. 

[Reported  in  Year  Book  6  Henry  IV.,  folio  7,  piaeitum  S3.i]  O 

H«J2K^agam8t  a  parson  and  counted  by  Tillesley  that  he  and  his  pre-  \^  t  ^^  ^ 
decessors,  etc.,  had  been  seised  of  an  annual  rent  of  forty  shillings  w^         4  ; 
issuing  out  of  a  manor,  which  came  into  the  hands  of  the  King,  and     (-  ^-^'^^ 
he  by  letters  patent  leased  the  manor  to  one  who  delivered  the  forty 
shillings  to  the  defendant  to  pay  to  us,  and  so  action  accrued  to  us. 

Hankford,  J.  You  win  maintain  your  action  because  the  farmer 
of  the  King  delivered  the  forty  shillings  to  the  defendant  to  deliver  to 
yoo,  and  I  think  this  cannot  Qiaintain  your  action,  for  if  one  delivers 
certain  moneys  to  you  to  pay  to  me,  I  shall  have  a  writ  of  Account 
against  you,'  and  not  a  writ  of  Debt,  because  there  is  no(5bntrac1i|J|)e- 
tween  you,  and  so  in  this  case. 

TiOesley,    I  think  I  piay  elect  to  have  Account  or  Debt. 

Thirnino,  G.  J.  If  one  took  the  rent  from  your  tenants  would  you 
have  Debt? 

Tillesley.    Not  there,  but  I  should  have  Trespass. 

Thirnino,  C.  J*  [?]  I  suppose  that  if  he  took  it  by  your  command, 
you  would  not  have  Debt,  but  Account,  for  there  is  no  contract  between 
you,  and  so  here.* 

^  The  caae  is  somewhat  abridged.  — Ed. 

«  32  E(f.  m.,  Fitz.  Ab.  Acct.  108 ;  Y.  B.  1  Hen.  V.  11-21 ;  Y.  B.  36  Hen.  VI.  9, 10-4 ; 
Y.B.  18  Ed.  IV.  23-.'5;  Y.  B.  1  Ed.  V.  2-2;  Robeert  v.  Andrews  (1587),  Cro.  El.  82, 
2  Lecm.  118,  pi.  160,  3  Leoiv  149,  pi.  199,  8.  c. ;  Hnntlej  v.  Griffith  (1590),  Gold.  159, 
per  Altham,  B.;  Harrington  v,  Deane  (1612),  Hob.  36,  BrownL  26,  8.  o. ;  Baynton  v. 
Cheek  (1652),  Style,  353  ^Iccorcf.— Ed. 

*  Y.  B.  41  Ed.  III.  (1367),  10>5.  Candish:  "If  I  deliTer  certain  money  toyon  to 
delirer  to  John,  he  shall  have  a  writ  of  Account,  because  the  property  is  in  him  straight- 
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PASCHALL  V.  KSTERICH.  [CHiP.  L 


\ 


\ 


ANONYMOUS. 
Th  the  Cokmon  Pleas,  Michaelmas  Term,  1429. 

[Reported  in  Year  Book  8  Henry  VL,JbUo  10,  plaeitum  2&] 

PEBjyupon  arrears  of  account.  The  plaintiff  was  examined  by  the 
statute,  and  it  was  found  that  the  account  was  because  the  defendant 
had  bought  certain  goods  of  the  plaintiff,  and  had  accounted  for  the 
money  before  the  auditors.  And  because  this  does  not  lie  in  Account, 
the  plaintiff  was  ordered  to  amend  his  count  or  the  defendant  should 
be  dismissed.    And  so  he  did,  and  declared  upon  a  contract.^ 


^  1 


PASCHALL  V.  KETERICH. 
In  the  King's  Bench,  Michaelmas  Term,  1557. 

[Reported  in  Dyer,  1516,  placiium  5.*] 


Note,  By  the  opinion  of  all  the  Justices  of  each  bench,  where  a  man 
devised  by  his  last  will  and  'testament  in  writing  that  his  executors 
/7         should  sell  his  land,  and  that  his  daughter  should  have  a  portion  of 
|X  the  money  for  her  advancement,  and  so  of  other  things  a  sum  certain, 

and  died,  and  his  executors  made  sale,  and  would  not  pay  the  legacies, 
,  '  wherefore  the  daughter  sued  execution  in  the  Court  Christian,  prohibi- 

tion well  lies  in  this  case,  because  it  is  not  a  legacy  testamentery,  but 
out  of  land,  by  reason  of  the  last  will,  in  the  performance  whereof  the 
Court  Christian  had  no  concern ;  but  the  party  may  well  have  an  action 
of  account  at  common  law.'  See  the  contrary  opinion,  T.  9  £liz.,  Dy. 
264,  b. 

way  upon  your  receipt  by  my  hand,  and  he  cannot  have  an  action  of  Debt."  Bellewe» 
Acct  7  (1379).  Belknap,  C.  J. :  '*  If  I  am  debtor  to  Sir  Henry  Persay  in  £20  and  I  bail 
the  money  to  J.  Holt  to  pay  the  money  to  him,  if  J.  Holt  does  not  pay  the  money,  he 
shall  have  an  action  of  Account  against  him,  and  no  other  action/'  Anon.,  Keilw.  77a, 
776  Accord. 

A  bill  inj^nity  mny  ^f»  ^I'^nght.  at  ^ha  prMent  4i^.  htyjiim  to  whose  nae  (he  money 
was  aenvered.    Hosmer  v.  Jewett,  6  Ben.  208.  —  £d. 

1  Y.  B.  49  Ed.  IIL  7-11  ilccorrf.— Ed. 

s  Benl.  60,  s.  o. — Ed. 

s  See  to  the  same  effect,  Shep.  Touch.  (7th  ed.),  456 ;  Dens  r.  Dens,  1  Bnlst.  153, 
per  Telverton,  J.;  Jenk.  Cent.  Cas.  215,  pi.  56;  aembie  Account  lies  in  this  case  for 
the  daughters  at  common  law,  against  the  executors,  for  the  money  is  received  by  them 
to  the  use  of  the  said  daughters."  In  more  recent  times  Account  has  given  way  to 
Indebiiaius  Aeeumpsit  for  money  had  and  received  by  the  devisee  to  the  use  of  the 
beaeildary  (Nicholson  v.  Sherman,  1  Sid.  45.  46:  Buttrick  v.  King,  7  Met  SO; 


/ 


SECT,  l]  walker  V,  COLLIER. 


WALKER  v.   COLLIER. 
In  the  Common  Pleas,  Hilart  Term,  1595. 

[Rtported  in  Croke  Elizabeth,  879.1] 

Trespabs.  Upon  a  special  verdict  the  case  was,  The  land  was 
devised  to  one  for  life,  remainder  to  the  plaintiff,  paying  five  and 
forty  shillings  to  John  S.,  and  it  was  found  that  the  land  was  worth 
three  pounds  per  annum.  The  tenant  for  life  died ;  and,  Whether  the 
plaintiff  had  thereby  a  fee,  or  for  life?  was  the  question.  And  all 
THE  Court  resolved,  without  any  great  argument,  that  he  should  have 
it  in  fee,  especially  when  the  money  is  not  appointed  to  be  annually 
paid.  And  Anderson  said,  that  this  word  ^^  paying  "  made  his  estate 
conditional :  but  the  not  finding  whether  it  was  paid  is  not  material ; 
no  more  is  the  finding  of  the  value.  Wherefore  it  was  adjudged  ut 
supra  for  the  plaintiff.' 

Rogers  r.  Daniell,  8  All.  843 ;  Ljnde  v,  Davenport,  57  Yt.  597) ;  or  to  a  bill  in  equity ; 
Edwards  v.  Graves,  Hob.  265. 

The  proceeds  of  the  sale  are  not  legal,  bnt  equitable  assets.  Germy's  Case,  1  Leon. 
87,  2  Leon.  119 ;  Barker  v.  May,  9  B.  &  C.  489,  4  M.  &  Ry.  386 ;  Perkins  v.  Lewis, 
41  Ala.  649;  Harland  v.  Person  (Ala.  1891),  9  S.  R.  379 ;  Williams  v,  Nichol,  47  Ark. 
254 ;  Olmstead  v.  Brush,  27  Conn.  530 ;  Gregg  v.  Currier,  36  N.  H.  200 ;  Conklin  t;. 
Egerton,  21  Wend.  430,  25  Wend.  224 ;  Ross  t%  Barclay,  18  Pa.  179. 

^  6  Rep.  16  a,  s.  c.  —  Ed. 

'  Doe  u.  Richards,  3  T.  R.  356 ;  Doe  v.  Holmes,  8  T.  R.  1 ;  Goodtitle  v.  Maddem, 
4  East,  496;  Funk  v,  Eggleston,  92  111.  515,  534;  Lindsay  v.  McCormick,  2  A.  K. 
Marsh.  229,  232;  Wait  v.  Belding,  24  Pick.  129,  139;  Jackson  v.  Bull,  10  Johns.  148 
{9emble) ;  Jackson  o,  Martin,  18  Johns.  31 ;  Spraker  v.  Van  Alstyne,  18  Wend.  200; 
King  V.  Cole,  6  R.  I.  584. 

In  Doe  V,  Holmes,  supra,  Lord  Kenyon  said,  p. 2  :  "In  cases  of  this  kind  the  qnes< 
tion  has  always  been  whether  the  charge  is  to  be  paid  only  out  of  the  rents  and  profits 
of  the  estate  ?  or,  whether  it  is  to  be  paid  by  the  devisee  at  all  events  ?  In  the  former 
case  the  devisee  only  takes  an  estate  for  life ;  but  in  the  latter,  he  takes  a  fee,  other- 
wise he  might  be  a  loser  by  the  devise."  By  statute  the  devisee  now  takes  a  fee^ 
almost  everywhere  without  words  of  inheritance. 

Where  land  is  devised,  as  in  the  principal  case,  to  A,  "  he  paying,"  or  "  on  con- 
dition that  he  pay,"  a  certain  sum  of  money  to  B,  B  acquires  a  twofold  right,  the  one 
an  equitable  charge  upon  the  land,  the  other  a  money  claim  against  A.  And  this 
claim  against  A  is  enforced  at  common  law  by  an  action  of  Debt,  or  Indebitattis  A»- 
tumpsit,  although  B  was  a  stranger  to  the  tranf»ction.  Ewer  v.  Jones,  2  Ld.  Ray.  937, 
2  Salk.  415,  6  Mod.  26 ;  Webb  v.  Jiggs,  4  M.  &  Sel.  119;  Braithwaite  v.  Skinner,  5  M. 
&  W.  313 ;  Harland  u.  Person  (Ala.  1891),  9  S.  R.  379  ;  Williams  v.  Nichol,  47  Ark. 
254 ;  Millington  i;.  HUl,  47  Ark.  301 ;  Lord  v.  Lord,  22  Conn.  595 ;  Olmstead  v.  Brush, 
27  Conn.  530 1  Porter  w.  J^a/^yftm,  95  Ind.  210:  Felch  v.  Taylor,  13  Pick.  133  ;  Adams 
w.  Adams,  14  AIL  65 ;  Prentice  v.  Bnmhall,  123  Mass.  291,  293;  Smith  t^.  Jewett,  40 
N.  H.  530,  535;  Gridley  v.  Gridley,  24  N.  Y.  130;  Loder  v.  Hatfield,  71  N.  Y.  92; 
Brown  v.  Knapp,  79  N.  Y.  136 ;  Yearly  u.  Long,  40  Oh.  St.  27  ;  Etter  v.  Greenawalt,  98  t      ,; 

Pa.  422;  Jordan  v.  Donahue,  12  R.  I.  199  (aemble).    In  Zimmer  v.  Sennott,  134  HI.  **^'«i-  ^^ 
505,  there  was  said  to  be  a  claim  against  the  devisee,  bat  no  equitable  charge  upon  tba 
land.— Ed. 


< 
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^  XHABRIS  V.  DI  BEBTOQL  [CHAP.  L 


i? 


r  ^  CLARK'S  CASE.     ^^^rZf/^^ 

Ik  THB  Common  Fleas,  Miphaelmas  Term,  1612. 

[Reported  in  Godbolt,  210.] 

Note  it  was  said  by  Cook,  C.  J.,  and  agreed  by  the  whole  Court,  and 
41  and  43  E.  8.  &c  That  if  a  man  deliver  money  nnto  I.  S.  to  my 
use,  that  I  may  have  an  action  of  Debt,^  or  Account  against  him  for 
the  same,  at  my  election. 


PETER  HARRIS  v.  PETER  DE  BERVOIR. 
•▼  In  the  King's  Bench,  TMNirr  Term,  1624, 

[Reported  in  Crcke  James,  687.] 

Debt;  supposing  that  one  Squire  delivered  to  the  defendant  one 
hundred  pounds  to  pay  to  the  plaintiff,  and  that  he  had  not  paid  it  to 
the  plaintiff :  wherefore  he  brought  this  action. 

After  verdict,  upon  non  debet,  it  was  moved  in  arrest  of  judgment, 
that  debt  lies  not ;  for  there  never  was  any  contract  betwixt  the  plain- 
tiff and  defendant,  i^or  any  delivery  of  the  money  by  the  plaintiff  to 
the  defendant,  and  therefore  no  action  of  debt  lies :  yet  peradventure 
he  might  have  account  upon  this  receipt ;  but  no  other  action.  Jufc  it 
was  agregd^Jihai^the  bailor  (if  the  money  be  not  delivered  to  him  to 
Ivliom  it  oujglitJto  bflLiieliyered)  may  have  action  of  _debt  or  accaimt  at 
his  election ;  *  but  he  to  whose  use  tBe  bailment  was  made  shall  have 
accmiTtt  only. 

Lamport,  for  the  plaintiff,  agreed,  that  if  money  be  delivered  to  an- 
other to  deliver  to  J.  S.  or  to  the  use  of  J.  S,  there  J.  S.  shall  not 
have  action  of  deU  but  a/xownt  only.  But  when  it  is  delivered  (as  it  is 
here),  ^o^vend  to  J.  S.  which  is  intended  in  satisfaction  of  a  debt,  there 
it  is  not  countermandable ;  and  he  who  is  to  receive  it  as  a  debt  may 
upon  this  receipt  have  an  action  of  debt  or  account.    And  to  this  pur- 

1  T.  B.  36  Hen.  VX  9,  10-5  (1467),  per  Wangford;  Rast.  £nt.  (1540),  f.  159, 
Dett  1 ;  Shaw  v,  Sherwood  (1599),  Cro.  £1.  729,  Dj.  350  n.  (20),  Moore,  667,  Ow. 
127;  affirmed  Yelv.  25,  firownl.  82;  Atkin  v.  Barwick  (1718),  1  Stra.  165,  166,  per 
Eyre,  J.  Accord*  -—  Ed. 

>  T.  B.  19  Hen.  VI.  69,  A-14 ;  Y.  B.  20  Han.  VL  35,  A-4  (bnt  see,  cmtra,  Y.  B. 
19  Hen.  VI.  5,  B-10) ;  Britton  v,  Bamet,  N07,  72,  Owen,  86,  8.  c. ;  Barkbj  9.  Forster, 
Moore,  458 ;  Lincoln  v.  Topdiff,  Cro.  £1.  644,  N07, 72,  8.  o. ;  Brown  v.  London,  Freem. 
14, 1  Ley.  298,  8.  c.  Accord, 

Similarly,  if  the  defendant,  who  has  received  money  to  the  use  of  X,  seeks  to 
excnae  its  non-delirery  to  X  by  reason  that  it  was  lost,  he  is  chargeable  to  the  plain- 
tiff in  debt.  Parry  v.  Roberts,  3  A.  &  E.  118.  See  also  Bemon  v.  Hayward,  2  A.  & 
E.  666.  — Ed. 


SECT,  l]  UNOOLN  V.  PARB.  5 

pose  the  record  of  a  judgment  was  shown  in  Trinity  Term^  13  Jac.  1, 
in  the  common  pleas,  Oreenvile  v.  Slaning  in  debt,  supposing  that 
Oeorge  Oreenvile  delivered  such  a  sum  to  be  paid  to  the  plaintiff ;  and 
for  non-payment  debt  was  brought;  and  adjudged  for  the  plaintiff. 
Vide  28  Hen.  8 ;  Dyer,  21 ;  41  Edw.  8,  pi.  10.  28  Edio.  3,  *'  Debty" 
146,  that  the  bailor  may  have  debt  or  account ;  but  not  that  cesty  qtie 
use  shall  have  that  action.  But  36  Hen.  6,  j>/.  10,  &  39  Hen.  6,  pi. 
44,  are,  that  cesty  que  use  the  delivery  is  made  may  have  debt  or 
account. 

And  of  that  opinion  were  Doderidge  and  Lea  :  wherefore  rule  was 
given  that  judgment  should  be  entered  for  the  plaintiff,  unless  other 
cause,  &C.     Vide  21  Hen.  7,  pi.  7. 


LINCOLN   V.  PARR. 
Ik  THE  King's  Bench,  TRnnrr  Tebm,  1671. 

[Reported  in  2  KeUe,  781.] 

The  court  declared  ^'^^^  ^pi"'^^  *^^°^  no  frSi^^^»^ui  ^  afiT^vnt  jqH 

mftintft^p  7V»y7>|frr//|(f/fl  a?  ^f\  r»r.^^y  iplivPff^   *^  '^   fftti*^**!   who  often 

[ischarpreft  ^^  grfif^^Pr  ^^'^'^^j  ''"^  °^  i»^/^]yp  \f^a  court^  which  th^  "^ 
will  not  allow.    Ex  motione  Winnington  to  alter  visn,  and  it  was  said  so 
to  be  ruled  in  Guildhall  last  sitting.^  ^^  **<*. 

1  Speake  v.  Richards  (1617),  Hob.  206.    Per  Cnriam  :  "The  action  of  accQimt  Is 
nflceiMary,  whoi-A  ^h^  ^r^\,  yftf^jpt  a^  initio jwar  diPgsJfidJtoJBL  mgrchandrzingf  _.wliicfi'  ^ 
^^^'Ifl  m^ertainty  of  the  neat  remain  till  account  finished  ;  or  where  a  man  is  charged 
as  bailiff  of  a  manorj  or  the  like,  whereupon  the  certainty  oT  Ws  receipt  appears  not""* 
till  accoont ;  yet  even  in  the  case  of  merchandizing  an  action  of  Debt  will  lie  for  the  I 

snmm  received  before  the  merchandize,  yea  and  after  the  merchandize,  for  so  much  as  \    \ 

he  hath  not  so  imployed ;  and  therefore  if  I  deliver  an  100  ponnds  to  one  to  buy  cattle,  ^^ 

and  if  he  bestow  50  ponnds  of  it  in  cattle,  and  I  bring  an  action  of  debt  for  aU,  I  shall  *      ^^ 

be  barred  in  that  action  for  that  money  bestowed  and  charges,  &c.,  but  for  the  rest  I  \  .^i   ^     , 

shall  recover."  *  \     *    V^ 

Hussey  v.  Fiddall  (1699),  12  Mod.  324.    Holt,  C.  J. :  "  Keyling,  Chief  Justice  [1665-         V  v.  v"  '  > 
1671],  would  allow  Indebitatus  against  a  receiver  or  factor,  but  Hale,  Chief  Justice  \\^     ^  ,-  ^ 
[1671-1676],  would  not"  \*         ^-^ 

Anonymous  (1706),  11  Mod.  92.    "Powell,  J.    If  I  give  money  to  another  to  buy        »   .  ' 
goods  f9r  me,  and  he  neglects  to  buy  them,  for  this  breach  of  trust  I  shaU  have  elec-^      ^^ 
tion  to  bring  debt  or  account ;  and  cited  four  or  five  cases.    Holt,  C.  J.,  contra.    If  the  t  ^\  « 

party  did  not  take  it  as  a  debt,  but  ad  comptUandum,  or  ad  merchandizandum,  it  must  I  i     C  ^^      < 
be  an  account,  and  he  shall  have  the  benefit  of  an  accountant;  which  is,  he  may  plead,  I   i 
being  robbed,  which  shaU  be  a  good  plea  in  the  last  case,  and  not  in  the  first."--* Ed.    ^ 


/ 


KEY  V.  GOBDON.  [CHAP.  X. 


^FARRINGTON  v.  LEE. 
In  the  Common  Pleab,  Tbinut  Term,  1677. 

[Reported  in  2  Modem  Reports,  268.] 

The  Court.  Whereas  it  has  been  said  by  Serjeant  Newdigate,  that 
the  plaintiff  here  has  an  election  to  bring  an  action  of  account,  or  an 
indebUattis  assumpsit^  that  is  false ;  for  till  the  account  be  stated  be- 
twixt them,  an  action  of  account  lies,  and  not  an  action  upon  the 
case.  —  When  the  account  is  once  stated,  then  an  action  on  the  case 
lies,  and  not  an  action  of  account  —  And  by  North,  C.  J.  If  upon  an 
indebitatus  assumpsit  matters  are  offered  in  evidence  that  lie  in  ac- 
count, I  do  not  allow  them  to  be  given  in  evidence.^ 


KEY  V.  GORDON. 
In  the  King's  Bench,  Easter  Term,  1701. 

[Reported  in  12  Modem  Reports,  521.] 

iNDEBrrATus  AssuMPsn  by  an  under  officer  against  his  Colonel  for 
his  pay. 

Holt,  C.  J.  If  one  receive  money  to  the  use  of  another,  an  indebi' 
tatus  is  a  proper  remedy  for  it;^  but  if  in  this  case  there  were  any 

1  S.  C,  Freem.  230:  "And  per  Nobth.  There  is  a  great  deal  of  difference  be- 
tween this  action  [Indebitatus  assumpsit]  and  that  of  Account ;  for  it  was  resolved  by 
all  the  judges  in  the  case  of  Sir  Paul  Neal,  that,  in  all  accounts  where  allowances  are 
to  be  made,  no  action  on  the  case  will  lie,  but  an  Account  must  be  brought,  which  is 
the  proper  action."    2  Mod.  311,  8.  c.  —  Ed. 

3  Gilbert  v.  Ruddeard  (1607),  Dy.  272  a,  n.  (32) ;  Beckbgham  v.  Lambert  (1616), 
1  Rolle,  R.  391 ;  Tenant  v,  Elliott,  1  B.  &  P.  3;  Farmer  v.  Russell,  1  B.  &  P.  296 ; 
Moody  V.  Spencer,  2  D.  &  Ry.  6 ;  De  Bemales  t;.  Fuller,  14  East,  590,  n.  (a) ;  LiUy  u. 
Hays,  5  A.  &  £.  548 ;  Vincent  v,  Rogers,  30  Ala.  471,  475  (sembU) ;  Seals  v.  Hollo- 
way,  77  Ala.  344 ;  Lewinshon  v.  Edwards,  79  Ala.  293 ;  Crocker  v.  Higgins,  7  Conn. 
342,  348  (semble);  Johnson  v.  Collins,  14  Iowa,  63 ;  Owings  v.  Owiny,  i  par^  fc  ft.  ^  \ 
484  {semUe) ;  Putnam  i;.  Field,  103  Mass.  556 ;  Fay  v.  Sander8on.i48  Mich.  "ST 
Wentworth  v.  Gove,  45  N.  H.  160 ;  Nolan  v.  Manton,  46  N.  J.  231  {semble) ;  Weston  v. 
Barker,  12  Johns.  276 ;  Wyman  v.  Smith,  2  Sandf.  331 ;  Murdock  v.  Aikin,  29  Barb. 
59 ;  Ross  v.  Curtis,  30  Barb.  238;  Chapman  v.  Forbes,  123  N.  T.  532 ;  Middleton  v. 
Twombly,  125  N.  T.  520;  Draughan  v.  Bunting,  9  Ired.  10;  White  v.  Hunt,  64  N.  C. 
496 ;  Aycinena  v.  Peries,  6  Watts  &  S.  .243 ;  Zacharias  v.  Zacharias,  23  Pa.  452 ; 
Hostetter  v\  Hollinger,  117  Pa.  606  Accord, 

So  where  property  is  given  by  A  to  B  to  convert  into  money  and  pay  the  same  to 
C,  C  may  charge  B,  if  at  all,  by  an  action  of  indebitatus  assumpsit  for  money  had  and 
received.  Walker  v.  Rostron,  9  M.  &  W.  411 ;  Hitchcock  v.  Lukens,  8  Port.  (Ala.) 
333  ;  Kreutz  v.  Livingston,  15  Cal.  344 ;  Lockwood  r.  Canfield,  20  Cal.  126;  Miller  v. 
BilliniralY  41  Ind.  489  p  Hall  V.  Marstou,  17  Mass.  575;  Fitch  v.  Workman,  9  Met. 
517;  Fitch  V.  Chandler,  4  Cush.  254  {semble);  Mellen  v.  Whipple,  1  Gray,  317,  322 
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legal  dedaction  to  be  made  by  tbe  Colonel,  the  remedy  had  been  ao» 
count ;  for  where  one  receives  money,  and  has  no  way  to  discharge 
himself  of  it  bat  payment  over,  an  indebitatus  will  lie. 


^ 


.^ 


POULTER  V.  CORNWALL. 
Ik  thb  Queen's  Bench,  Trinitt  Term,  1706. 

f^  [Reported  in  1  ScUkeld,  9.] 

Indbbit.  assumpsit  for  money  received  ad  camputandum.  Verdict 
pro  guer.<,  and  moved  in  arrest  of  judgment,  that  this  action  did  not 
lie,  but  account :  fnr  if  a  myi  receives  money  to  a  special  purpose^  as 

to  account,  or  to  merchandize,  ijj  in  nnt  f^  he  demftndftd  nf  tha  party 

as  a  duty,  'tiU^htk  hftg^^glected  or  refused  to  apply  it  according  to 
the  trust  und^  which  he  received  itT^aha  tne  declaration  must  shew 
a  misapplication,  or  breach  of  tnia^  Et  per  Our.  The  verdict  has 
aided  this  declaration,  for  it  must  be  intended  there  was  proof  to  the 
jury,  that  the  defendant  refused  to  account,  or  had  done  somewhat 
else  that  rendered  him  an  absolute  debtor.^ 


DALE  V.  SOLLET. 
In  the  Kino's  Bench,  November  17,  1767. 

IReported  in  4  Burrow,  2133.] 
Tms  was  an  action  foy  money  had  ftndrA<^fi|vftd  to  thp  plajntlffn 


nse :  nan  assumpsit  was  pleaded ;  and  issue  joined. 

Case.  —  The  defendant,  a  ship-broker,  was  the  plaintifiTs  agent  in 
suing  for  and  recovering  a  sum  of  money  for  damages  done  to  the 
plaintiff's  ship ;  and  did  recover  and  receive  2,0002.  for  the  plaintiff's 
use ;  and  paid  him  all  but  40/.  which  he  retained  for  his  labour  and 
service  therein ;  which  the  witness  (Mr.  Fuller)  swore  he  thought  to 
be  a  reasonable  allowance.  And  the  jury  were  of  opinion  **  that  the 
defendant  ought  to  retain  40Z.  as  a  reasonable  allowance."  Conse- 
quently, the  plaintiff  was  not  intitled  to  recover. 

The  plaintiff  objected,  at  the  trial,  ^'  That  the  defendant  could  not 
give  evidence  in  this  manner,  of  this  labour  and  service ;  but  ought  to 


'\ 


(semble);  Fiost  v.  Gage,  1  All.  262;   Catlin  v.  Birchard^UjlMich.  llOj  Belawaxe*  *  ^ 
Co.  V,  Westchester  Bank,  4  Den.  97 ;  Hatchings  v.  Miner,  46  N,  Y.  4567Iem6/«) ;  Wins- 
low  V.  Fenner,  Phill.  (N.  C.)  565 ;  Fleming  v.  Alter,  7  S.  &  R.  295 ;  Stondt  v.  Hine, 
45  Pa.  30 ;  Drake  v.  Whaley  (S.  Ca.),  14  S.  £.  B.  397 ;  Phelps  v.  Conant,  30  Yt  277 ;        '  *   ' 
Mmer  V.  Lake,  24  W.  Va.  645  {tembie).  "  ""  ^     f. 

The  plaintiff  maj  of  coarse  proceed  in  snch  case  bj  a  bill  in  eqaityr    Hooper  «•  ^ 

Holmes,  3  Stock.  122 ;  Miller  o.  Lake,  24  W.  Va.  545.  —  Ed. 

^  Bnchanan  i*.  Parker,  5  Ired.  597  Accord.  —  Ed. 
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have  PLEADED  it  by  way  of  sett-off,  or  at  least  have  given  notice  of 
it  as  a  aett-off,^^ 

A  verdict  was  found  for  the  plaintiff ;  subject  to  the  opinion  of  this 
Court :  and  if  the  Court  should  be  of  opinion  against  him,  then  judg- 
ment to  be  entered  as  upon  a  nonsuit. 

Accordingly,  on  Tuesday  last,  (the  10th  instant,)  Mr.  Dunning 
moved  od  behalf  of  the  defendant,  ^^  that  judgment  might  be  entered 
against  the  plaintiff,  as  upon  a  nonsuit : "  and  had  a  Rule  to  shew 
cause. 

Sir  Fletcher  Norton^  on  behalf  of  the  plaintiff,  now  shewed  cause ; 
and  insisted  that  the  defendant  ought  either  to  have  pleaded  it,  or 
given  nx>tice  of  a  Bett-off :  but  that  he  could  not  take  advantage  of  it 
in  this  manner,  wUhmit  either  plea  or  notice. 

LoKD  Mansfield  had  no  doubt  of  the  defendant's  being  at  liberty 
to  give  iliis  evidence.  ^-^ 

This  is  an  action  for  money  had  and  receiv^  tn  the  p^jntiff'a^usg. ' 
The  plaintiff  can  recover  no  more  than  he  is  in  conscience  and  eq^uity 
entitled  to :  which  can  be  no  moTQ_^^SSSLX^SI^^^^^dedy4:tir!^ 
^irjust^  alTowances  which  the  defendant  has  a  right  to  retain  out  of  the 
very  sum  derriaiid^^  This  is  not  in  the  nature  of  a  croM-demand  or 
"miUuai  deLt ':  It  Is  a  chabge,  which  makes  the  sum  of  money  received 
for  the  plaintiff's  use  so  much  less. 

The  TWO  other  judges  concurred. 

Feb  Cue'.    Judgment  for  the  defendant  ^  as  on  a  nonsuit.^ 


1  Lord  Mumfleld's  innoTatioOj  Banctioning  the  nae  of  Indebitatus  assumpsit  against  a  \ 
defendant,  who  is  entitled  to  allowances  in  the  way  ftf  f^"«^«««"'^"«  "'^^  ^^pflur*"  has  * 
been  almost  everywhere  loiiowea.  i^  is  impossible  for  the  plaintiff  in  snch  a  case  to 
prove  his  allegation  that  the  defendant  is  indebted  to  him,  as  has  been  pointed  out  bj 
Professor  Langdell  in  2  Harvard  Law  Review,  253-257 ;  but  the  great  convenience  of 
this  common  count,  as  compared  with  the  action  of  account,  or  a  bill  in  equity,  the 
legitimate  substitute  therefor,  has  led  the  courts  to  shut  their  eyes  to  this  objection.  * 
Accordingly  Indebitatus  assumpsit  has  been  allowed  against  a  : 

Factor. -^Zinck  v.  Walker,  2  Bbickst.  1154;  Tomkins  v.  Willshear,  5  Taunt  431 
(semhle) ;  Arnold  v.  Webb,  5  Taunt.  432  n.  (a),  {semble) ;  Judah  v.  Dyott,  3  Blackf.^24 ; 
Perry  v.  Smith,  31  Kas.  423.  — ----i-         •  — 

Agent  for  ColUction, —  Sneed  v.  Hanly,  Hempst  659;  Kimbro  o.  Waller,  21  Ala. 
376 ;  Jett  v.  Hempstead,  25  Ark.  462 ;  Central  Co.  r.  First  Bank,  73  6a.  383 ;  Hayward 
V.  Gunn,  82  111.  385  ;  Cagwin  v.  Ball,  2  III  Ap.  70 ;  Helvey  r.  Board,  6  Blackf.  317 ; 
Dodds  V.  yannoy,^61Jg^^;  Coffin  v.  Coffin,  7  Greenl.  298;  Mast  v,  Easton,  33 
Minn.  161;  Wentworth  w.  Gove,  45  N.  H.  160;  Stafford  o.  Richardson,  15  Wend. 
302 ;  Finney  v.  Cochran,  I  Watts  &  S.  112 ;  Krause  v.  Dorrance,  10  Barr,  462 ;  Wick- 
ersham  v.  Lee,  83  Pa.  416 ;  Estes  v.  Stokes,  2  Rich- 133 ;  Cocke  v.  McGinnis,  Mart.  & 
T.  361 ;  Lawrence  Univ.  o.  Smith,  32  Wis.  587. 

Pledgee  or  Mortgagee  for  surplus  proceeds  of  a  sale.  —  Overstreet  v.  Nunn,  36  Ala. 
666 ;  Webster  t;.  Singley,  53  Ala.  208  ;  Ballinger  v.  Bourland,  87  HI.  513 ;  Brunson  v. 
Ballon,  70  Iowa,  34 ;  Hertle  v.  Schwartze,  3  Md.  366;  Arms  v.  Ashley,  4  Pick.  71 ; 
Yamum  v.  Meserve,  8  AU.  158;  Estabrook  v.  Earle,  97  Mass.  302;  Hancock  v. 
Franklin  Co.,  114  Mass.  155;  Cook  v.  Basley,  123  Mass.  396;  Cope  v.  Wheeler,  41  N. 
T.303. 

Trustee  of  Insurance  PoUcg  for  proceeds  of  policy.  —  Sidaways  p.  Todd,  2  Stark. 
400  (see  London  Co.  v.  Giyn,  1  £.  &  £.  652) ;  Gould  u.  Emerson,  99  Masa.  154 ;  De» 
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GILES  AKD  Another  v.  PERKINS  Aia>  Othehs,  Assignees  of 
DICKENSON  AND  Others,  Bankrupts. 

In  thjb  Kino's  Bench,  November  7,  1807. 

[Reported  in  9  East,  12.] 

Dickenson  &  Co.  were  bankers  at  Birmingham,  with  whom  the 
plaintiffs  had  opened  a  banking  account  in  1804,  which  was  continued 
down  to  the  18th  of  November,  1805,  when  Dickenson  &  Co.  stopped 
payment  and  became  bankrupts.  On  the  12th  of  November,  1805,  ,\a^^^ 
the  plaintiffs  paid  into  the  bank  three  bills  to  the  amount  of  above  A  O  ^  ^ 
£1100,  ""*"'^^'  r^*^  hfinnrr^  l^y  ^^'"'^  but  were  not  due  till  December 
and  January  following ;  and  at  the  time  of  the  bankruptcy  there  was 
a  considerable  balance  due  to  the  plaintiffs  upon  their  cash  and  bills 
(due)  account,  independent  of  the  three  bills  in  question.  It  was  stated 
to  be  the  practice  ofthis  and  o.ther  ^aukingrlioiises  ia  ilia-country,  that 
when  bills  which  were  ftpprovjed  were,  brought  ..to  them  by  a  customer, 
iEough  the  bills  were  not  then  due,  if  they  had  not  a  long  time  to  nin, 
fliey  would  enter  them'  m  a  ^ross  sum  with  cash,  or  £a£er  which  was 
Qomediateli^  payable,  to  tne Credit  of  the  customer;  giving  him  either 
cash  or  liberty  to  draw  iipon  them  to  that  amount^  And  the  bankers 
To'fftr  considered  these  running  bills  (which  were  always  indorsed  by 
the  customer)  as  their  own,  that  they  would,  as  convenience  required, 
j)ay  them  away  to  other  customers  in  the  usual  course  of  business,  or  \  f  ^  ^ 
^IMiBMt  ^^^"""^  to  t^*^'"  ^'°'"  correspondents  in  London :  land  interest  ^Ja."^  " 


:|ar 
was  charged  on  &6L11  snlys  tlltj  affcoimt  on  sucli  T>'aper  Transaction 
and  if  the  interest  account  turned  out  to  be  against  the  customer,  the 
bankers  also  chai'ged  a  certain  commission.  Differing  in  this  respect 
from  the  practice  ol  bankers  in  London^  who,  upon  the  receipt  of  un- 
due bills  from  a  customer,  do  not  carry  the  amount  directly  to  his  credit, 
but  enter  them  short,  as  it  is  called ;  that  is,  note  down  the  receipt  of 
the  bills  in  his  account,  with  the  amount,  and  the  times  when  due,  in  a 

rome  v.  Vose,  140  Mass.  575;  Kimball  v.  Gtlmaii,  60  N.  H.  54;  Roberts  v.  Ely,  113 
N.  Y.  128. 

Guardian*  —  Pickering  v,  De  Rochemont,  45  N.  H.  67. 

In  Thomas  v.  Thomas  (1850),  5  Ex.  28,  a  tenant  in  common  failed  in  an  action  of 
Indebitatus  assumpiit  against  his  cotenant,  who  had  received  more  than  his  share  of  the 
profits.  This  case  has  been  thonght  to  be  at  variance  with  Lord  Mansfield's  decision 
in  Dale  v.  Sollet  2  Harvard  Law  Review,  256.  fint,  althoagh  Parke,  B.,  in  the  opinion 
of  the  court,  makes  the  old  and  reallj  fundamental  distinction  between  Account  and 
Debt,  this  distinction  was  not  material  to  the  decision.  No  action  whatever  lay  at 
common  law  by  one  cotenant  against  his  fellow,  unless  the  latter  had  become  by  agree- 
ment the  bailiff  of  the  former.  The  statute  4  Anne,  c.  16,  §  27,  gave  the  remedy 
of  Account  against  the  cotenant  as  bailiff,  though  not  in  fact  a  bailiff.  But  the  statu- 
tory remedy  did  not  extend  beyond  account.  Indebitatus  assumpsit  was,  accordingly, 
inadmissible. 

But  an  assignee  under  a  general  assignment  for  the  benefit  of  creditors  is  not 
chargeable  by  a  creditor  in  Indtbitatus  assumpsit.  Massachusetts  Bank  v,  Bullock,  120 
S6 ;  Dial  v.  Bmnell,  24  Wend.  9 ;  Mansfield  v,  Manuf.  Co.,  52  Vt.  444.— £&. 
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previous  column  of  the  same  page;  which  sums  when  received  are 
carried  forwards  into  the  usual  cash  column.  In  the  present  case  the 
assignees  of  the  bankrupts,  considering  that  the  three  bills  in  question 
had  been  entered  in  the  bank  books  in  common  with  cash,  and  that  by 
the  usual  mode  of  dealing  the  plaintiffs  might  have  drawn  for  the 
amount  before  the  bills  were  due,  refused  to  deliver  them  up  to  the 
plaintiffs  on  demand ;  and  as  they  became  due  the  assignees  received 
the  money  from  the  acceptors,  to  the  credit  of  the  bankrupts'  estate : 
for  which  the  plaintiffs  brought  their  action  for  money  hadandre- 
ceived.  And  the  question  was,  whether  toey  were  ennuea  io  receive 
1)ack  these  bills  in  specie  from  the  bankrupts  at  the  time  of  their  bank- 
ruptcy, the  same  not  being  then  due,  though  indorsed  by  them,  and  the 
balance  of  the  cash  account  being  in  f  avqr  of  the  plaintiffs ;  or  whether 
they  were  only  entitled  to  come  in  as  creditors  under  the  commission 
for  the  whole  amount  of  their  banking  account.  Lord  Ellenborough, 
C.  J.,  was  of  opinion,  at  the  trial  before  him  at  Qnj|(]|}iifH,  Jhat  the, 
plaintiffs  were  onf^'f|ioH  ^n.  ronni^pj£j  onH  nhay  Q/>n/^rHingriy  obtalucd  a 

ferdict  for  the  amount  of  .the.  hiUs. 

*  GaT)row&nd  Richardson  now  moved  for  a  new  trial ;  relying  on  the 
course  of  dealing  of  country  bankers  who  always  entered  approved 
bills  at  the  usual  short  dates,  as  cash,  and  gave  the  customers  the 
benefit  of  drawing  upon  them  for  the  amount  accordingly.  And  he 
referred  to  Bent  v.  Fuller,  where  there  having  been  a  general  bill 
account  between  two  parties,  one  of  whom  became  bankrupt,  it  was 
considered  that  the  solvent  party,  in  whose  favor  the  balance  was, 
could  not  maintaintrover  for  the^billfi  jdc^^oaited  by  him  with  the  other ; 
they  n&Ving  !>een  paid  in  on  a  general  account,  and  not  specifically 
appropriated  to  answer  particular  drafts  which  had  not  been  paid  by 
the  bankrupt. 

Lord  Ellenborough,  C.  J.  Every  man  whQpftys  bills  not  then  doe 
into  the  hands  of  his  bapkej  pla^ea  them  ther^f  aain  the*  hands  of  his 
agent,  to  obtain  payment  of  them  when  du.e..  If  the  banker  discount 
the  bill  or  advance  money  upon  theL  nrftdit  pf  jj;^  i^^t  aTfp'rft  the  case ; 
^^  he  then  acqntres  the  entire  property  in  it,  or  has  a  lien  on  it  pro  tarUo 
for  his  advance.*  The  only  difference  between  the  practice  stated  of 
London  and  country  bankers  in  this  respect  is,  that  the  former,  if  over- 
drawn, has  a  lien  on  the  bill  deposited  with  him,  though  not  indorsed ; 
whereas  the  country  banker*  who  always  takes  the  bill  indorsed,  has 
not  only  a  lien  upon  it,  if  his  account  be  overdrawn,  but  has  also  his 
legal  remedy  upon  the  bill  by  the  indorsement ;  but  neither  of  them  can 
have  any  lien  on  such  bills  until  their  account  be  overdrawn :  and  here 
the  balance  of  the  cash  account  at  the  time  of  the  bankruptcy  was  in 
favor  of  the  plaintiffs. 

Feb  Curiam.    Itule  refused.^ 

1  Et  parte  Thompson,  Mont.  &  M.  102  Accord, ^^'Ed, 

s  Zinck  17.  Walker,  2  Blackst.  1154 ;  ^r  parte  Madiflon,  1  Rose,  241  (cited) ;  PUrke 
V.  Eliaaon,  1  East,  544 ;  Ex  parte  Rowton,  17  Yea.  426, 1  Bob6|  15,  a.  o. ;  Ex  parte  Sol- 


^.. 
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len,  18  Yes.  229 ;  Ex  parte  Sergeant,  1  Rose,  153;  Ex  parte  Pease,  14  Yea.  25, 1  Rose, 

232,  a.  c. ;  Ex  parte  Wakefield  Bank,  1  Rose,  243 ;  Ex  parU  Leeds  Bank,  1  Rose,  254 ; 

Ex  parte  Buchanan,  1  Roee,  280 ;  Thompson  v,  Giles,  2  B.  &  C.  422 ;  Ex  parte  Armit- 

stead,  2  6L  &  J.  371 ;  Ex  parte  Benson,  Mont.  &  Bl.  120;  Jomhart  v.  Woollett,  2  M. 

&  Cr.  389 ;    Ex  parU  Bond,  1  M.  D.  &  D.  10;  Ex  parte  Edwards,  11  L.  J.  Bank.  36 ; 

Ex  parte  Barkworth,  1  DeG.  &  J.  140;  Scott  v.  Ocean  Bank,  23  N.  T.  289;  Second/*      /  . 

Bank  v.  Cammings  (Tenn.),  18  S.  W.  R.  115  Accord,  ^  .  eu^>^  U>4H  -  ^^  ^A 

Althongh  the  plaintiil  was  allowed  to  succeed  in  the  common  JaF  fV*li''"H  r*  ^^^-tt, 
it  seems  dea^  «j|at  ij  ^l^j^  ''ly  of  cases^  as  in  those  where  a  defranded  vendor  resorts 
to  the  same  remedy  against  the  frandnlent  vendee,  the  conrt  of  law  have,  perhaps  ^ 
nnconBcionslr.  aimittea  trover  as  a  snbstitnte  tor  a  bill  in  equity,    in  Hx  parte  L>nmas.  • 

2  Yes.  583,  Lord  Hardwicke,  in  1754,  said:  "It  must  be  a  very  extensive  question,  \^^ 

whether  the  property  of  these  bills  in  point  of  law  remained  in  the  petitioners,  so  that 
they  might  maintain  Trover  at  law.    They  were  all  made  payable  to  Julians  or  order; 
and  then  he  doubted  no  action  of  Trover  could  be  maintained ;  for  the  property  of  the 
paper  will  follow  the  chose  in  action ;  but  it  would  be  sufficient  if  they  coiUd  be  made        ^    ^ 
trustees  for  the  petitioners."    So  to  the  same  effect,  Collins  v.  Martin,  1  B.  &  P.  648,       tr  i~ 
651,  per  Eyre,  C.  B.    Lord  Kldon  reluctantly  recognized  the  iimovation  in  Ex  parte      1\^ 
Pease,  19  Yes.  46 :  "I  do  not  consider  whether  these  bills  might  be  recovered  in  an  ^  ^ 
action.    If  the  doctrine  of  those  cases  is  right,  in  which  the  court  has  struggled  upon  \  * 
equitable  principles  to  support  an  action  of  trover,  these  bills  might  be  recovered  a^^^ 
law ;  but  there  is  no  doubt  that  they  might  be  recovered  by  a  bill  in  equity/*  ^      .   -^^ 

If  matured  or  demand  paper  is  indorsed  **for.collection*^  or  "for  dej?o8J»^aDd^  v-^  ^  » 
deposited  in  a  bank,  the  bank  is  prggnmptivAljr  nQt  ^  <^ft]it.ny  ^jptjl  the  paper  is  paid.         /[  _ 
Commercial  Bank  v.  Armstrong,  39  Fed.  Rep.  684 ;  Fifth  Bank  u.  Armstrong,  40  Fed.        ^ 
Rep.  46;  First  Bank  v.  Armstrong,  42  Fed.  Rep.  193;  Nat.  Bank  o.  Uubbell,  117 
N.  T.  384;  La.  Co.  v.  State  Bank,  1  McGloin,  181. 

The  rule  shouhLbfi^the  same  where  the  paper  is  indorsed  "  fgiiigllection  and  credit.** 
But  see,  ctmtraf  First  Bank  v.  Armstrong,  39  Fed.  Rep.  231 ;  Ayres  v.  Farmers'  BanfET 
79  Mo.  421 ;  BuUene  o.  Coates,  79  Mo.  426. 

The  same  presumption  yems  jnstwhen  the  paper  is  simply  indorsed  in  blank  bj 
the  depositor.    Re  Agra  Bsink,  36  L.  J.  Ch.  151  (eemUe) ;  St.  Louis  Co.  v.  Johnston,  ^ 
133  U.  S.  566  (reversing  s.  c,  27  Fed.  Rep.  243);  Balbach  v.  Frelinghuysen,  15  Fed.  ^ 
Rep.  675  (approved  in  Hoffman  v.  First  Bank,  46  N.  J.  604 ;  but  see  Terhune  v,  Bergen 
Bank,  34  N.  J.  £q.  367 ;  Titus  v.  Mechanics'  Bank,  35  N.  J.  588.) 
*\      But  see^  contra^  Somerville  v.  Beal,  49  Fed.  Rep.  790  {semble) ;  Metropolitan  Bank 
I V.  Loyd,  90  N.  Y.  530  (adopted  in  Brooks  v.  Bigelow,  142  Mass.  6,  as  controlling  evi-  2. 
^J  dence  of  New  York  law). 

X^      In  Moors  v.  Goddard,  147  Mass.  287,  it  was  decided  that  Che  bank  was  not  a  debtor 

f         becanse*lllU  UIUIUUIU  WUU  llll!i:irefrT9  draw  against  the  deposit  only  as  a  matter  of 

courtesy ;  but  it  was  said  that,  if  the  customer  were  entitled  to  draw  as  a  matter  of 

right,  the  transaction  would  import  a  discount.    It  should  be  observed  in  regard  to 

^^Kffitiapdiitac.  Bank  i;.  Loyd,  supra,  that  the  controversy  arose  between  the  depositor 

and  a  creditor  of  the  bank  to  whom  the  latter  had  forwarded  the  paper  on  account  of 

its  debt ;  the  case  may  be  thought,  therefore,  to  show  the  disposition  of  the  New  York 

courts  to  strain  the  facts  in  order  to  avoid  the  application  of  their  unfortunate  doctrine 

\that  a  creditor  taking  a  bill  on  account  of  his  claim  does  not  rank  as  a  purchaser  for 

Value. 

From  the  moment  of  collection,  however,  whether  the  paper  is  indorsed  in  blank, 
or  "for  collection,"  or  "  for  collection  and  credit, "  the  bank  is  presumptively  a  debtor, 
being  entitled  and  accustomed  to  treat  the  proceeds  of  the  paper  as  its  own.  Re  Hallett's 
Estate,  13  Ch.  Div.  723,  724,  per  Thesiger,  L.  J. ;  Crowther  ».  Elgood,  34  Ch.  Div.  694, 
per  Cotton,  L.  J.;  (but  see  Re  West  of  Enghmd  Bank,  11  Ch.  D.  772;)  Marine 
Bank  t;.  Fulton,  2  WaU.  252;  Fhinters'  Bank  v.  Union  Bank,  16  Wall.  483,  501 ;  '   ^ 

Phoenix  Bank  v.  Risley,  111  U.  S.  125;  Balbach  v.  Frelinghuysen,  15  Fed.  Rep.  675,     " 
682,  683  {semble) ;  Nat.  Bank  v.  Miller,  77  Ahi.  168 ;  Marine  Bank  v.  Chandler,  27  111. 
525 ;  Marine  Bank  v.  Rushmore,  28  111.  463 ;  Tinkham  v.  Hey  worth,  31  111.  519 ;  Chirk 
V.  Merchants'  Bank,  2  N.  Y.  380;  People  i^.  Merchants'  Bank,  78  N.  Y.  269;  Briggs  v. 
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CABSTAIBS  AKD  Others,  Assignees  or  KENSINGTON  A  Co., 

Baivkbupts,  v.  bates. 

At  Nisi  F&ins,  before  Lobb  Eixenbobocgh,  C.  J    Dbcembbb  Id, 

1812. 

[ReparUd  in  3  CampbeU,  801.] 

This  wbm  an  action  against  the  defendant,  as  acceptor  of  a  bill  of 
exchange  for  £230,  dated  13  July,  1812,  drawn  by  J.  Allpoit,  payable 
to  his  own  order,  at  two  months  after  date,  and  indorsed  by  him  to 
the  bankrupts. 

Allport,  the  drawer,  kept  cash  with  Kensington  &  Co.,  the  bank- 
ers. On  the  17th  of  July  they  discounted  for  him  this  bill  and  two 
others,  — one  for  £50  and  another  for  £80.  They  credited  him  with 
the  amount  of  the  three  bills,  and  debited  him  with  the  discount ;  so 
that,  deducting  the  discount,  they  were  placed  to  his  account  as  cash, 
which  he  might  immediately  have  drawn  out.  There  was  then  a  bal- 
ance due  to  him  of  three  or  four  hundred  pounds,  and  his  account 
remained  good  till  the  banking-house  stopped  payment.  This  hap- 
pened on  the  2l8t  of  July,  and  the  commission  of  bankrupt  was  sued 
out  the  following  day. 

Parkf  for  the  defendant,  insisted  that  the  action  could  not  be  main- 
tained, as  the  bill  of  exchange  under  these  circumstances  remained 
the  property  of  Allport ;  and  he  relied  upon  Giles  u  Perkins,  in  which 
it  was  held  that  a  customer  paying  bills  not  due  into  his  bankers  in 

Central  Bank,  89  N.  Y.  182 ;  People  v.  City  Bank,  93  N.  T.  582 ;  Nat.  Bank  v  Habbell, 
117  N.  T.  384;  Jocknach  9.  Towsej,  51  Tex.  129. 

But  see,  contra,  Re  Brown,  6  Morrell,  81 ;  First  Bank  v.  Armstrong,  36  Fed.  Bep. 
59 ;  Nurse  v,  Satterlee,  81  Iowa,  491 ;  Thompson  u.  Gloacester  Bank,  8  AtL  B.  97, 
N.  J.  £q.  (1887) ;  Amot  v.  Bingham,  55  Hun,  553. 
^  Where  paper  is  sent  to  ajjiatant  bank  for  collection  and  remittance,  the  bank,  \^bjf 

^  according  to  Uie  following  cases,  does  n^t^Secome  a  debtor  npon  ooUection,  but  is  to 

be  treated  as  a  trustee  until  remittance  4a  actually  made  -either  in  specie  or  by  an  ap-^ 
Philadelphia  Bank  v.  Dowd,  38  Fed.  Kep.  172  T«cni6/<;) ;  Harrison  Wor"E^ 
\  p.  Coquilli^ar^e  111.  Ap.  513;  People  v.  Dansirille  Bank,  39  Hun,  187;  Bank  v, 

Weems,  69  Tex.  489. 

A  bank  collecting  the  paper  after  its  known  inaoWency  has,  of  course,  no  right  to  use 
the  proceeds  as  its  own,  but  must  hold  them  as  trustee.  German  Bank  v.  Third  Bank 
(IT.  S.  C.  C.  1878),  18  Alb.  L.  J.  252;  Franklin  Bank  v.  Beal,  49  Fed.  Rep.  606,  607 
(aembie);  SomerviUe  v.  Beal,  49  Fed.  Rep.  790;  Manufacturers'  Bank  v.  Continental 
Bank,  148  Mass.  553;  Jockuach  v.  Towsey,  51  Tex.  129. 

If  the  trustee  for  collection  sees  fit,  without  authority,  to  take  anything  else  than 
money  in  payment,  and  surrenders  the  paper,  the  depositor  should  have  the  right  to 
treat  the  transaction  as  a  collection  and  so  to  charge  the  bank  as  a  debtor.  Franklin 
Bank  v.  Beal,  49  Fed.  Rep.  606 ;  Harrington  v.  Merchants'  Bank,  17  Phila.  38.  See, 
contra,  Russell  v.  Hankey,  6  T.  R.  12  (followed  in  Ridley  t;.  Blackett,  Peake,  N.  C. 
62,  but  questioned  in  Grant,  Banking,  4th  ed.  80) ;  Levi  v.  Nat.  Bank,  5  DilL  104;  Stein* 
harte  v.  Nat  Bank  (Cal.  1892),  29  Pac  R.  717.  —  Ed. 
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the  oonntry,  who  credited  their  customers  for  the  amoant  of  such  bills 
if  approved  as  cash  (charging  interest),  was  entitled  to  recover  back 
sach  bills  in  specie  upon  the  bankers  becoming  bankrupt,  the  balance 
of  his  cash  account,  independent  of  such  bills,  being  in  his  favor  at 
the  time  of  the  bankruptcy.  There  Lord  EUenborongh  said,  ^^  Every 
man  who  pays  bills  not  then  due  into  the  hands  of  his  banker  places 
them  there  as  in  the  hands  of  his  agent,  to  obtain  payment  of  them 
when  due." 

Lord  Ellenborottoh.  Is  it  meant  seriously  to  contest  the  right 
of  the  assignees  to  recover  in  this  action?  T^^^  v^^nK**"*  ^'^T'*  ^"^^ 
pnrr^hftfiA^  -jj-f  f|^'"  ^"^  They  did  not  receive  it  as  the  agents  of  All- 
port.  The  whole  property  and  interest  in  the  bill  vested  in  themselves, 
and  they  stood  all  risks  from  the  moment  of  the  discount  If  the  bill 
had  been  afterwards  stolen  or  burned,  theirs  would  have  been  the  loss. 
In  Giles  t;.  Perkins  the  bankers  were  mere  depositaries,  with  a  lien 
when  the  account  was  overdrawn.  The  customer  there  drew  upon  the 
credit  of  the  bills  deposited.  Here  Allport  might  have  drawn  out  the 
amount  of  the  bill,  deducting  the  discount,  as  actual  cash,  in  the  same 
manner  as  if  he  had  discounted  the  bill  with  a  third  person,  and  then 
paid  in  the  amount  in  bank  notes.  The  discount  makes  the  bankers 
complete  purchasers  of  the  bill ;  the  transaction  was  completed ;  they 
had  no  lien,  but  the  thing  itself ;  the  bill  was  as  much  theirs  as  any 
chattel  they  possessed.  This  very  distinction  was  taken  in  the  case 
cited ;  for  it  was  there  said,  *^  If  the  banker  discount  the  bill,  or  ad« 
vance  money  upon  the  credit  of  it,  that  alters  the  case;  he  then 
acquires  the  entire  property  in  it,  or  has  a  lien  on  it  pro  tanto  for  his 
advance."  Verdict  for  the  pUxinl\ff} 


WILLIAM  MACKERSY,  Appellant,  v.  RAMSAYS,  BONARS, 

&  Co.,  Respondents. 

In  the  House  of  Lords,  March  2,  9,  1843. 

[Rqwrted  in  0  Clark  fr  Finney,  818.] 

Lord  Campbell.'  I  am  of  opinion  that  the  interlocutor  of  the 
Lord  Ordinary  was  right,  and  that  the  judgment  of  the  Court  of  Ses- 
sion which  reversed  it  cannot  be  supported.  It  appears  that  Ram- 
say &  Co.,  of  Edinburgh,  in  the  way  of  their  business  as  bankers, 
were  employed  for  reward  by  a  customer,  with  whom  they  had  a  cash 
account,  to  obtain  payment  of  a  bill  of  exchange  drawn  on  a  person  in 
Calcutta,  payable  to  their  order.  They  did  not  become  the  owners  of 
the  bill,  or  discount  it,  but  they  were  to  receive  payment  of  it 


^  In  /2e  Madison  Bank,  5  Bias.  515,  the  transaction  was  treated  as  a  discomn,  bat 
on  very  slender  evidence.  —  Ed. 

*  Tlie  concnning  opinion  of  Lord  Cottenham  and  the  argnments  of  coonsel  are 
smitted.  — Ed. 
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Mackersy,  having  a  lien  on  the  bill  and  its  proceeds  for  any  balance 
due  to  them  from  him.  The  payment  was  to  be  made  to  persons  to  be 
employed  by  them,  to  whom  the  bill  must  be  indorsed.  Mackersy  was 
not  to  interfere  with  the  proceeds  of  the  bill  till  he  was  credited,  or 
entitled  to  be  credited,  by  them  for  its  amount  They  employed  as 
their  agents  Coutts  &  Co.,  of  London,  who  employed  Alexander  & 
Co.,  of  Calcutta,  who  duly  received  payment  from  the  acceptor,  and, 
having  given  Coutts  &  Co.  credit  in  account,  five  months  afterwards 
became  bankrupt  I  conceive  that  these  circumstances  amount,  in 
point  of  law,  to  a  payment  to  Ramsay  &  Co.,  and  that  they  were 
bound  to  place  the  amount  to  the  credit  of  Mackersy. 

The  general  rule  of  law,  that  an  agent  is  liable  for  a  sub-agent  em* 
ployed  by  him,  is  not  confined  to  cases  where  the  principal  has  reason 
to  suppose  that  the  act  may  be  done  by  the  agent  himself  without 
employing  a  sub-agent ;  and  here  I  conceive  that  the  money  is  to  be 
considered  as  received  by  Coutts  &  Co.,  whose  correspondents  actu- 
ally received  it  at  Calcutta,  and  credited  them  with  the  amount  five 
months  before  their  failure.  Mackersy  could  not  have  interfered  with 
the  money  either  in  the  hands  of  Alexander  &  Co.  or  of  Coutts  &  Ca 
There  was  no  privity  between  him  and  either  of  those  houses;  but 
payment  to  Alexander  &  Co.  was  payment  to  Coutts  &  Co.,  and  pay- 
ment to  Coutts  &  Co.  was  payment  to  Ramsay  &  Co.,  the  respondents. 
I  approve  of  the  expression  of  the  Lord  Ordinary,  when  speaking  of 
the  receipt  of  the  money  by  Coutts's  correspondents  at  Calcutta,  that 
*^  at  that  moment  the  law  placed  it  to  the  credit  of  the  defender." 

The  judges  of  the  first  division  truly  say  that  Ramsay  &  Co.  had  not 
become  the  owners  of  the  bill.  If  by  via  major ^  or  casus  fortuUus^  the 
bill  had  been  destroyed  before  it  reached  Calcutta,  or  if  Clelland,  the 
di'awer,  had  become  insolvent  before  it  was  paid,  the  loss  would  not 
have  been  theirs.  But  they  might,  nevertheless,  be  agents  to  receive 
payment,  and  be  liable  for  the  amount  when  payment  had  been 
actually  received. 

We  have  been  much  pressed  with  the  case  of  Campbell  v.  The  Bank 
of  Scotland,  decided  by  Lord  Moncrieff,  a  judge  for  whose  opinion  I 
should  entertain  as  much  deference  as  for  Uie  opinion  of  any  judge  in 
Scotland  or  England;  but  the  facts  of  the  case  are  not  distinctly 
stated,  so  that  we  do  not  accurately  know  on  what  circumstances  that 
judgment  proceeded.  If  he  had  decided  that  in  a  case  like  this  the 
bankers  were  not  liable  for  the  money  received  by  their  correspondents, 
I  should  have  been  bound  to  say,  with  all  respect,  that  he  had  come  to 
an  erroneous  conclusion. 

I  therefore  move  your  Lordships  that  the  interlocutors  of  the  first 
division  of  the  Court  of  Session  complained  of  be  reversed,  and  that 
the  interlocutor  of  the  Lord  Ordinary  assoilzieing  the  defender  with 
costs,  be  affirmed.^ 

1  Prince  V.  Oriental  Bank,  S  App.  Caa.  325, 335  (MmUe) ;  Tsber  v.  Perrot,  2  Gall. 
565;  Kent  v,  Dawson  Bank,  13  Blatchf.  237;  Nat.  Bank  v.  Beal,  50  Fed.  Bep.  355 
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COMMERCIAL  NATIONAL  BANE  v.  HAMILTON  NATIONAL 

BANK. 

In  the  United  States  Circuit  Court,  District  of  Indiana, 

July  15,  1890. 

[Reported  in  42  Federal  Reporter,  880.] 

At  Law. 

Lawrence  Maxwell  and  Morris  Jb  Barrett^  for  plaintiff. 

Bell  Jb  Morris^  for  defendant. 

Gresham,  J.  In  April,  1884,  the  plaintiff  sent  to  Fletcher  &  Sharp, 
bankers  at  Indianapolis,  a  draft  indorsed :  ^^  Fay  to  the  order  of  Fen- 
ton,  for  collection,  on  account  of  Commercial  Bank."  Fenton  was 
Fletcher  &  Sharp's  cashier,  and  the  draft  was  sent  to  them  in  porsu- 
ance  of  an  arrangement  entered  into  in  1883,  whereby  Fletcher  & 
Sharp  were  to  make  collections  for  the  plaintiff,  and  remit  balan< 
tiie  1st  and  15th  of  each  mont^  Fletcher  &  Sharp  indorsed  the  draft : 
'^  l:'ay  to  the  onier  of  John  Mohr,  Jr.,  cashier,  or  order,  for  collection, 

(eembU) ;  GneUch  o.  Nat.  Bank,  56  Iowa,  434,  437 ;  Simpson  v.  Waldby,  63  Mich.  439 ; 
Power  V.  First  Bank,  6  Mont.  251 ;  Commercial  Bank  v.  Union  Bank,  11  N.  Y.  203 ; 
Briggs  V.  Central  Bank,  89  N.  Y.  182 ;  St.  Nicholas  Bank  v.  State  Bank,  128  N.  Y.  26  ; 
Reeres  v.  Bank,  8  Oh.  St.  465 ;  Young  v.  Noble,  2  Disney,  485 ;  Bradstreet  v.  Ever- 
son,  72  Pa.  124 ;  Merchants'  Bank  v.  Goodman,  109  Pa.  422, 17  Phila.  38,  s.  c. ;  Fifth 
Bank  p.  Ashwater,  123  Pa.  212  Accord, 

Daly  V.  Butchers'  Bank,  56  Ma  94 ;  First  Bank  v.  Spragne  (Neb.  1892),  51 N.  W.  R. 
846  Contra, 

The  decisions  are  hopelessly  irreconcilable  on  the  point  whether  a  bank  employed 
as  an  agent  for  collection  is  liable  to  the  principal  for  a  loss  resulting  from  the  laches 
of  a  sub-agent.  The  agent  is  liable,  according  to  the  following  authorities,  when  the 
sniMigent  is  a  bank :  Van  Wart  v.  WooUey,  3  B.  &  C.  439 ;  Exchange  Bank  v.  Third 
Bank,  112  U.  S.  276;  Tyson  v.  State  Bank,  6  Blackf .  225  (sub-agent  was  a  branch  of 
agent  bank) ;  AjiAmVan  Ho.  »  Hnirft.  ai  Tn3.  4  IsemUe^rStontftomtTY  Bank  v.  Albany 
Bank,  7  N.  Y.  459 ;  C  E.  Bank  v.  F.  N.  Bank,  118  N.  Y.  443, 447 ;  and  in  Allen  v.  Mer- 
chants' Bank,  22  Wend.  215,  and  Ayrault  v.  Pacific  Bank,  47  N.  Y.  570,  where  the 

snb-agent  was  a  notary.  . 

The  contrary  rule  is  mamtained  in  the  following  cases  of  sub-agent  banks  :  East  ijl| 

Haddam  Bank  v,  Scovil,  12  Conn.  303;  JEtnA  Co.  v.  Alton  Bank,  25  111.  243 ;  Gue-  A^-^(l 

lich  V,  Nat.  Bank,  56  Iowa,  434;  Lindsborg  Bank  v,  Ober,  31  Kas.  599;  Jackson  v,  A  4J^*^^  ^' 
Union  Bank,  6  Har.  ft  J  146 ;  Fabens  v.  Mercantile  Bank,  23  Pick.  330 ;  Dorchester  ^ 
Bank  r.  N.  E.  Bank,  I  Cush.  177;  Third  Bank  v,  Vicksburg,  61  Miss.  112;  Daly  v. 
Butchers'  Bank,  56  Mo.  94  {sembU) ;  Mechanics'  Bank  v.  Earp,  4  Rawle,  384 ;  Morgan 
V.  Tener,  88  Pa.  305,  307  (eembU) ;  Louisyille  Bank  v.  First  Bank,  8  Baxt  101 ; 
Second  Bank  r.  Cummings  (Tenn-  1892),  18  S.  W.  R.  115;  Stacy  v.  Dane  Bank,  12 
Wis.  629.  And  in  the  following  cases  where  the  sub-agent  was  a  notary :  Britton  v. 
NiccoUs,  104  U.  a  757 ;  May  v.  Jones  (Ga.  1891),  14  8.  B.  R.  552;  Hyde  v.  Planters' 
Bank,  17  La.  560;  Baldwm  v.  La.  Bank,  1  La.  An.  13 ;  Frazier  v.  N.  0.  Co.,  2  Rob. 
(La.)  294;  atisens*  Bank  v.  Howell,  8  Md.  530;  Warren  Bank  r.  Suffolk  Bank,  10 
Cush.  582 ;  Tieman  v,  Comm.  Bank,  8  Miss.  648 ;  Agricultural  Bank  v,  Comm.  Bank, 
15  Miss.  592;  Bowling  ».  Arthur,  34  Miss.  41 ;  Bank  v.  Butler,  41  Oh.  St.  519;  Belle- 
mixe  p.  U.  &  Bank,  4  Whart  105.  — Eo. 


^ 
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lot  account  of  Fletcher  &  Sharp/'  —  and  sent  it  to  the  defendant, 
whose  cashier  John  Mohr  was,  at  Fort  Wayne.  The  defendant  col- 
lected the  draft  oh  July  10,  1884,  and  the  same  day  credited  Fletcher 
&  Sharp  with  the  proceeds,  $3,497.49,  and  advised  them  of  the  fact. 
On  receipt  of  this  advice,  July  11th,  J^^^j^^^^^j^^j^^gi^jijiggij^jji^ 

It^gJatter*  This  notice  was  received  by  the  plaintiff,  July  12th,  when 
lit  charged  Fletcher  &  Sharp.  On  July  15th  the  defendant  posted  a 
letter  at  Fort  Wayne,  addressed  to  Winslow,  Lanier,  &  Co.,  bankers  at 
New  York,  directing  them  to  credit  Fletcher  &  Sharp  with  the  amount 
collected.  At  this  time,  and  for  several  years  previous,  the  defendant 
and  Fletcher  &  Sharp  had  made  collections  for  each  other  under  an 
arrangement  whereby  any  amount  due  from  one  to  the  other  was 
placed  to  the  latter's  credit  with  Winslow,  Lanier,  &  Co.,  with  which 
banking  firm  both  kept  accounts ;  but  the  plaintiff  had  no  knowledge 
of  this  arrangement.  The  defendant  in  good  faith  directed  that  the 
credit  be  given  to  Fletcher  &  Sharp  in  New  York,  not  knowing  that 
they  were  indebted  to  Winslow,  Lanier,  A  Co.  Fletcher  &  Sharp 
failed,  and  ceased  to  do  business,  on  July  14th,  which  failure  was 
announced  in  the  evening  papers  of  Fort  Wayne  the  next  day,  after 
banking  hours,  not,  however,  until  after  the  defendant  had  posted  the 
letter  of  instruction  to  Winslow,  Lanier,  &  Co.  This  letter  was  re- 
ceived in  New  York  on  July  17th.  The  defendant  knew  of  the  failure 
of  Fletcher  &  Sharp  on  July  16th ;  and,  although  it  had  ample  time  to 
have  done  so,  it  failed  to  countermand  the  order  sent  by  mail  to  the 
New  York  banking  firm.  On  July  25th  the  plaintiff  addressed  a  letter 
to  the  defendant,  claiming  the  collection,  and  demanding  that  it  be  re- 
mitted. The  demand  was  refused,  and  this  suit  was  brought  to  recover 
the  amount. 

The  indorsement  to  Fletcher  &  Sharp  *<for  collection"  authorized 
them  and  their  indorsee  to  collect  the  draft  for  the  owner,  the  plaintiff. 
Fletcher  &  Sharp  received  the  draft  for  collection,  and  for  no  other 
purpose,  and  the  restrictive  character  of  the  indorsement  informed  the 
defendant  that  the  title  remained  in  the  plaintiff,  and  that  it  would  own 
the  proceeds  when  collected.  The  defendant  became  a  mere  sub-agent 
of  the  plaintiff  for  collection,  with  no  more  right  to  pay  the  proceeds 
to  Winslow,  Lanier,  &  Co.  I^an  Fletcher  &  Sharp  would  have  had  if 
they  had  made  the  collection.  Fletcher  &  Sharp  acquired  no  property 
in  the  draft,  and  they  passed  none  to  the  defendant  The  defendant, 
as  sub-agent  or  trustee  of  the  plaintiff,  was  bound  to  send  the  proceeds 
to  it  directly,  or  through  Fletcher  &  Sharp.^  It  did  neither.  The  de- 
fendant claims  that  the  placing  of  the  amount  of  the  collection  to  the 
credit  of  Fletcher  &  Sharp  on  the  books  of  Winslow,  Lanier,  &  Co.,  the 
charging  of  the  same  amount  against  the  defendant  by  Fletcher  & 
Sharp,  the  crediting  by  them  of  the  plaintiff  with  a  like  amount,  and  the 
charging  of  Fletcher  &  Sharp  by  the  plaintiff,  amounted  to  a  payment 

1  See  criticiBm  of  this  Btatement  in  4  Bank.  Lb  J.  3.  ^£». 
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by  the  defendant  to  the  plaintiff,  throagh  Fletcher  &  Sharp ;  that  the 
defendant  shoiild  not  be  required  to  pay  the  money  again ;  and  that  the 
draft  and  its  proceeds  were,  in  all  respects,  treated  in  accordance  with 
long  and  well  established  custom  and  usage  among  banks  and  bankers. 
The  plaintiff's  indorsement  upon  the  draft  was  plain,  and  its  legal  force 
cannot  be  defeated  by  resort  to  usage  or  custom,  or  by  any  method  of 
book-keeping.^  In  discussing  the  effect  of  indorsements  of  this  charac- 
ter, the  Supreme  Court,  in  White  v.  Bank,  102  U.  S.  658,  said :—  / 

^*  The  language  of  the  indorsement  is  without  ambiguity,  and  needs 
no  explanation,  either  by  parol  proof,  or  by  resort  to  usage.  The  plain 
meaning  of  it  is  that  the  acceptor  of  the  draft  is  to  pay  it  to  the  indor- 
see for  the  use  of  the  indorser.  The  indorsee  is  to  receive  it  on  account 
of  the  indorser.  It  does  not  purport  to  transfer  the  title  of  the  paper, 
or  the  ownership  of  the  money  when  received.  Both  these  remain,  by 
the  reasonable  and  almost  necessary  meaning  of  the  language,  in  the 
indorser.  ...  If  this  be  a  sound  view  of  the  legal  effect  of  the  written 
indorsement,  neither  parol  proof  nor  custom  can  be  received  to  con- 
tradict it" 

Instead  of  sending  the  money  directly  to  the  plaintiff,  or  through 
Fletcher  &  Sharp,  the  defendant  sent  it  to  Winslow,  Lanier,  &  Co.,  in 
New  York,  not  for  the  plaintiff,  but  to  the  credit  of  Fletcher  &  Sharp. 
It  was  a  violation  of  the  plain  terms  of  the  plaintiff's  indorsement  to 
thus  treat  the  draft  and  its  proceeds  as  the  property  of  Fletcher  & 
Sharp.  The  defendant  sent  no  money  to  New  York  to  be  credited  to 
Fletcher  &  Sharp.  It  simply  instructed  Winslow,  Lanier,  &  Co.,  by 
letter,  to  charge  it,  and  credit  Fletcher  &  Sharp  with  an  amount  equal 
to  the  collection ;  and  if  the  letter  of  instruction  left  Fort  Wayne  before 
the  defendant  knew  of  the  failure  of  Fletcher  &  Sharp,  the  defendant 
knew  of  the  failure  in  ample  time  to  have  sent  a  despatch  countermand- 
ing the  instruction. 

Finding  and  judgment  for  the  plaintiff  far  the  amount  collected 
v)ith  interest,* 

1  Sweenj  r.  Easter,  1  Wall.  173 ;  Bank  of  the  MetTopolis  v.  First  Nat.  Bank  of 
Jersey  City,  19  Fed.  Rep.  303 ;  Bank  v.  Armstrong,  39  Fed.  Rep.  684 ;  First  Nat  Bank 
V.  Reno  Co.  Bank,  3  Fed.  Rep.  257  ;  Blaine  v.  Bourne,  11  R.  I.  119 ;  Bank  v,  HnbbeU, 
22  N.  £.  Rep.  1031 ;  Parsons,  Notes  &  Bills,  §  143. 

^  If  the  owner  of  a  bill  deposits  it  with  an  agent,  i.  e.  a  trustee,  for  collection,  mdi- 
i  Oitin^  by  the  ^ords  " for  collection"  or  otherwise. his  ifltereat  ia  thfl  hill^and  iha.  .^ 
1  agent,  in  due  course,  tnmsfers  the  biU  to  a  sab-afl^g^  for  collection,  and  before  collec- 
tion ij^  ayftnt  ^y^piAw  h^^i^l^rnpt,  the  owner  of  the  bill  IS  entitled  to  reclaim  the  bilT 


nr  ifcw  pmpAftHtt  fj^Kj  thft  ^"^^•^**"*  YJfrQ^^  regard  to  the  state  of  the  accounts  between " 

,  1  WaU. 


1  tl|^  ^^jTftnt  ftnfl  mKAgptftt     J^wftAwv  tt.  KaatJkr    f  VVitli    1BK  •    Hfrafc  Kitnir   «.    Kftnn 

3  Fed.  Rep.  257 ;  Metropolis  Bank  v.  First  Bank,  19  Fed.  Rep.  301 ;  First  Bank  v. 
Armstrong,  39  Fed.  Rep.  231 ;  Fifth  Bank  v.  Armstrong,  40  Fed.  Rep.  46 ;  First  Bank 
V,  Armstrong,  42  Fed.  Rep.  193 ;  Peck  v.  First  Bank,  43  Fed.  Rep.  357 ;  Central  Co. 
V.  First  Bank,  73  Ga.  383 ;  First  Bank  v.  First  Bank.  76  Ind.  56L;  Union  Bank  v. 
Johnson,  9  Gill  &  J.  297  ;  Cecil  Bank  v.  Farmers^  Bank,  22  Md.  148 ;  Manufacturers' 
Bank  v.  Continental  Bank,  148  Mass.  553 ;  Freeman's  Bank  v.  National  Co.,  151  Mass. 
413;  Warner  i;.  Lee,  6  N.  T.  144;  Nason  v.  First  Bank,  116  N.  Y.  492;  Producers' 
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Bank  v.  Rickette,  1  W.  N.  (Pa.)  48;  Blaine  v.  Boorne,  11  R.  I.  119;  Shennaii 

Bank  v.  Weiss,  67  Tex.  331.  ' 

See  also,  to  the  same  effect,  Ealtenbach  v.  Lewis,  10  App.  Cas.  617.  (A  sab-factor 
received  proceeds  of  goods  after  the  bankruptcy  of  factor  and  knowledge  thereof,  and 
with  notice  of  the  principal's  claim.) 

J^  accordance  with  the  decision  in  the  principal  case,  that  the  ow^'fr'l  ^'ff^*"  y^ 
the^SSS  althongh  the  agent  becomes  bankrupt  afi^  c^l^ei^inn,  jaa  T^vi  ».  Naij,^ 
h§Iilt,  9  Dili.  1U4 ;  Re  Armstrong,  33  Fed.  Rep.  405 ;  First  Bank  ».  Bank,  33  Fed. 
Rep.  408 ;  Commercial  Bank  v,  Armstrong,  39  Fed.  Rep.  684 ;  Nat.  Bank  v.  Beal,  50 
Fed.  Rep.  355 ;  Armstrong  v.  Nat.  Bank  (Kj.  1890),  14  S.  W.  R.  411.  In  Freeman 
V.  Exchange  Bank,  87  Ga.  45,  a  creditor  of  the  depositor  was  allowed  to  garnishee 
the  sub-agent  after  collection,  but  before  remittance  to  the  agent.  Compare  Fourth 
Bank  v.  Mayer  (Ga.  1892),  6  Bank.  L.  J.  479 ;  Naser  v.  First  Bank,  116  N.  T.  492. 

On  the  other  hand,  the  original  owner  did  not  prevail  against  the  creditors  of  the 
bankrupt  flj^lll  lu  11)1  UU  v.  First  Bank,  7  Biss.  156.  See  Freeman's  Bank  v.  Nat  Co., 
151  Mass.  413,  418. 

If  the  agent,  sBAdel  credere  factor,  holds  the  claim  against  the  sulvagent  as  a  trus- 
tee for  the  4epoBitor,  the  sub-agent  is  obviously  not  entitled  to  make  use  of  any  claim 
against  the  agent  by  way  of  set-off,  to  the  prejudice  of  the  depositor. 

Tf  »^)^fl  nyff^ftf  fff  a  bill  deposits  it  with  an  agent,  i.  e.  a  trustee,  for  collection,  but 
without  indicating  the  trust  on  the  bill^  and  the  atgent  in  the  natural  course  of  business 
j:ryigfftyy  the  bill  to  a  anb-ayent  for  collection,  to  be  held  and  credited  on  the  account^ 
^tween  the  agent  and  sub-agent,  and  then  the  agent  becomes  bankrupt,  beinir  indebted 
to  tne  sub-agent,  the  principal  cannot  reclaim  the  bill  or  ity  prooeedn  from  thejhb- 
agent,  m  lunsdictions  wliere  a  transferee  on  account  of  an  antecedent  debt  is  treated 
as  a  purchaser  for  value  without  notice.  Johnson  v.  Robarts,  10  Ch.  505;  Bank  of 
Metrop.  V,  N.  E.  Bank,  1  How.  234,  6  How.  212,  s.  c. ;  (but  see  Wilson  v.  Smith,  3 
How.  763 ;)  Vickrey  v.  State  Association,  21  Fed.  Rep.  773 ;  Wyman  v.  Colo.  Bank, 
5  Col.  30;  Coors  i;.  German  Bank,  U  CoL  202;  Rathbone  v.  Sgndew.  9  Ind.  2}  7^ 
Wood  V.  Boylston  Bank,  129  Mass.  358;  Cody  v.  City  Bank,  55  Mich.  379 ;  Edson  t^. 
Angell,  58  Mich.  336 ;  Hoffman  t;.  First  Bank,  46  N.  J.  604 ;  Carroll  v.  Bank,  30  W. 
Va.  518.  (But  see, contra,  Lawrence  v.  Stonington  Bank,  6  Conn.  521 ;  Miller  r.  Farm- 
ers'Bank,  30  Md.  392;  First  Bank  v.  Strauss,  66  Miss.  479;  Millikin  v.  Shapleigh, 
36  Mo.  596 ;  Bury  v.  Woods,  17  Mo.  Ap.  245.)  For  the  same  reason,  where  goods  are 
consigned  to  a  factor  for  sale,  and  by  the  factor,  in  due  course,  to  a  sub-factor,  who 
sells  and  receives  the  proceeds  before  the  factor's  bankruptcy,  and  in  ignorance  of  the 
original  consignor's  interest  in  the  goods,  the  sub-factor  is  entitled  to  apply  the  pro- 
ceeds in  satisfaction  of  any  claim  he  may  have  against  the  factor.  New  2Sefiland  Co. 
V,  Watson,  7  Q.  B.  Div.  374. 

jurisdictions  where  one  ^hn  taken  nnirntiB^rU  raytr  i^n  winrinint  Tif  nn  antrrniirnt 


debt  IS  not  treated  aa  a.  pnrcbftKftr  for  value,  the  principal  is,  of  course,  entitled  to 
recover  the  bill,  if  it  is  still  uncollected  and  in  the  hands  of  the  sub-agent.  Van  Amee 
V.  Troy  Bank,  8  Barb.  312 ;  Scott  v.  Ocean  Bank,  23  N.  Y.  289 ;  Hoffman  v.  Miller,  9 
Bosw.  334 ;  Commercial  Bank  v.  Marine  Bank,  3  Keyes,  337 ;  Dod  v.  Fourth  Bank, 
59  Barb.  265;  Stark  v.  U.  S.  Bank,  41  Hun,  506 ;  First  Bank  v,  Gregg,  79  Pa.  884; 
Hackett  v.  Reynolds,  1 14  Pa.  328.  And  after  collection  the  principal  may  enforce  the 
sub-agent's  liability  as  debtor  to  the  agent  without  any  deduction  by  way  of  set-off  of 
any  debt  due  from  the  agent  to'  the  sub-agent.  McBride  v.  Farmers'  Bank,  26  N.  Y. 
450;  Dickerson  v.  Wason,  47  N.  Y.  439;  West  v.  American  Bank,  44  Barb.  175; 
Lindauer  v.  Fourth  Bank,  55  Barb.  75 ;  Jones  v,  Milliken,  41  Pa.  252.  —  Ed. 
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Ex  Fabtb  broad.    In  Re  NECK. 
In  the  Court  of  Appeal,  July  18,  1884. 

[Reported  in  18  Queen's  Bench  Divieion,  740.] 

This  was  an  appeal  from  an  order  made  by  Mr.  Registrar  Hazlitt, 
on  the  24th  of  April,  1884,  directing  the  trustee  in  the  liquidation  of 
J.  F.  Neck  to  pay  J.  Thomsen,  of  Bergen,  in  Sweden,  out  of  the  assets 
of  the  debtor,  the  sum  of  £450,  being  the  amount  of  a  draft  drawn  by 
Thomsen  on  Westenholz  Brothers  of  London,  dated  the  13th  of  July, 
1883,  payable  at  sight,  and  which  was  remitted  by  Thomsen  to  Neck 
for  the  purpose  of  taking  up  a  bill  of  exchange  drawn  by  Thomsen  on 
Neck,  dated  the  19th  of  April,  1883,  and  accepted  by  Neck. 

Neck  hadcarned  on  the  v^"Q;>ii>oc.  r^f  ^  fr^^^i^  hnnfrfr  r"^  merchant 
in  the  city  of  London.  'Ihomsen  carried  on  business  at  Bergen,  in 
Sweden,  as  a  merchant,  under  thefirmTTTJoTClieb  Thomsen.  For 
some  years  Neck  bad  been  in  the  habit  of  accepting  for  the  accommo- 
dation  or  I'liomsen  bills  drawn  on  him  by  Ibomsen.  The  course  of 
business  was  thus  described  in  an  affidavit  made  by  Thomsen :  ^^  For 
some  years  past  I  have  been  accustomed  from  time  to  time  to  draw 
m  Neck  at  three  months  date.  whiclLJi&Jiflfl  accepted^  and 
before  the  aue  dates  of  such  bills  it  has  oeen  my  invariable  cnsiom  to 
remit  funds  to  Neck  to  cover  my  drafts  as  they  respectively  matured." 
Thomsen  further  said :  '*  On  the  19t^  nf  ^r"i  ''^^^i  ^  ^—  i  lijll  fnr 

g^nO  f\n  Nenk  jftyfl^fi  ^q  jjfaf,  nrdA».A£-B/^iypy|*«  ''^vate  Bftflfr,  '^^-  t.hr<»^ 

idon.    The  said  bill  matured  on  the 


21st  of  July.  1883  (the  22d  of  that  month  falling  on  a  Sunday) .    On 


Westenholz  isrothers  of  London,  at  sight,  which  I  am  informed  and 
believe  was  received  by  Neck  on  the  17th  of  July,  1883.  I  am  also 
informed  and  believe  that  the  draft  upon  Westenholz  Brothers  was 
accepted  by  that  firm,  and  was  paid  by  Neck  to  his  account  with  his 
bankers  on  the  day  it  was  received,  and  that  it  was  duly  collected." 

On  the  20th  of  July,  1883,  Neck  stopped  payment,  and,  when  the 
bUl  for  £450  which  he  had  accepted  was  presented  the  next  day  to  his 
bankers  for  payment,  payment  was  refused. 

Neck  made  an  affidavit  In  which  he  said :  *^  Thomsen  was  well 
aware  from  time  to  time,  when  he  remitted  to  me  bills  to  meet  my 
acceptances  on  his  account  and  for  his  accommodation,  that  I  was  in 
the  habit  of  discounting  such  bills  remitted  by  him,  although,  as  a 
matter  of  fact,  I  sometimes  did  not  discount  such  bills  forthwith,  but 
retained  the  same  until  it  was  convenient  to  me  to  discount  them.  In 
any  event  it  was  the  arrangement  between  us  that  I  should  debit  bim 
'witBillltereflt  at  the  rate  of  five  per  cent  per  annum  in  respect  of  moneys 
paid  by  xna  for  the  purpose  of  paying  my  credit  acceptances  as  afore- 
said, and  credit  him  with  interest  at  the  same  rate,  from  the  due  dates 
of  any  remitted  bills,  in  respect  of  any  moneys  which  «^ere  the  pro- 
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ceeds  of  bills  remitted  by  him.  It  was  my  custom  to  render  aoooonts 
to  Thomsen  annually,  and  such  accounts  were  made  up  to  the  31st  of 
December  in  each  year,  and  the  balance  of  interest  was  either  debited 
or  credited,  as  the  case  might  be,  in  the  accounts  so  rendei*ed." 

Neck's  books  showed  that  the  accounts  between  himself  and  Thom- 
sen were  kept  in  the  manner  thus  described. 

The  letter  dated  the  13th  of  July,  1883,  in  which  Thomsen  sent  to 
Neck  the  bill  for  £450  on  Westenholz  Brothers,  contained  the  follow- 
ing passage :  '^  Enclosed  I  beg  to  remit  £450  at  sight  on  Westenholz 
Brothers,  which  please  encash  to  my  credit."  In  a  letter  dated  the 
18th  of  July,  1883,  written  by  Neck  to  Thomsen,  he  said :  **  We  are 
in  receipt  of  your  favor  of  the  13th  inst.  handing  a  check  for  £450 
for  17th  inst.  on  Westenholz  Brothers,  which  is  noted  to  the  credit  of 
your  account."  In  the  book  of  "  bills  receivable  "  kept  by  Neck,  the 
bill  on  Westenholz  Brothers  was  entered  as  received  on  Thomsen's 
account  On  the  14th  of  November,  1883,  Neck  filed  a  liquidation 
petition,  under  which  his  creditors  resolved  on  a  liquidation  by 
arrangement,  and  appointed  a  trustee. 

The  trustee  appealed  from  the  Registrar's  order. 

Sidney  Woolf^  for  the  appellant. 

J.  E.  IdnJdaterj  for  Thomsen.^ 

Cotton,  L.  J.  I  also  am  of  opinion  that  the  appeal  must  be 
allowed.  We  have  to  deal  with  the  proceeds  of  a  remittance  made 
by  the  customer  to  the  debtor  which  had  been  cashed  before  the 
debtor's  stoppage,  not  with  a  bill  which  remained  in  specie  at  the 
time  when  the  stoppage  took  place.  Kthebill  hadremained  in  spe-  "7 
cie,  the  matter  would  have  stood  upon  a  very  aiiRrent  footing,  anip 
tnougn  it  is  not  necessary  to  decide  the  point,  probaBly  the* customed 
might  then  have  been  entitled  to  say,  ''  That  is  my  bill ;  I  have  paid 
your  acceptance,  therefore  hand  over  the  bill  to  me." '  But  what  really 
took  place  was  this.  A  few  days  before  the  stoppage  the  debtor 
cashed  the  bill,  and  now  the  customer  says,  <^  I  am  entitled  to  follow 
the  proceeds,  as  trust  money  specifically  appropriated  to  a  purpose 
which  has  not  been  performed,  and  therefore  the  money  ought  to  be 
handed  over  to  me.''  In  my  opinion  he  is  not  so  entitled.  We  find 
that  the  course  of  dealing  was  this.  Although  the  remittances  were 
made  by  the  cuEftomer  for  the  purpose  of  meeting  the  debtor's 
acceptances  on  his  account,  yet  the  debtor  cashed  or  discounted  the 
remittances  which  were  made  to  him,  and  carried  the  proceeds  to  the 
general  account  of  the  customer,  and  credited  the  customer  with 
interest  on  the  sums  which  he  had  thus  received  in  respect  of  the 
remittances. 

Now  in  In  re  Gothenburg  Commercial  Co.,  Sir  G.  Jessel,  M.  R., 
said,  ^^The  bills  were  sent,  I  think,  originally  for  the  purpose  gen- 

1  The  ftrgaments  of  counsel,  as  well  as  the  concurring  opinions  of  Lindlej  and 
Baggallaj,  L.  JJ.,  are  omitted.  —  Ed. 

>  Hassall  v.  Smithers,  12  Yes.  119 ;  Ex  parte  Gomez,  10  Ch.  639 ;  Ee  Gothenburg 
Co.|  29  W.  R.  358 ;  Ex  parte  Dever,  14  Q.  B.  Dir.  611,  622  Accord,  —  Eix 
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of  it.    H^' 


erally  of  providing  funds  to  me«t  the  acceptances,  and  for  no  other 
purpose,  with  this  right  of  discounting  and  appropriating  the  money .^  i  \  a  k  c 
Jf  a  man  pays  interest  for  money,  hemast  be^ntitled  to  the  use  of  it.  WLft-' w*^< 
wnen  a  mAfl  lo<^ftU  up  BHiuisy  Vrhlch  is  intarusted  to  him  in  a  box,  he 
does  not  pay  interest  on  it.  I  think  we  must  judge  of  the  contract 
between  the  parties  from  the  course  of  dealing  and  from  the  accounts 
which  were  rendered,  and,  looking  at  the  whole  course  of  dealing,  in 
my  opinion,  although,  so  long  as  the  remittance  remained  in  specie, 
the  customer  might  have  sidd,  ^^  Hand  it  over  to  me,"  yet,  looking  at 
the  accounts  rendered  from  time  to  time,  the  inference  is  that  the 
banker  was  to  be  at  liberty  to  put  himself  in  funds  by  cashing  the 
remittances,  and,  when  he  had  done  so,  to  treat  himself,  not  as  a 
trustee  of  the  proceeds  for  the  customer,  but  only  as  a  debtor  to  the 
customer  for  the  sum  which  he  had  thus  received.  In  my  opinion, 
interest  being  from  time  to  time  carried  to  the  credit  of  the  customer 
in  the  account,  the  banker  was  entitled  to  put  the  proceeds  into  his 
own  pocket,  not  keeping  them  separate  from  his  general  account. 

In  my  opinion,  therefore,  as  regards  the  proceeds  of  this  bill  which 
was  cashed  before  the  stoppage,  the  customer  must  come  in  and  prove 
as  a  creditor,  and  I  cannot  say  that  the  debtor  was  a  trustee  of  the 
money  for  him.  I  cannot  see  any  distinction  between  the  present 
case  and  In  re  Gothenburg  Commercial  Co.  Appeal  athwed,^ 


c\ 


STUMORE  V.  CAMPBELL  &  CO.  ^ 

In  the  Court  of  Appeal,  November  28,  1891. 

[Reported  in  (1892)  1  QMeen's  Bench,  314.] 

Appeal  from  the  judgment  of  A.  L.  Smith,  J. ,  ofa  an  inler^^jeftder  iamie. 

The  plaintiff,  as  judgment  crditorof  Colonel  Betty,  deceased,  claimed 

affftnh  o  gym  of  monevin  the  bands  of  the  deffindantfl.    This  sum 

of  money  was  intrusted  by  the  deceased  to  the  defendants,  who  were 

solicitors,  to  be  handed  over  tathfiJilauitiff  with  a  bill  of 
^YotH»ng€>  jybichtneTteURaeed  was  to  pcovida^  to  cacry  out  an  ariange- 
ment  by  ^hioh  tbe  money  and  biU,  of  exghanjjeLieie-ta.iifi.  teken  in 


satisfaction  of  tKe  judgment.  This  arrangement  broke  down  by  rea- 
son of  the  death  of  Colonel  Betty  before  he  had  provided  the  bill  of 
exchange,  and  the  money  remained  in  the  hands  of  the  defendants. 
The  defendants  had  a  claim  for  law  costs  against  the  estate  of  the 
deceased  to  a  large  amount,  and  they  advanced  this  claim  as  an  answer 
to  the  plaintiff's  application  for  an  order  to  attach  the  money  in  their 
hands.  An  issue  was  accordingly  directed  to  determine  whether  the 
defendants  were  indebted  to  the  estate  of  the  deceased.  The  learned 
Judge  was  satisfied  that  the  claim  for  costs  was  in  excess  of  the  amount 

1  Bent  V.  PuUer,  5  T.  R.  494 ;  Bolton  v.  Puller,  1  B.  &  P.  539 ;  Re  Gothenburg 
Co.,  29  W.  R.  358 ;  Ex  parte  Dever,  14  Q.  B.  Div.  611,  62S.  —  En. 
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of  the  money  deposited,  and  he  held  that  the  defendants  would  be  en- 
titled to  counter-claim  for  these  costs  in  an  action  by  the  executors  for 
repayment  of  the  money  deposited.  He,  therefore,  decided  that  they 
were  not  indebted  to  the  estate  of  the  deceased,  and  gave  judgment  in 
their  favor,  and  the  plaintiff  appealed. 

W.  Phipson^  for  the  plaintiff. 

Muir  Mackenzie^  (with  him,  B.  T.  Beid^  Q.  C,)  for  the  defendants.^ 

Lord  Esher,  M.R.  In  this  case  the  question  is  whether  the  defend- 
ants are  indebted  to  the  estate  of  the  deceased.  A.  L.  Smith,  J.,  has 
decided  that  they  are  not,  for  reasons  that  I  will  presentiy  notice ;  but 
I  Und  myself  unable  to  agree  with  the  learned  judge. 

It  appears  that  some  money  was  placed  in  the  hands  of  the  defend- 
gnta^  T^hq  ^i-**  gn]init/|p^  fnr  a  particular  purpose.  So  long  as  that  pur- 
pnflP  Pipig<:^^  <^^iif>fe  w^  ft  trust  imposea  on  them,  and  they  were  bound^ 
if  they  "^^^f^tll  ^^"^  rrxr^yay  at  q^j^  t^'^"^2li^'  0^  lajT  Jt  Qut  Jn^tbe^JmE- 
ticulaf  way  indicated  by  the  trust.  That  trust  failed.^nd  the  resuJUit  ^ 
that  failure  was  that  another  trust  arSse  immediately  fb  pay  h&ck  the 
_fflnney  to  the  person  who  pave  it  It  is  admitted  that,  being  trustees, 
no  lien  would  attach  in  their  favor,  because  the  money  was  intrustecl 
to  them  for  a  specific  purpose.  Brandao  v.  Bamett'  is  conclusive  on 
this  point.  It  was  also  admitted  that  there  would  have  been  no  right 
of  set-off  in  an  action  before  the  Judicature  Acts  to  recover  this 
money ;  —  such  a  plea  would  have  failed,  and  judgment  would  have 
been  for  the  full  amount'  But  it  was  said  that  under  the  Judicature 
Acts  they  could  have  claimed  their  costs  by  way  of  counter-claim,  and 
the  learned  judge  has  held  that  for  this  reason  they  were  not  indebted 
to  the  estate  of  the  deceased.  The  Judicature  Acts,  as  has  been  often 
said,  did  not  alter  the  rights  of  parties ;  they  only  affected  procedure, 
so  that  no  set-off  could  now  be  maintained  in  such  a  case  as  this.  Be- 
fore these  Acts  a  person  having  a  cross-claim  must  have  raised  it  by  a 
cross-action ;  but  these  Acts  have  given  a  right  to  counter-claim.  In 
some  of  the  cases  language  has  been  used  which  would  seem  to  imply 
that  a  counter-claim  is  sometimes  in  the  nature  of  set-off  and  some- 
times not.  No  doubt  matter  is  occasionally  pleaded  as  counter-claim 
which  is  really  set-off ;  but  counter-claim  is  really  in  the  nature  of  a 
cross-action.  ^ThisXfO"^  ^«»°  ^Ptfrmined  thntj^iriipri^  therft  iff  a  Pftuntgr 
claim,  in  settling  i;haj3ghtg.of_parties,  the  ^^aim  ^^^  nAnnfj>r,pifliTP  are, 
br~anpurpoaea.je2£^t£xec.utiQn2  two  independent  actions.. 
'  Tt  the  plaintiff  sustains  his  claim,  judgment  goes  for  him  on  that ; 
and  if  the  defendant  sustains  his  counter-claim,  judgment  goes  for  him 
on  that.  Either  claim  may  be  reduced  by  set-off.  But  if  the  plaintiff 
succeeds  in  the  one  case  and  the  defendant  in  the  other,  there  are  two 
judgments  which  are  independent  for  all  purposes  except  execution. 
Wills,  J.,  in  Westacott  v.  Bevan,^  has  said  that  this  Court  must  be 

1  The  argamentfl  of  counsel  and  the  concarring  opinions  of  Lopes  and  Eaji  L.  JJ« 

» omitted  ~-Ed. 

>  12  CL  &  F.  787.  «  (1891)  1  Q.  B.  774. 

*  Bat  see  Gannon  v.  Baffin,  151  llass.  204,  206  (temhU)  Contra,  —Ed. 
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taken  to  have  held  that  these  Jndgments  are  only  separate  for  the 
purpose  of  determining  the  taxation  of  costs ;  but  that  is  a  misinter- 
pretation of  what  this  Court  has  said.  Execution,  as  formerly  in  cross- 
actions,  is  issued  for  the  balance  and  in  favor  of  the  one  who  has  that 
balance,  and  this  applies  to  the  amounts  recovered,  and  also  to  the 
costs.  The  view  this  Court  has  taken  is  not  that  which  Wills  and 
Vaughan  Williams,  JJ.,  attribute  to  it,  though  it  is  very  probable  that 
their  decision  in  that  case  was  right.  JT^t  T^tipflfqnfinfip  ^'^  ♦^at  the 
exec]lliaca.JX)uld  have  ^tni'*'^  '^^  j"^rrinfntu   thonyh  the  defendants 

jp^gTTi^f  nn  fhotr  ^*OUnter-claim  for  a   Ifoiyor  amnnnf.. 

IS,  Therefore,  a  dabt  due  irom  tne  aefendants  to  the  estate,  and 
frti  pjft^ntiff  in  fijititled  1p  attach  thf^  ^^|-*^  np/iii>  <»  g^yy^jyij^pip  ^^^|. 

The  appeal  must,  ihereifre,  be  auowed.  \  Appeal  aUawecL^ 


COMMONWEALTH  v.  WILLIAM  R.  FOSTER. 
In  the  Suprsme  Judicial  Court,  Massachusetts,  March,  1871. 

[Reported  in  107  Mastaehuseita  ReporU,  221.] 

Indictment  for  embezzlement,  found  at  July  term,  1870,  of  the 
Superior  Court  in  SufiFolk. 

At  the  trial,  before  Wilkinson^  J.,  John  Langley  testified  that  about 
May  13,  1870,  being  In  need  of  money,  he  made  two  promissory 
notes  payable  to  his  own  order  and  indorsed  by  himself,  payable  in 
four  and  six  months  respectively,  for  $1,250  each,  and  delivered  them 
to  tfie  defendant  upon  the  special  agreement  of  the  defendant  to  sell 

_  the^OteS  and  deilv<}r  P^  prnoPPHa  ^^  Nathan "Sf  T.^ngl^yi  ^Jhrnfjipr  6T*"" 

the  witness,  charging  a  commission  for  his  services  i_ that  at  the  s^tpq  ^ 
time,  iind  AM  a  part  or  tne't'ransactionrthe  defendant -gave  to  the 
witness,  as  receipts,  the  defendant's  own  notes  of  the  same  tenor  and 
date  as  those  delivered  to  him  by  the  witness,  which  were  deposited 
by  the  witness  with  his  brother,  to  be  by  him  given  up  to  the  defend- 
ant when  the  latter  should  deliver  the  proceeds  of  the  witness's  notes 

^  When  money  is  deposited  to  be  applied  !n  specie  for  a  specific  pnrpoee,  which  can- 
not be  accomplished,  the  transaction  creates  a  trnst  and  not  a  debt    The  monej, 
therefore,  cannot  be  taken  by  the  creditors  of  the  depositary.    Toovej  v.  Milne,  2  B.  ft 
I  Al.  683 ;  Moore  r.  Barthrop,  1  B.  &  C.  5 ;  Brookville  Bank  v.  Deitz,^49^ndJ^a&ii,^ 

The  mie  is  the  same  where  the  depositary  improperly  fails  to  appfy  tne  specific 

money  as  directed,  e.  g.  in  payment  of  a  claim  of  the  depositary  against  the  depositor. 

'  Libby  9.  Hopkins,  104  U,  JS.  303 ;  Peak  v.  EUicott,  SO  Kas.  156 ;  EUicott  9.  Barnes,  31 

Kas.  170 ;  People  r.  City  Bank,  96  N.  Y..32.    See  also  Harrison  9.  Smith,  83  Ma  210. 

Money  received  by  one  to  invest  for  another  is  obviously  a  tnut  f and.    The  remedy 

!  of  the  beneficiary  is  accordingly  in  pgnitv?  ^ftyy  "  I''"')rYi  ^^  ^^^  ^^3»  and  not  at 

'  law;  Davis  9.  Cobnrn,  128  Mass.  377 ;  the  Statute  of  Limitations  does  niot  begin  to  run 

until  the  trust  is  repudiated  to  the  knowledge  of  the  beneficiary ;  Jones  9.  McDermott, 

114  Mass.  400;  and  the  money,  though  improperly  invested  by  the  fiduciary,  may  be 

followed  by  the  cestui  que  trutt  into  its  product     Day  v.  Roth,  18  N.  Y.  448.  —  Ed. 


24  COMMONWEALTH  V.  FOSTBB.  [CHAP.  L 

in  pursuance  of  the  agreement  before  stated;  and  that  he  did  not 
know  whether  the  defendant  was  a  broker  or  not,  and  did  not  deal 
with  him  as  such. 

It  further  appeared  that  the  defendant  sold  the  notes  of  John  Lang* 
ley  to  one  Wilson  for  $1,000  in  cash,  and  a  mortgage  on  real  estate 
valued  at  $1,000 ;  and  that  he  had  not  delivered  any  part  of  the  pro- 
ceeds to  John  Langley  or  his  brother,  but,  when  asked  for  them  by  the 
former,  replied  that  he  had  used  them  and  was  unable  to  deliver  them. 
It  did  not  appear  that  John  Langley  or  lus  brother  had  tendered  to  the 
defendant  the  notes  given  by  him. 

Upon  the  close  of  the  evidence  for  the  Commonwealth,  the  defend- 
ant demurred  thereto,  as  insufficient  to  support  a  verdict  of  guilty ; 
but  the  judge  overruled  the  demurrer.  The  defendant  then  testified 
that  he  was  a  real  estate  broker ;  and  that  he  negotiated  the  notes  in 
the  manner  testified  to  by  John  Langley,  and  used  the  money,  partly 
in  business  as  a  provision  dealer,  in  which  he  was  also  engaged  at  the 
time,  and  partly  in  paying  his  debts. 

The  judge  thereupon  instructed  the  jury  *'  that  it  was  a  question  of 
fact,  for  them  to  decide  upon  the  evidence,  whether  John  Langley 
employed  the  defendant  as  a  broker ;  that  if  the  defendant  was  em- 
ployed merely  to  sell  the  notes,  receive  the  proceeds,  and  pay  over  the 
same  specifically  to  the  brother,  without  any  authority  to  mix  them 
with  his  own  funds,  a  fraudulent  conversion  of  them  would  be  embez- 
zlement; but  that  if  he  was  employed  aci  a.,  broker  to  negotiate  the 
nfto  in  tW  9ff^T"?  9^  ^''"i  mfflnpflgj_?ritih  Buth^rity^.tlrriVrtl^  from  the — 
nature  of  that  business  or  otherwise,  to  mix  the  proceeds  as  aforesaid, 
his  use  of  them  would  not  be  embezzlement."  The  jury  returned  a 
verdict  of  guilty,  and  the  defendant  alleged  exceptions. 

C.  R*  Train^  for  the  defendant.    . 

(7.  ALlen^  Attorney  General,  for  the  Commonwealth. 

Bt  the  Court.  Under  the  instructions  given  them,  the  jury  must 
have  found  that  the  defendant  was  an  agent  within  the  statute,  and 
embezzled  his  employer's  money.  The  notes  given  by  him  appear  to 
have  been  given  to  answer  the  purpose  of  receipts,  and  not  for  the 
purpose  of  transferring  to  him  any  property  in  the  notes  received  by 
him,  or  the  money  received  by  him  on  the  sale  of  the  notes*  Com- 
monwealth V.  Steams ;  ^  Commonwealth  v,  Libbey.' 

Exceptions  ovemded^ 

1  2  Met.  843.  s  11  Met  64. 

*  The  defendant  being  allowed,  in  the  following  cases,  to  ose  as  his  own  the  money 
recoived,  and  becoming  thereby  a  debtor,  was  not  an  embezzler :  Kribs  v.  People,  82 
m.  425  (borrower) ;  Mnlford  v.  People  (HI.  1891 ),  28  N.  £.  B.  1096  (borrower) ;  Comm. 
V.  Steams,  2  Met  343  (auctioneer  or  factor) ;  Comm.  v.  Libbey,  11  Met.  64  (general 
collection  agent) ;  Jiillfir-n^^^ata^-lfi^Neb^79  (sellinp  airent^  special  ai|[reement) ; 
Webb  V.  State,  8  Tex.  Ap.  310  (selling  agent,  special  agreement).  ~ 

In  the  following  cases  the  defendant,  not  being  allowed  to  nse  as  his  own  the 
money  received,  was  gnilty  of  embezzlement:  Wallis  v.  State,  54  Ark.  611  (attor- 
ney) ;  Comm.  v,  Tuckerman,  10  Gray,  173  (treasurer  of  corporation) ;  Comm.  v.  Smith, 
129  Mass.  104  (special  agent  for  collection) ;  People  v.  Converse,  74  Mich.  478  (attop  V 
ney).  —  Ea  ^^^*—       —        ^.  • 
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WALLACE  AND  SONS,  Respokdekts,  u  SAMUEL  A.  CASTLE 

AND  Others,  Appellants. 

In  the  SuPBEiDB  CouBT,  General  Tebx,  New  York,  April,  1878. 

[Reported  in  14  Hvn,  106.] 

Appeal  from  an  order  made  at  the  Special  Term  denying  a  motion 
to  vacate  an  order  of  arrest. 

This  action  was  brought  to  recover  certain  moneys  collected  by  the 
defendants  on  the  sale  of  articles  sent  by  plaintiffs  to  them  for  sale  on 
commission. 

The  defendants  claimed  that  an  agreement  had  been  made  by  which 
they  were  not  to  account  for  articles  sold  by  them  jlacu^^%c.b..in9Pth. 
until  the  twentieth  of  the  succeeding  month.  An  affidavit  produced  in 
behalf  of  the  plaintiff  stated : 

*^  Deponent  further  says  that  on  the  ninth  day  of  August,  1875,  in 
pursuance  of  such  i^eement  and  understanding,  he  caUed  on  the 
defendants  and  requested  the  defendants  to  pay  him  the  proceeds  of 
whatever  goods  they  had  sold  for  the  plaintiffs  up  to  that  time,  and  on 
that  day  they  gave  deponent  a  check  for  9137-/^,  a  part  of  such  pro- 
ceeds, and  stated  that  they  had  sold  goods  for  and  on  account  of  the 
plaintiff  for  the  value  of  9666^/^^,  which  amount  had  been  collected  by 
them.  *v 

^^  The  next  morning  deponent  again  called  and  saw  the  defendant 
Castle,  and  said  Castle  then  told  deponent  that  unexpectedly  something 
had  happened  after  deponent  saw  him  on  the  ninth  day  of  August  as 
aforesaid,  and  that  it  had  compelled  the  defendants  to  suspend  pay- 
ment, and  that  therefore  he  could  not  make  any  more  payments,  and 
could  not  give  deponent  a  check  or  pay  the  money  as  he  had  promised 
to  do. 

^^  Deponent  then  called  on  the  defendant  Magrane  and  told  him  that 
the  defendant  Castle  had  told  deponent  that  he  (Castle)  could  not  pay 
the  money  they  had  collected  for  the  plaintiff,  and  which  they  owed 
plaintiff,  on  account  of  the  defendants  having  suspended  payment. 
The  defendant  Magrane  then  said  to  deponent  that  the  plaintiff's 
account  ought  to  have  been  paid,  and  that  he  would  have  paid  it  if  he 
had  charge  of  the  finances. 

*^  Deponent  further  says,  that  on  the  twelfth  day  of  Apgust,  1875, 
the  defendants  made,  and  at  3.35  p.  m.  of  that  day  filed  with  the  clerk 
of  the  city  and  county  of  New  York,  an  assignment  for  the  benefit  of 
their  creditors,  and  deponent  is  informed  and  believes  that  their  prop- 
erty will  not  pay  more  than  twenty-five  cents  on  the  dollar.  That 
an  action  has  been  commenced  in  this  court  in  favor  of  the  plaintiff 
against  the  defendants  upon  the  cause  of  action  hereinbefore  set  forth, 
to  recover  the  said  sum  of  9666^  with  interest  from  August  10, 1875, 
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and  the  defendants  have  all  appeared  therein,  but  no  judgment  has  yet 
been  entered  therein." 

The  defendants  claimed  that  nothing  was  due  to  the  plaintiffs  at  the 
time  of  comiiSmiUlug  LM '  action,  a!i  llie  20 Iff 'or  August  had  not  SKen"* 
arrived,  «j|d  ^^"♦^^j  ftp  they  sold  under  a  del  rrAd/>rp.  fi^pP^'^giOfli  ^hej^^^ 
iwii>  *ini;  (^hligA^  i^  pity  nvpr  fhft  infinfiPftT  mo'nev  received^  and  could 

nnt  thftr^^nrfi  ^^  arrested  for  a  ^^^^^rfiifir  ^^  ^*^  ^*^ 

The  following  is  the  opinion  delivered  at  the  Special  Term  by 
Barhbtt,  J. : 

^^In  Ostell  V.  Brough,^  jt  was  held  that  a  del  credere  conmiission 
does  not  necessarily  destroy  the  factoFs  figncjary '•<^'»^*!^"^  "  If  he  has 
actually  received  the  proceeds  of  the  sale,  he  is  liable  to  arrest  for  a 
failure  to  pay  them  over.  If^  however,  he  has  not  receiy^^j  »nrh  ^^^ 
ceeds  and  ^'°  flIlPfl  vp^"  ^'°  gnoi'owfyj  t»o  la  nr^JL  i;oKi^  ff^  nrrMt  The 
case  was  cited  with  approval  in  The  German  Bank  v.  Edwards,'  and 
in  Duguid  v,  Edwards.'  The  point,  too,  was  there  directly  involved, 
while  in  Sutton  v,  De  Camp  ^  it  appeared  that  the  defendants  ^  had 
not  received  any  part  of  the  proceeds  of  the  sale.'  It  is  true  that 
the  principal  must  show  himself  entitled  to  the  specific  moneys  collected 
by  his  factor.  (Liddell  v.  Paton ; '  Morange  v.  Waldron.*)  But  he  has 
done  this  when  the  relation  of  principal  and  factor  is  made  out,  and 
the  burden  is  then  upon  the  latter,  if  he  would  relieve  himself  from 
his  ordinary  responsibility,  of  showing  some  special  agreement  or 
bringing  home  to  the  principal  some  cou|:se  of  dealing  inconsistent 
with  the  strict  relation.    (Duguid  v.  Edwards,  above  cited.) 

'i  This  brings  to  us  a  consideration  of  the  papers.    Under  the  above 
test,  the  plaintiffs  made  out  a  clear  case  Tor  an  order  of  arrest.    The 
defendants'  papers  nowhere  show  any  affirmatiys  agceement  giving 
%6m~the  right  to  mingle  the  proceeds  of  the  sales  with  their  own  ' 
moneys.    They  simply  aver  the  absence  of  a  special  .agceAOMaL  tQ._ . 
remit  the  ifirntirtil  mnnayn  ^allrrtrdl.bnt  that,  as  we  have  seen,  is 
implied,  and  it  was  for  them  to  eatabliah .the  converse.     Nortethey 
show  a  custom  to  that  effect,  of  which  the  plaintiffs  had  knowledge. 
True,  the  defendants  remitted  to  plaintiffs  from  time  to  time,  by 
checks  upon  a  particular  bank ;  but  there  is  no  evidence  that  plaintiffs 
knew  that  such  checks  were  drawn  against  defendants'  general  balance. 
Non  constaty  they  believed  that  the  checks  were  drawn  against  special 
deposits  of  the  proceeds  of  the  sale.    As  to  t.^e  filair^  ^>^«»*^  ^r^^itr  ^^_ 
givenjmtjl jhe  twentieth  pf  f^Aoh  monf.h  f^^^^^mg  the  sales,  it  paight 
"^  sufficient  to  say  that  this  was  disposed  of  by  the  JJeneral  T§rau_. 
/  adversely'to' the  defendants,  upon  the  appealirom  the,  Qrjier.Jiicating. . 
^e~aTtachmeht.~  But  it  is  quite  evident  upon  all  the  proQfa.Jhat  no 
^  agreement  was  made  upon  the  subject,  and  that  it  was  a  mfiie  .und£X- . 
standing  to  the  effect  that  for  mutual  convenience  plaintiffs' ^agent , 
would"  hot 'call  from  day  to  day  "for 'small  sums~(as  collected),  but 

1  24  How.  Pr.  S74.  >  53  N.  T.  541.  <  50  Barb.  2SS. 

«  4  Abb.  K.  8.  483.  •  7  Hiu,  196.  «  6  Hau,  529. 
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-gQuld  take  then  ono  lump  som  upon  the  twentieth  of  each  month. 

'The   ri^ht  tn   ^^ll    And    (^\]^t   fmm    Hoy   ir,   ^tty^    ^^TTPYfiri    r^TTtl^ 
this  disposes  of  tb^  nift^*^  gnAaHr^n  i 

^'  The  motion  to  vacate  the  order  of  arrest  must  therefore  be  denied, 
with  ten  dollars  costs." 

ITart  &  Bamfmrger^  for  the  appellants. 

A.  R,  Dyett,  for  the  respondent 

Bradt,  J.  The  opinion  of  Justice  Barrett  satisfactorily  disposes 
of  this  appeal  on  the  facts  and  the  law.  The  defendant  was  a  factor, 
and  although  entitled  to  del  credere  commission  his  character  was  not 
changed.  His  responsibility  and  his  compensation  were  enlarged,  but 
that  was  in  fact  and  in  law  the  only  change  accomplished  by  the  agree- 
ment del  credere.  He  guaranteed  the  payment  of  the  sum  for  which 
the  goods  were  sold,  but  his  liability  did  not  accrue  until  the  purchaser 
failed  to  pay.  In  this  case  the  payment  was  made,  and  the  contract 
of  liability,  therefore,  occurring  through  the  del  credere  commission, 
was  not  called  into  existence. 

The  relation  of  factor  continued,  with  all  its  obligations  and  bur- 
dens. Thp  Tpnnpy  rp/>P^Yfi^  yftfl  the  plftintiff>B  money  and  not  the 
defendant's.    It  came  fron^  ^h^  plMntiflTf^  d^Vl^f'  ^^ti  snouid  iiave  oeen 


laid  IP  ine  plamtiflf  as  his  fund,  whatever  its  amount,  less  the  com- 
ttissions  earned.      The  identical  money  received  was  therefore  tn^ 

pjroperiy  or  tne  plaintiffs.    See  Duguid  v.  Edwards,'  cited  by  Judge 

Barrett? 


i^iMmMM 


Order  affirmed,  with  ten  dollars  costs  and  disbursements  of  this 
appeal. 
Davis,  F.  J.,  and  Inoalls,  J.,  concurred. 

Order  affirmed^  with  ten  dollars  costs  and  disbursements.^ 

^  Onlr  so  mach  of  the  opinion  is  given  as  relates  to  this  question.  —  Ed. 

s  50  Barb.  Rep.  297. 

'  Defendants,  using  as  their  own  monej  receired  from  another,  have  been  held 
liable  to  arrest  as  fldaciaries  in  the  following  cases. 

Factors,  —  Schndder  v.  Shiells,  17  How.  Pr.  420;  Ostell  v.  Broagh,  24  How.  Pr.  274' 
Dngnid  v.  Edwards,  50  Barb.  288  (reversing  s.  c.  32  How.  Fr.  254)  \  Farmers'  Bank  ». 
Spragne,  52  N.  Y.  605  (semhle)\  Standard  Refinery  v,  Dayton,  70  N.  T.  486;  Kelly 
V.  Scripture,  9  Hun,  283;  Williams  Co.  v.  Rajnor,  38  Wis.  119. 

Auctioneers,  —  Crowther  v,  Elgpod,  34  Ch.  Dir.  691 ;  Holbrook  v.  Homer,  6  How* 
Pr.  86. 

Other  Agents  to  sell*  —  Hutchinson  r.  Hartmont,  W.  N.  [1877],  29;  Harris  v.  Id 
gram,  13  Ch.  D.  338 ;  Dunaher  t;.  Meyer,  1  Code  Rep.  87 ;  Ridder  v.  Whitlock,  19 
How.  Fr.  208 ;  Turner  v,  Thompson,  2  Abb.  Fr.  444 ;  Barret  v.  Grade,  34  Barb.  20 ; 
Wolfe  V.  Brouwer,  5  Robt.  601 ;  Travers  v.  Deaton,  107  N.  Ca.  50a 

Agents  to  buy.  —  Noble  v,  Freeoott,  4  £.  D.  Sm.  139 ;  Dubois  v.  Thompson,  1  Daly, 
309 ;  Clark  v.  Pinckney,  50  Barb.  226 ;  Obregon  v.  De  Mier,  52  How.  Fr.  356. 

^^en^f^ocotfec^  — Litchfield  v.  Jones,  36  Ch.  D.  530;  Rs  Gent,  40  Ch.  D.  190; 
8taU  V.  King,  8  How.  Fr.  298 ;  Frost  v.  McCarger,  14  How.  Fr.  131 ;  Hall  v.  McMahon, 
1.0  Abb.  Fr.  319;  Johnson  v.  Whitman,  10  Abb.  Fr.  k.  8.  Ill ;  Fower  v,  Davenport, 
101  N.  Ca.  286. 

Agents  to  pay  out.  —  Burhans  v,  Caaiby,  4  Sandf.  707 ;  Repub.  of  Mexico  v.  De 
Arangoiz,  5  Duer,  634 ;  Roberts  v.  Frosser,  53  N.  Y.  26a 

If  by  the  understanding  of  the  parties  the  receiver  of  the  money  has  the  right  tt 
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mix  it  with  his  own,  and  ezefciaet  his  right,  he  becomes  a  debtor,  and  b  therefore  not 
liable  to  arrest  as  a  fiduciary,  as  in  the  following  cases. 

Bankers.  —  Bossing  v.  Thompson,  6  Daer,  696 ;  Buchanan  Co.  v.  Woodman,  I  Hon, 
639 ;  Graeffe  v,  Cnrrie,  52  N.  Y.  Sup'r  Ct.  554. 

Factors.  ~  Goodrich  v,  Donbar,  17  Barb.  644;  Sntton  9.  De  Camp,  4  Abb.  Pr. 
H.  8.  483 ;  Donovan  v.  Cornell,  3  How.  Pr.  w.  s.  525. 

Auctioneers. — Morange  v,  Waldron,  6  Hon,  529. 

Other  Agents  to  sell.  —  McBomej  v.  Martin,  6  Robt.  502 ;  Liddell  v.  Paton,  7  Hon, 
195 ;  Bobbins  v.  Falconer,  43  N.  T.  Snp'r  Ct.  363 ;  Decatur  v.  Goodrich,  44  Hon,  3. 


DiscHAROB  IN  Bankruptct. — fiduciary  obligors  are^  in  genaralr  "^^  a^llnwAH 

terpretation  which,  as  we  have  seen,  is  given  to  it  in  the  statutes  allowing  airest 
This  view  was  strongly  put  by  Sir  George  Jessel  in  Emmalo  v.  Grant,  17  Ch.  D.  122, 
12S-129,  and  is  supported  by  the  following  cases  in  this  country,  in  which  the  discharged 
bankrupt  continued  liable. 

Factors,-- Re  Seymour,  I  N.  B.  R.  29;  /2e  Kimball,  6  Blatchf.  292;  Meador  v. 
Sharpe,  14  N.  B.  R.  492 ;  Gilreath  v.  Holston  Co.,  67  Ga.  702 ;  Banning  v.  Bleakley,  27 
La.  An.  257 ;  Brown  v.  Garrard,  28  La.  An.  870 ;  Desobry  v.  T£te,  31  La.  An.  809 ; 
Lemcke  v.  Booth,  47  Mo.  385  ;  Whittaker  v.  Chapman,  3  Lans.  155 ;  Hardenbrook  v. 
Collson,  24  Hun,  475. 

Auctioneers.  ^  Re  Lord,  5  Law  Reporter,  258 ;  Jones  v.  Russell,  44  Ga.  460. 

Other  Agents  to  sell.  —  Treadwell  v.  Holloway,  46  CaL  547. 

Agents  to  buy.  —  Re  Patterson,  2  Ben.  155  ;  Ma^ju^n  v.  Kellogg,  15  HI.  547 ;  Her- 
man V.  Lynch,  26  Kas.  435  ;  Flagg  ».  Ely,  1  lidm.  20i. 

Agents  to  collect.  —-Fulton  v.  Hammond,  11  Fed.  Rep.  291 ;  Herrlich  v.  McDonald, 
80  Cal.  472 ;  Heffren  v.  -Toyr.^^  ao  -[^a  ARg  ^  White  v.  Piatt,  5  Den.  269. 

Agents  to  pay  out.  —  Kingsland  v.  Spalding,  3  Barb.  Ch.  341. 

Miscellaneous  Cases.  —  Donovan  v.  Haynie,  67  Ala.  51 ;  Crisfield  9.  State,  55  Md. 
192 ;  Halliburton  v.  Carter,  55  Mo.  435. 

But  it  must  be  admitted  that  in  many  cases  the  bankrupt  acts  have  received  a 
different  interpretation,  and  persons,  admitted  by  the  court  to  be  fiduciary  obligors, 
have  nevertheless  been  allowed  to  plead  their  discharge  as  a  bar. 

Factors.  —  Chapman  v.  Forsyth,  2  How.  202 ;  Grover  v.  Clinton,  8  N.  B.  R.  812 ; 
Owsley  V.  Cobin,  15  N.  B.  R.  489 ;  Re  Smith,  18  N.  B.  R.  24 ;  Keime  v.  Graf,  5  Re- 
porter, 489;  Zeperink  v.  Card,  11  Fed.  Rep.  295;  Austill  v.  Crawford,  7  Ala.  335; 
Chipley  v.  Frierson,  18  Fla.  639 ;  Commercial  Bank  v.  Buckner,  2  La.  An.  1023 ;  Hay- 
man  V.  Pond,  7  Met.  328.  In  Woolsey  v.  Cade,  54  Ala.  378,  Herrlich  v.  McDonald, 
80  Cal.  472,  480  {semble),  and  Vail^v.  ^^l^'lLl- All  4^^j  tbg.'^f^g^''<*^TJt  was  reached^ 
but  on  the  ground  that  a  fwVfnr^jLa  t>|^  r'g^*^  *^  '"!'*  tbg  yrnrppda  of  sales  with  his 
own  monny,  mill  iimlf^ JjJyn^TrA  rJAhtjir,  \t  ia  believed  that  the  court  ia  the  leading 
ca36'-^  Chapman  v.  ForaytlL^tuffjttjrr.ga&jmcoDsciously  iDfluepcejTBy  this  practice  of 
fuuion. '  "At  all  events,  the  attempted  distincUoA.  between  fitjbociacy  owigSffcTn  witnin 
and  fidncttfy  oblTgation  without  the  bankruptcy  statutes  is  vague  and  unsatisfactory. 

Auctioneers.  — Gibson  v.  Gorman,  44  N.  J.  325. 

Agents  to  collect.  —  Noble  v.  Hammond,  129  U.  S.  65 ;  Wolcott  v.  Hodge,  15  Gray, 
547 ;  Cronan  v.  Getting,  104  Mass.  245 ;  Woodward  v.  Towns,  127  Mass.  41 ;  Green 
V.  Chilton,  57  Miss.  598 ;  Palmer  v.  Hussey,  87  N.  Y.  303 ;  Lawrence  v.  Harrington, 
122  N.  Y.  408;  Williamson  v.  Dicken,  5  Ired.  259;  Pankey  v.  Nolan,  6  Humph.  154. 

Agents  to  pay  out.  —  Bissell  v.  Couchaine,  \j  ph.  ^9. 
artner*.  —  Pierce  v.  Shippee,  9|^11^7l:  Barber  v.  Sterling,  68  N.  Y.  267. 

Miscellaneous.  —  Phillips  v.  RuSSRlfV^e.  360  (bailee  of  money  for  carriage) ; 
Fowles  V.  Treadwell,  24  Me.  377  (bailee  for  custody) ;  Hennequin  v.  Oews,  HI  U.  Si 
676  (affirming  s.  c.  77  N.  Y.  427,  a  pledgee  wrongfully  transferring  the  pledge). 

The  doctrine  of  these  cases  was  recognized  also  in  IJpshm  v*  Briscpe,  j38  U.  S.  365 
(affirming  s.  c.  37  La.  An.  138) ;  Hervey  v.  DevereuxT^  If!  <5a". 
Towsey,  51  Tex.  129,  where  the  defendants  were  true  debtoit.  —  Ei>. 
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SHOEMAKEB  v.  HINZE. 
Ih  the  Supreme  Court,  Wisconsin,  August  Term,  1881. 

[22e|N»ted  in  53  Wisconiin  ReporU,  116.] 

Appeal  from  the  Circuit  Court  for  Waukesha  County. 

The  action  is  to  recoyer  $40,  which  the  complaint  alleges  *^  the  de* 
fendant  received  from  the  plaintiff,  as  his  agent,  ...  to  the  use  of 
the  plaintiff."  Demand  of  payment  thereof  before  action,  and  neglect 
of  the  defendant  to  pay  the  same,  are  also  alleged.  The  answer,  in 
addition  to  the  general  denial,  is  in  substance  that  the  money  was  re- 
ceived by  the  defendant  as  a  bailment,  without  compensation,  and  that 
it  was  stolen  from  him  without  his  fault  or  neglect.  The  case  is  further 
stated  in  the  opinion.  The  plaintiff  recovered,  and  the  defendant  ap- 
pealed from  the  judgment 

J.  F.  F.  PlattOj  for  the  appellant. 

D.  H,  Sumner y  for  the  respondent. 

Lton,  J.     The  nnoontrad^qt^  ^vi/lpnn^  |q^  f.Tiftf  the  plaintiff,  when 

at  work  iO^  tljp  l1pfpn<^a,y|f.^  rAqi1<>ft^^  t,t>p  AafixnAixrx^\^  |,fl|yp  /^oro  r^\ 
VOL  money  for  him.       Affpr  fiomp  hpflif.ftt.mr|,  ^.hp  ^Ipfpn^ 

do  8Q^  and  reneivftd  tha  mnnpj^  The  defendant  thereupon,  presumably 
in  tke  presence  of  the  plaintiff,  placed  the  money,  with  other  money  of 
his  own,  in  his  wallet.  The^  next  day  the  defendant  took  a  small 
amount  of  money  from  the  wallet  for  use,  and  in  the  evening  of  that 
day  added  $100  of  his  own  money  to  that  remaining  therein.  The  evi- 
dence tends  to  show  that  during  the  same  night  the  wallet  and  contents 
were  stolen  from  the  defendant's  vest  pocket,  in  which  he  had  placed 
the  same.  We  think  the  evidence  shows  conclusively  that  the  parties 
did  not  contemplate  or  unaerstand  that  the^  same,  ideptififtl  mnn^y  nv  ^ 
ceived  Dy  the  defendftot  was  to  be  kept  for  °".l,^,''t."''"'^l1_tfn  tih^  piainfiff  . 
^^demand,  but  only  that  a  like  nnm  f^^  *"?nfjr  flh'?"^"^  ^^"^  ^^poS/ji  Ky  ^\m^  _ 
defendant  _  The  transactidnTslpot,  therefore,  a  bailment,  or  special 
deposit,  but  rather  what,  in  commercial  language,  is  termed  a  general 
deposit,  which  is  not  a  bailment,  but  is  in  the  nature  of  a  loan.  Story 
on  Bailments,  §§  41,  note  2,  88.  So  we  think  the  liability  of  the  de- 
fendant in  this  case  is  precisely  the  same  as  the  liability  of  a  bank  for 
a  general  deposit  made  with  it ;  ^  that  is,  he  is  not  liable  in  tort  for  the 

1  Can  V.  Can,  1  Mer.  641,  n. ;  Pott  v.  Clegg,  16  M.  &  W.  321 ;  Folej  v.  Hill,  2  H. 
L.  C.  28 ;  Watts  v.  Christie,  11  Beav.  546 ;  Rb  A|(ra  Bank,  36  L.  J.  Ch.  151 ;  Thomp- 
son 9.  Riggs,  5  Wall.  663;  Bank  of  Repablic  v.  MiUar4, 10  Wall.  152, 155;  Phelan  v. 
Iron  Bank,  4  Dill.  88 ;  Rb  Mntoal  Society,  15  N.  B.  R.  44 ;  Soathem  Co.  v.  Honatooi 
27  Fed.  Rep.  344;  Moore  i7.  Mejer,  57  Ala.  20,  22 ;  Dawson  v.  Bank,  5  Ark.  283; 

5M^;  Keene  r.Tolii'ern"tfet.  Ky.  415 ;  Nat.  Bank  v.  Eliot  Sank,  20  Law  Reporter, 
13?;  Carr  v,  Nat.  Bank,  107  Mass.  45,  48;  Perley  v.  Muskegon  Co.,  32  Mich.  132; 
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money,  but  is  liable  in  (lasumpait  for  a  sum  eqnal  to  the  sum  deposited. 
His  liability  is  absolute,  and  it  is  immaterial  that  the  money  was  lost 
without  his  fault.  The  instructions  to  the  jury  related  solely  to  the 
law  of  bailment  The  view  we  take  of  the  case  renders  it  unnecessary 
to  determine  whether  the  judge  gave  the  law  correctly  or  not ;  for  on 
the  undisputed  facts  the  plaintiff  was  entitled  to  recover,  and  the  de- 
fendant could  not  have  been  injured  by  any  error  in  the  charge.  Van 
Trott  v.  Weise ;  *  Dufresne  v.  Weise.* 
Bt  the  Coubt.     The  jvdgmerU  of  the  Circuit  Court  is  affirmed.^ 


PITTSBURGH  NATIONAL  BANK  OP  COMMERCE  v.  Mo- 

MURRAY. 

In  the  Supreme  Coubt,  Pennstlyania,  Octobeb  13,  1881. 

[Reported  in  96  Pentuylvania  Reports,  588.] 

Before  Sharswood,  C.  J.,  Mercur,  Gordok,  Faxsok,  Trunkbt^ 
and  Sterrett,  JJ.    Green,  J.,  absent. 

Error  to  the  Court  of  Common  Pleas  No.  1  of  Allegheny  County  % 
of  October  and  November  Term,  1881,  No.  9. 

Assumpsit,  by  George  W.  and  Willi^^  McMurray  against  the  Pitts* 
burgh  National  Bank  of  Commerce,  to  recover  the  sum  of  91,800. 

On  the  trial,  before  Collier,  J.,  the  following  facts  appeared.  The 
plaintiffs,  who  lived  in  Noblestown,  had  been  in  the  habit  for  several 
years  of  sending  money  to  S.  B.  W.  Gill,  an  attorney  at  law  in  Pitts* 
burgh,  as  their  agent  and  attorney,  for  the  purpose  of  investment,  on 
the  understanding  that  Gill  was  to  pay  interest  on  the  money  from  the 
time  he  received  it  until  he  invested  it.  On  September  17,  1877, 
the  plaintiffs  sent  the  sum  of  $1,300  to  Gill's  office,  with  a  message 
that  it  was  for  investment.    Mr.  GiU  was  absent  from  the  city,  and 

Davie  v.  Smith,  29  Midd.  201 ;  Seward  qt^  y,  Cottle.  14  Neb.  144 ;  Re  Franklin  Bank, 
1  Paige,  249 ;  -ffitna  Bank  u.  Fonrth  Bank,  46  N.  f.  82;  O'Connor  v.  M.  Bank,  124 
N.  Y.  324;  Rnffin  v.  Board,  69  N.  Ca.  498;  Bank  v.  Jones,  42  Pa.  536;  Doncan  v. 
Mflgette,  25  Tex.  245,  248. 

1  36  Wis.  439.  <  46  WiB.  290. 

s  Malford  v  People  (HI  1891),  28  N.  E.  B.  1096  Accord. 

In  the  following  cafles,  on  the  other  hand,  the  transaction  amounted  to  a  bailment  of 
the  monej  for  safe  custody  or  carriage,  and  the  bailee,  being  free  from  fault,  was  not 
hable  for  the  loss  of  the  money.  Giblln  v.  McMnllin,  L.  R.  2  P.  C.  317 ;  Johnson  v, 
Reynolds,  3  Kas.  257 ;  Foster  v.  Essex  Bank,  17  Mass.  479 ;  First  Bank  v.  Ocean  Bank, 
60  N.  Y.  278;  Tompkins  9.  Saltmarsh,  14  S.  &  R.  275 ;  Lloyd  c.  West  Bank,  15  Pa. 
172 ;  Scott  V.  Nat.  Bank,  72  Pa.  471 ;  Doncan  v,  Magette,  25  Tex.  245  {semble). 

The  distinction  between  a  bailment  of  money  and  a  debt  is  illustrated  also  bvX^offip 
Y^  A^A^j^v*^  I  ponW  JtQJt «  M«^«  V,  Waite,  17  Mass.  560;  Ulmer  v.  Ulmer,  1  N.  A 
HcC.  484;  Richey  v.  Hathaway  (Pa.  1892),  24  Atl.  R.  191.  — Ed. 
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the  money  was  left  with  his  boo  and  business  assistant,  who  gave  the 
following  receipt : 

"  Received,  Pittsburgh,  September  17,  1877,  of  George  W.  and  W. 
McMurray,  the  sum  of  thirteen  hundred  dollars,  to  be  invested  by  me 
for  them.  S.  B.  W.  Gill, 

H.  B.  Gill." 

The  standing  arrangement  that  Gill  was  to  pay  interest  on  such 
funds  until  invested  was  not  countermanded  or  alluded  to.  H.  B. 
Gill,  on  the  same  day,  deposited  this  sum  in  the  defendant  bank,  to 
the  credit  of  his  father's  general  private  account.  Subsequently  he 
drew  from  the  bank»  on  blank  checks  left  with  him  and  signed  by  his 
father,  sums  exceeding  $1,300. 

Two  months  afterwards,  it  being  currently  rumored  that  S.  B.  W. 
Gill  was  a  defaulter  and  had  absconded,  the  plaintiffs  demanded  the 
sum  of  91,800  from  the  bank,  on  the  ground  that  it  was  trust  money 
belonging  to  them.  At  this  time  the  balance  to  GilFs  credit  was 
91,954.  The  bank  refused  the  demand.  On  the  same  day,  a  writ  of 
sequestration,  issued  from  the  Orphans'  Court,  was  served  upon  the 
bank,  and  the  said  balance  standing  to  Gill's  credit  was  paid  to  the 
sheriff,  who  afterwards,  under  an  order  of  the  Orphans'  Court,  paid 
the  same  to  Gill's  assignee  in  bankruptcy.  The  plaintiffs  afterwards 
brought  this  suit 

The  bank  alleged  that  they  had  an  agreement  with  Gill,  that  he  was 
to  keep  a  large  balance  on  deposit  to  secure  a  line  of  discounts ;  that 
they  received  the  91,300  as  Gill's  money,  without  notice  of  any  trust ; 
and  that,  in  fact,  the  transaction  between  the  plaintiffs  and  Gill  was  a 
loan,  and  not  a  trust. 

The  defendant  presented,  inter  aliaj  the  following  point :  (5)  '^  If  the 
jury  find  that  the  money  in  question  was  sent  to  S.  B.  W.  Gill  for 
Investment  under  the  same  arrangement  as  he  had  before  that  time 
received  other  moneys  from  plaintiffs  for  investment,  to  wit,  under 
an  arrangement  that  he  (Gill)  was  to  pay  interest  to  the  plaintiffs 
until  the  money  should  be  invested,  then  the  verdict  should  be  for  the 
defendant.  And  if  the  fact  was  as  stated  by  William  McMurray,  one 
of  the  plaintiffs,  that  such  arrangement  was  not  countermanded  when 
they  sent  the  money  claimed  in  this  case  to  Gill,  the  presumption 
would  be  that  the  same  arrangement  was  to  continue  in  respect  to 
said  money  as  had  been  i^eed  upon  before  that  time  in  respect  to 
other  moneys  placed  by  plaintiffs  in  Gill's  hands  for  investment." 
Refused.    Exception. 

Verdict  an'd  judgment  for  the  plaintiffs.  The  defendant  took  this 
writ,  assigning  for  error,  inter  cUicL,  the  refusal  of  the  above  point. 

TTiomas  C.  Lousear^  for  the  plaintiffs  in  error.^ 

T.  Walter  Day^  for  the  defendant  in  error. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court,  October 
24tti,  1881. 

^  The  arguments  of  connBel  are  omitted.— Eob 
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The  defendant's  fifth  point  onght  to  have  been  affinned.  If, 
as  was  alleged,  the  money  was  placed  in  Gill's  hands  for  invest- 
ment, with  an  understanding  or  agreement  that  nntil  he  could  find 
a  satisfactory  mortgage  he  should  pay  interest  thereon,  the  plaintiffs 
below  cannot  hold  him  as  a  trustee,  nor  follow  his  deposit  in  the 
bank  as  trust  money.  As  the  court  below  negatived  the  point,  we 
must  assume  the  jury  would  have  found  the  facts  as  stated  therein. 
The  plaintiffs  cannot  treat  Gill  in  the  dual  character  of  trustee  and 
debtor.  Undoubtedly  the  receipt  by  him  of  the  money  for  invest- 
ment, without  more,  would  have  made  him  a  trustee.  The  money 
would  have  been  trust  money,  and,  if  misapplied,  could  have  been 
followed  until  it  reached  the  hands  of  an  innocent  holder  for  value. 
But  the  agreement  to  pay  interest  necessarily  implied  the  right  to  use 
the  money.  Interest  is  the  price  or  consideration  for  the  use  of 
money.  It  follows  that  Gill  became  the  mere  banker  or  debtor  of  the 
plaintiffs,  subject  to  the  duty  of  investing  the  money  in  a  mortgage 
when  a  suitable  opportunity  should  occur.  In  the  mean  time  he  had 
the  right  to  use  it  in  any  way  his  convenience  or  necessities  required. 
When  deposited  in  the  bank,  it  was  the  money  of  Gill,  not  of  the 
plaintiffs,  if  the  facts  be  as  stated  in  the  point. 

The  remaining  assignments  are  without  merit. 

Judgment  reversed  j  and  a  venire  fadas  de  novo  awarded.^ 


DANIEL  R.  PRATT  and  Another  v.  BRONSON  B.  TUTTLE 

AND  Others. 

In  the  Supreme  Judicial  Court,  Massachusetts,  October  4, 1883  — 
January  29,  1884.    Field  &  W.  Allen,  JJ.,  absent. 

[Reported  in  196  MasMehuietU  BepcrU,  233.] 

Holmes,  J.*  This  is  a  bill  in  equity  for  an  account  of  the  net 
profits  of  the  sale  of  certain  patented  wares,  which  were  made  and  sold 
under  ps^tents  belonging  to,  or  controlled  by,  the  plaintiffs,  in  pur- 
suance of  agreements  between  the  plaintiffs  and  the  defendants  Tuttle 

1  If  the  daty  of  repaying  money  receired  is  abdolate,  there  is  a  debt,  althongh  the 
parties  may  have  described  the  transaction  as  a  tmst.  Kershaw  v.  Snowden,  Jfi.Q)i. 
St.  181.  And  a  promise  of  the  recipient  to  pay  interest  is  almost  conclusive  evidence 
against  a  so  called  tmst.  Upshnr  v,  Briscoe,  138  U.  S.  365  (affirming  s.  c.  37  La.  An. 
138);  Kribs  r.  People,  82  111.  425;  Re  Waldron,  28  Hnn,  481.  (Bnt  see,  as  to  the 
same  transaction,  Neilly  v,  Neilly,  23  Hnn,  651,  95  N.  Y.  382.) 

In  Vincent  v.  Rogers,  30  Ala.  471,  Mory  v.  Michael,  18  Md.  227,  and  Gntch  v.  Fos- 
dick  (N.  J.  £q.  1891),  22  Atl.  R.  590,  the  courts  seem  to  have  fallen  into  the  same 
error  as  the  parties  in  treating  a  debt  as  a  trust.  The  decisions  were  right  in  all  the 
cases  except  the  last.  Bnt  in  Gntch  v.  Fosdick,  although  substantial  justice  was  done^ 
the  bill  was  bad.    See  also  Comstock's  App.,  55  Conn.  214.— £d.    . 

*  A  portion  of  the  opinion  is  omitted.  —  Eo. 
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and  Whittemore.  By  these  agreements,  Tattle  and  Whittemore  were 
to  purchase  the  patents,  and,  to  that  end,  were  to  make  and  sell  the 
patented  articles^  and  pay  oyer  one  half  the  net  profits  to  the  plaintiffs, 
until  the  whole  agreed  price  was  paid,  whereupon  the  patents  were  to 
be  transferred.  The  Tuttle  and  Whittemore  Manufacturing  Company, 
a  corporation  which  has  actually  done  the  work,  is  joined  as  a 
defendant.    All  the  defendants  demur. 

There  is  no  doubt  that  the  bill  can  be  maintained  against  Tuttle  and 
Whittemore.  They  have  agreed  to  turn  over  net  profits  as  such. 
Their  obligation  is  not  a  simple  debt,  like  that  of  bankers ;  Foley  v. 
Hill,  2  H.  L.  Cas.  28 ;  nor  a  personal  obligation  to  pay  a  sum  of 
money  from  their  general  funds  by  way  of  royalty;  but  they  have 
made  themselves  trustees,  or  quasi  trustees,  of  a  specific  identified 
fund,  which  it  is  alleged  that  they  have  received  and  not  paid  over. 
Such  a  fiduciary  relation  founds  the  equitable  Jurisdiction  invoked,  as 
well  as  crosa  demands  and  complexity  of  accounts.  Badger  v.  Mc- 
Namara,  123  Mass.  117,  119.  Mackenzie  v.  Johnston,  4  Madd.  373. 
Foley  V.  Hill,  2  H.  L.  Cas.  28,  35.  Padwick  v.  Stanley,  9  Hare,  627, 
628.  Hemings  v.  Pugh,  4  Giff.  456,  459.  Moxon  v.  Bright,  L.  B.  4 
Ch.  292,  295.    See  Barry  v.  Stevens,  31  Beav.  258. 

Ordered  accordingly.^ 

H.  L,  Parker^  for  the  defendants. 

^.  P.  Gotdding^  for  the  plaintiffs. 


HAMER  V.  SroWAY. 

lie  THE  Court  or  Appeals,  Second  DmsiOM,  New  Yobs, 

April  14,  1^91. 

[ReporUd  in  124  New  York  Reporter,  538.] 

Parker,  J."  The  question  which  provoked  the  most  discussion  by 
counsel  on  his  appeal,  and  which  lies  at  the  foundation  of  plaintiff's 
asserted  right  of  recovery,  is  whether  by  virtue  of  a  contract  defend- 
ant's testator,  William  E.  Story,  became  indebted  to  his.nephew,  William 

1  Scott  V.  Snmuui,  Willes,  400, 404, 405  (umhU) ;  Salisbury  v.  Cecil,  1  Cox  Eq.  277 
(steward) ;  Mackenxie  v.  Johnston,  4  Madd.  373  (agent  to  sell) ;  Hanter  v.  Belcher, 
12  W.  R.  121  (agent  to  sell) ;  Union  Bank  v.  Gillespie,  137  U.  S.  411  (agent  to  sell) ; 
Love  V.  Watkins,  40  Col.  547,  567  [umhle) ;  Dillon  v.  Connecticut  Co.,  44  Md/  386 
(agent  to  collect) ;  Professor  Langdell's  Essay,  in  2  Harvard  Law  Review,  259-261 

King  ».  Roesett,  2  T.  &  J.  33  (agent  to  sell) ;  Barry  v.  Stevens,  31  Beav.  258  (agent 
to  sell) ;  Taylor  g.  T^^t^r  9fi  yi]  ~^  ("gnn*^  t?  '^")  Cnntra. 

See  also  Varet  r.  N.  Y.  Uo.,  7  Paige,  660,  567-568 ;  Pendergast  u.  Greenfield,  127 
N.  Y.  23,  31.  — Ed. 

*  Everything  is  omitted  except  that  part  of  the  opinion  relating  to  the  question  of 

trust.*— £d. 

3 
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E.  Story,  2cl,  on  his  twenty-first  birthday  in  the  sum  of  five  thousand 
dollars.  The  trial  court  found  as  a  fact  that  ^^  on  the  20th  day  of 
March,  1869,  .  .  .  William  E.  Story  agreed  to  and  with  William  E. 
Story,  2d,  that  if  he  would  refrain  from  drinking  liquor,  using  tobacco, 
swearing,  and  playing  cards  or  billiards  for  money  until  he  should  be- 
come 21  years  of  age,  then  he,  the  said  William  E.  Story,  would  at  that 
time  pay  him,  the  said  William  £.  Story,  2d,  the  sum  of  $5,000  for 
shch  refraining,  to  which  the  said  William  E.  Story,  2d,  agreed,"  and 
that  he  '^  in  all  things  fully  performed  his  part  of  said  agreement/' 

The  defendant  contends  that  the  contract  wm  wiftin|]f,  nonnidarttinn 
to  support  it,  and  therefore  inyalid.^  .  •  . 

In  further  consideration  of  the  questions  presented,  then,  it  must  be 
deemed  established  for  the  purposes  of  this  appeal,  that  on  the  31st 
day  of  January,  1875,  defendant's  testator  was  indebted  to  William  £. 
Story,  2d,  in  the  sum  of  $5,000,  and  if  this  action  were  founded  on 
that  contract  it  would  be  barred  by  the  Statute  of  Limitations  which 
has  been  pleaded,  but  on  that  date  the  nephew  wrote  to  his  uncle  as 
follows : 

^^  Dear  Uncle,  —  I  am  now  21  years  old  to-day,  and  I  am  now  my 
own  boss,  and  I  believe,  according  to  agreement,  that  there  is  due  me 
$5,000.  1  have  lived  up  to  the  contract  to  the  letter  in  every  sense  of 
the  word." 

A  few  days  later,  and  on  February  6th,  the  uncle  replied,  and,  so 
far  as  it  is  material  to  this  controversy,  the  reply  is  as  follows : 

<^Dear  Nephew,  —  Your  letter  of  the  31st  ult.  came  to  hand  all 
right,  saying  that  you  had  lived  up  to  the  promise  made  to  me  several 

years   ago.    JM-iavg^jnt j1(>iiht.  hnt.^n   hftvPj  fftr  whjph  ynn    gfiftll   havC 

$5,OOjO[^a&Xpromia£d.you.    I  had  the  money  in  the  hapk  the  day-yQii 

l  was  21  years  old  tbftt  I  intended  for  you^  and  you  shall  have  the  money 

certain,    ^ow^  Wiilia^  I  don't  intend  to  interfere  with  tEis  money  in 

any  way  until  I  think_you  are  capable  of  taking  care  of  it,  and  the 

^s^JDneTtGat  time  comes  the  Ibetter  it  wHI  pTease  me.    I  would  hate  very 

much  to  have  you  start  out  in  some  adventure  that  you  thought  all 

right  and  lose  this  money  in  one  year.  .  •  .  This  money  you  have 

earned  much  easier  than  I  did,  besides  acquiring  good  habits  at  the 

same  time,  and  you  are  quite  welcome  to  the  money.     Hope  you  will 

make  good  use  of  it.  ...  W.  E.  Stort. 

'•  P.  S.  — iX^u  can  consider  this  money  on  fcpterest." 

The  trial  court  found  as  a  fact  that  ^  said  letter  was  received  by  said 
William  E.  Story,  2d,  who  thereafter  consented  that  said  money  should 
remain  with  the  said  William  E.  Story  in  accordance  with  the  terms 
and  conditions  of  said  letter."  And  further,  ^^ That  afterwards,  on 
the  first  day  of  March,  1877,  with  the  knowledge  and  consent  of  his 
said  uncle,  he  duly  sold,  transferred,  and  assigned  all  his  right,  title, 

'  The  Court  held  the  contract  valid.  —  £o. 
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and  interest  in  and  to  said  sum  of  $5,000  to  his  wife,  Libbie  H.  Story, 
who  thereafter  duly  sold,  transferred,  and  assigned  the  same  to  the 
plaintiff  in  this  action." 

We  mast  now  consider  the  effect  of  the  letter,  and  the  nephew's 
assent  thereto.    Wprff  tht  r^latj^ns  of  the  parties  thereafter  that  of 


tui  que  trust  7    If 
Barred  Iff 


lAni: 


dehtor  yid  credi 

the  former,  then  thin  nrtiinn  is  nirt  maintain  a 
Lapse  of  time.    Tf  \]1r  Iftti  1 1 1 '      ' 

.Jieular  expressionH  are   ne^eaaary  to  create  a 

^  disposition  of  it  are  definitely  stated.     (Lewin  on  Trusts,  55.) 

A  person  in  the  legal  possession  of  money  or  property  acknowledg- 
ing a  trust  with  the  assent  of  the  cestui  que  trust^ 
time  a  trtlBtce  it  the  acKnowledgment  De  founded  i^h^^^uable 
sideration^  His  antecedent  relation  to  the  subject,  whatever  it  may 
have  been,  no  longer  controls.  (2  Story's  Kq,  §  972.)  If  before  a 
declaration  of  trust  a  party  be  a  mere  debtor,  a  subsequent  agreement 
recognizing  the  fund  as  already  in  his  hands,  and  stipulating  for  its 
investment  on  the  creditor's  account,  will  have  the  effect  to  create  a 
trust.     (Day  v.  Roth,  18  N.  Y.  448.)    . 

It  is  essential  that  the  letter  interpreted  in  the  light  of  surrounding 
mrfiiimatances  must  show  ^n  intention  on  the  part  of  the  niflfile  tn  bi>- 

come  a  trustee  before  he  will^be  hetJLtfiLhasft.'y'i^oroP  ^"^h  [  ^'^t  in  an 

^to  asc^ytain  tjhe  r*Q^fitriif!tion  which  should  be  ^ven  to  it,  we  are 

j^  ohHPfvfi  i^t^ft  yi^]^  t^ftt  the  language  of  the  promisor  is  to  bofm- 

terpreted  in  the  sen^e  in  which  he  had  reason  to  suj3pose  it^^MS^nder- 

"stood  by  the'promisee.     (White  u.  Hoyt,  73  N.  Y.  oOo^'JIw)    "At  the 

time  the  uncle  wrote  the  letter  he  was  indebted  to  his  nephew  in  the 

sum  of  $5,000,  and  payment  had  been  requested.    The  uncle,  recogniz- 

_in^  the  indebte^nfiftftT  wrnf|fi  tha  npnhp^t.Kjf  ^jfi  w/Mii/^  i^ppp  the  money 

untU  he  deemed  him  capable  of  taKrog  care  of  it. He  did  not  say^/^T 

jnll  jaj^joiTat  some  otheTStoi^  or^u§g  ^^^grnagp  i\^'^t  w^^jld  indicate 
that  the  rV>lntrniV  nf  Hphfenr-ftTifl  r>p|>Hitnr  would  coptiuue.  On  the  con- 
trary,  his  language  indicated  that  he  had^et  apart  the  money  the 
nephew  had.  ^'  earned"  for  him,  so  that  when  he  should  be  capable  of 


taking  care  of  it  he  should  receive  it  with  interest.     He  said,  *'  I  had-t^t^»^^ 
the  money  in  the  bank  the  day  you  were  21  years  old  that  I  intended  f  O'    ^ 
for  you  and  you  shall  have  t)ie  monev  certain."     That  he  had  set  apart  "^  p*  ^  ^ 
the  money  is  further  evidenced  by  the  next  sentence :  "  Now,  Willie,  i  \^  *"- 
I  don't  intend  to  interfere  with  this  money  in  any  way  until  I  think  gr ' 
you  are  capable  of  taking  care  of  it."     Certainly,  the  uncle  must  have 
intended  that  his  nephew  should  understand  that  the  promise  not  ^^  to 
interfere  with  this  money  "  referred  to  the  money  in  the  bank,  which  he 
declared  was  not  only  there  when  the  nephew  became  21  years  old,  but 
was  intended  for  him.     True,  he  did  not  use  the  word  '*  trust,"  or  state 
that  the  money  was  deposited  in  the  name  of  William  E.  Story,  2d,  or 
in  his  own  name  in  trust  for  him,  but  the  language  used  must  hav« 
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been  intended  to  assnre  the  nephew  that  his  money  had  been  set  apart 
for  Mm,  to  be  kept  without  interference  nntil  he  should  be  capable  of 
taking  care  of  it,  for  the  uncle  said  in  substance  and  in  effect :  ^^  This 
money  you  have  earned  much  easier  than  I  did  •  .  •  you  are  quite 
welcome  to.  I  had  it  in  the  bank  the  day  you  were  21  years  old  and 
don't  intend  to  interfere  with  it  in  any  way  untQ  I  think  you  are  capa- 
ble of  taking  care  of  it,  and  the  sooner  that  time  comes  the  better  it 
will  please  me."  In  this  declai*ation  there  is  not  lacking  a  single  ele- 
ment necessary  for  the  creation  of  a  valid  trust,  and  to  that  declaration 
the  nephew  assented. 

The  learned  judge  who  wrote  the  opinion  of  the  General  Term  seems 
to  have  taken  the  view  that  the  trust  was  executed  during  the  lifetime 
of  defendant's  testator  by  payment  to  the  nephew ;  but  as  it  does  not 
appear  from  the  order  that  the  Judgment  was  reversed  on  the  facts,  we 
must  assume  the  facts  to  be  as  found  by  the  trial  court,  and  those  f act^ 
support  its  judgment. 

The  order  appealed  from  should  be  reversed,  and  the  judgment  of 
the  Special  Term  affirmed,  with  costs  payable  out  of  the  estate. 

All  concur. 

Order  reversed. aTid  judgment  of  Special  Term  affirmed. 


ALLEN,  AssiGNu  of  PRIOR,  a  Bankuccpt,  v.  IMPETT  and 

Another. 

Ik  the  Common  Pleas,  April  29,  1818. 

[R^wrUd  in  8  Taunton,  268.] 

AssuMPsrr  ior  money  had  and  received.  At  the  trial,  before  Dallas, 
J.,  at  the  liOnaon  siffllfigB  &fUF  liiU  IttDt  term,  it  appeared  that  the 
defendants  w^re  trus^ypfl  ^^  ^H  mmriiirr  nrttlrmant  of  the  bankrupt, 
and  that  certain  stock  thereby  settled  was  held  by  them,  upon  trust,  to 
pay  the  dividends  to  the  bankrupt  during  his  life ;  that  he  had  been 
permitted  by  the  defendants  to  receive  these  dividends  until  the  issuing 
of  the  commission  against  him,  which  happened  in  December,  1815 ; 
that  in  August,  1816,  the  defendants  executed  a  power  of  attorney  to  a 
third  party  to  receive  the  dividends,  who  accordingly  received  two 
half-years'  dividends,  due  in  April  and  October,  1816,  and  paid  them 
over  to  the  wife  of  the  bankrupt,  and  also  received  another  half-year's 
dividend,  due  in  April,  1817,  which  he  paid  over  to  one  of  the  defend- 
ants. The  present  action  was  brought  to  recover  the  total  amount  of 
these  dividends.  Dallas,  T,,  frying  nf  f^l7»"i^n  that  the  defendants  were 
Ugble  in  equity  oslj^  and  that  the  action  was  not  maintainablej  directed 
a  nonsuit.* 

1  Soe  Holt,  N.  P.  641.— Ed. 
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Per  Curiam.^    This  action  is  brought  to  recover  the  lumonnt  of 
dividends  of  stoG|(-4i(LJEtufik 

_  P'irp^°^fl  V^^^  ^""  fiOtiff^  ^^  ^hft  hiuikraptcy^  thev  refuse  to  pay  the 
^oney  over  to  the  assignees.  There  cannot  be  any  difficulty  in  bus- 
taining  tbis  action,  the  whole  of  the  money  having  been  viitnally 
received  by  the  trustees.  Buie  absolute.* 


i 


BAETLETT  v.  MART  DIMOND,  Executrix  op  CHARLES 

PALMER  DIMOND,  Deceased. 

In  the  Exchequer,  April  17,  1845. 

[Reported  in  14  Meeson  ^  Welsby,  49.] 

The  judgment  *  of  the  court  was  now  delivered  by 
Pollock,  C.  B.    This  case  was  argued  last  term,  and  time  taken  for 
consideration,    t^^  q«o«|f^nn  \^^  whether  an  ac^ann  will  Ha  Againat  ^jyp  ^ 

monay  had   fnn^tj  r^t^yf^A  hy  hia  tfifl^^tnr 

The  testator  was  appointed  by  deed  b:y  the  pHintiif^-  ft  iporlffagor,  and 
Palmer,  the  mortgagee,  jto  receive  the  renta  of  the  i^ortgag^d  e^tat^ 
ftti^  hy  |,>ift  ^^rrnff  ftf  ^^'^  ^^^^^^  thf  f"^"^^"^  ^^Ti  aft'er  allQwin|y  for  the 
taxes  and  repairs  to  the  tenants,  to  hold  all  the  remaining  rents  in 
trust  for  the  purposes  in  the  deed  specified.  ITie  purposes  are^  first, 
to  pay  tf^^fiP  i  "^^*^ndly,  the  costs  of  collection ;  thirdly,  a  commissionT* 
rnnrihhly  p^^minma  on  a  poUcv  ol  flflgurance  ;  ana,  lastly",  folFppfrflir* 

}J^  or  towards  satisfaction^  on  the  6th  January  and  6th.Ji4y,  of 
the  accruing  interest  on  (he  principal  money  secured,  and  to  pay  the 
ultimate  surplus,  if  any,  to  the  plaintiff,  with  a  proviso,  that  if  on  those 
days,  the  6th  January  and  6th  July,  the  testator  should  have  rents  and 
profits  in  hand,  it  should  be  lawful  for  him  to  retain  the  whole  or  part, 

1  Gibbfl,  C.  J.,  was  absent 

*  In  Case  v.  Roberts,  Holt,  N.  P.  500  {semhle) ;  Hart  v.  Minor,  2  Cr.  &  M.  700; 
Roper  v.  Holland,  3  A.  &  £.  99 ;  Topham  v.  Morecraft,  8  E.  &  B.  972 ;  Howard  v. 
Biownhill,  23  L.  J.  Q.  B.  23;  Nelson  v,  Howard,  5  Md.  327 ;  Bonghton  v,  Flint,  74  N. 
Y.  476;  and  Tomer  v.  McManus,  22  New  Br.  391,  398,  it  was  held  that  the  relation  of 

tnifftflfi  snil  vtatui  x^'^  ^ni«<  between  the  defendant  anri  piiynt»ff  ^y^  Wi\n  dffrrni'ird 

as  to_the  niihjafttHiijTttrr  ol  the  action.  The  principle  upon  which  the  action  at  law 
was  maintainable  inHiSTanS'^bove  cited  was  well  expressed  bj  Wightman,  J.,  in 
Topham  v.  Morecraft,  supra :  "Jjjiifififri  tir  mc  jpTjiTTriihlr  tn  maiAtsiA-tbAlila.tJ3UtQf , 
■  ia-nogeession  of  tmaLmoney.  eQ$$r  ioto ao  account'with  his ciiiiii  fm.intBi^  wi  thero:^ 
iip^H  **^r*fiW^  *^*^  ^^  p/w»r.nyf^  Q.|^]  onVn/^M.Om?pro  that  ho  fads  a  finiil  IP  hinfl  sypti 
rittlfi  tfl  tto  flT****  T"*^**  on  him^  he  does  not  thereupon  put  an  end  to  his  ^liy^w^^'^yy 
^  being  a  tmsMiC^erely,  and  become  liable  as  a  debtor  to  aa  aetioo.  at  law  brought 
agaunstbiift  M  hit  paoonal  capacity.'^  See  also  Professor  Langdell's  paper  on  "  Bills 
for  an  Acconnt,"  2  Harv.  Law  Rev.  242,  254.  —  Ed. 

'  Only  the  opinion  of  the  Conrt  is  here  given.  —  Ed. 
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for  the  pnrpoee  of  paying  the  premiams  in  that  year  on  the  policy ;  with 
other  provisos.  The  deed  contained  a  covenant  by  the  testator  with 
Palmer  and  with  the  plaintiff,  that  the  testator,  as  long  as  he  shonld  be 
receiver,  would  use  his  endeavors  to  collect  and  receive,  and  wonld 
pay  and  cause  to  be  paid,  in  manner  and  for  the  ends,  intents,  and  pur- 
poses aforesaid,  all  the  rents  received  by  him.  The  testator  did  not 
execute  the  deed.  According  to  the  terms  of  this  indentnre^  the  de- 
fendant  was  bound,  as  Mr.  Martin  argued,  to  pay  whatever  was  the 
balance  on  each  6th  January  and  6th  July,  Grst,  in  satisfying  the  inter- 
est, andj  secondly,  to  pay  over  the  then  surplus  to  the  plaintiff ;  and  as 
the  account  stated  by  the  executor  showed  a  balance  on  some  of  those 
days,  an  action  would  have  lain,  not  of  covenant,  because  the  defendant 
did  not  execute  the  deed,  but  of  special  assumpsit  (because  he  agreed 
to  the  instrument),  on  the  special  contract  to  mske  the  payments; 
and,  as  nothing  more  was  to  be  done  but  to  pay  money,  an  action  for 
money  had  and  received  could  be  maintained. 

Whether,  if  this  had  been  the  true  construction  of  the  deed,  such  an 
action  would  have  been  supported,  is  not  now  the  question,  because  we 
are  all  clearly  of  opinion  that  the  testator  was  not  bound,  by  the  terms 
of  the  deed,  to  pay  the  surplus  existing  on  each  6th  January  and  6th 
July  to  the  plaintiff.  >Althou^h  there  is  a^contract  b£.t^^  testator  to  re-^ 
ceive  and  pay  the  moneys  according  to  the  deed,  yet  it  is  nothing  more 
in  effect  than  a  contract  to  perform  the  trusts  specified  by  the  inden- 
ture, and  dH  the  moneys  received  by  him  under  the  indenture  were  held 
in  trust.  The  testator  was  not  a  mere  receiver,  but  a  trustee,  and  the 
.^laajjarj  important  objectoTTus  trust  was  to  keep  down  the  mortgage 
^interest ;  anf  For  that*  purpose  he  ha3  sHTOfir^lion,  under  the  control  of 
a  court  oLeqliityj  to1K:15^|rtBe  Tunds  in  his  hands,  if  reasonably  neces- 
^"fary,  ancTwas  not  bound,  on  each  6th  January  and  6th  July,  to  balance 
his  accounts,  and  pay  over  on  those  days  the  then  surplus.  For  instance, 
it  might  happen  that,  on  the  6th  July,  the  trustee  might  know  that  no 
rents  would  be  forthcoming  in  time  to  pay  the  half-year's  interest  due 
in  January ;  and,  if  so,  he  might,  without  contravening  the  deed,  keep 
the  then  surplus  towards  the  subsequent  interest.  Whether  he  did  so 
properly  or  not  could  not  be  tried  by  a  court  of  law :  the  only  remedy 
would  he  in  a  court  of  equity,  which  could  make  proper  inquiries  and 
give  proper  directions.  So  lo^g^  a  trust  continuest  a  bill  in  equity  is 
^e  only  remedy.  We  think  that  the  moneys  received  were  originally 
received  in  trust,  and  that  the  trust  had  not  determined  at  the  testator^s 
death.  If  that  trust  was  ended,  and  the  testator  had  stated  an  account; 
or,  in  other  words,  had  admitted  himself  to  the  plaintiff  that  he  held 
any  sum  of  money  in  his  hands  payable  to  him  absolutely,  he  would, 
with  respect  to  that  sum,  be  a  debtor,  nol  properly  tt'lrustee,  and  then 
an  action  would  have  been  maintainable  against  him.  This  is  the  prin- 
ciple upon  which  Roper  v.  Holland,^  and  other  cases'  referred  to  in  the 

1  3  Ad  &  EU.  99;  4  Nev.  &  M.  66S. 

•  See  Remon  v.  Hayward,  2  Ad.  &  EU.  666. 
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judgment  of  this  court  in  the  case  of  Fardoe  v,  Price,i  was  decjded. 
The  case  of  Allen  v.  Impett  seems  at  least  qnestionable. 

There  is  no  evidence,  however,  of  any  sach  statement  of  account. 
If  the  account  rendered  by  the  executor  had  been  rendered  by  the  tes- 
tator, it  would  have  been  a  question  for  the  jury  whether  it  was  such  a 
statement  as  to  constitute  tlie  testator  a  debtor ;  but  being  stated  by 
the  executor  as  the  account  of  the  testator,  it  is  only  equivalent  to 
evidence  that  such  payments  as  therein  mentioned  were  made  by  and 
to  the  testator.    We  therefore  think  the  rule  must  be  discharged. 

BiUe  discharged.^ 


MOORE  V.  DARTON. 
In  Chakcery,  before  Sir  J.  L.  Knight  Bruce,  V.  C,  June  13,  1851. 

[Reported  in^De  Gex  f-  SmaU,  617.] 

Jhis  was  an  administration  suit,  which  now  came  on  to  be  heard 
upon  exceptions  to  the  report  of  the  master ;  and  the  question  was 
whether  the  delivery  of  two  documents  constituted  a  donatio  mortis 
catLsa.  The  testatrix  had  advanced  to  William  Moore,  one  of  the 
plaintiffs,  J&600,  and  had  taken  from  him  upon  that  occasion  the  two 
documents  in  question  signed  by  him,  and  which  were  as  follows : 

^«  Received  the  22d  of  October,  1843,  of  Miss  Darton,  Five  Hun- 
dred Pounds,  jn  hftftr  \pterest  at  4  per  cent  per  annum,  but  not  to  be 
withdrawn  at  less  than  six  months  notice.  "• 


*» 


**  J^500.  William  Moore. 

1  13  M.  &  W  282. 

*  DeeVB  V.  Strutt,  5  T.  R.  690  (legatee) ;  Jones  v.  Tanner,  7  B.  &  C.  542  (legatee) ; 
Edwards  v.  Bates,  7  M.  &  G.  590;  Pardoe  v.  Price,  16  M.  &  W.  451 ;  Edwards  v, 
Lowndes,  I  E.  &  B.  81 ;  Cartis  v.  Smith,  6  Blatch.  537,  544 ;  White  v.  Sheldon,  4 
Ke7.  280,  294 ;  Bishop  v.  Houghton,  1  E.  D.  Sm.  566,  571 ;  Dias  v.  Brunell,  24  Wend. 
9,  12  Accord, 

In  Edwards  v.  Lowndes,  ntpra,  Lord  Campbell  said,  p.  89 :  "  It  may  be  taken  as 
Kttled  that  where  the  parties  stand  to  each  other  in  the  relation  of  trustee  and  cestui 
yue  tnut,  and  the  trustee  Is  under  no  other  legal  liability  than  that  which  arises  from 
that  relation,  no  act(on  at  law  for  money  had  and  received  can  be  maintained  against 
'EimT,' though  he  has  money  in  his  Iiaads  which  under  the  terms  of  the  tmst  he  ought 
trpsy  over  to  the  ceshH  que  trust,  but  which  he  still  holds  in  the  character  of  trustee 
only.  It  is  unnecessary  to  refer  upon  this  proposition  to  other  authorities  than  that 
of  the  well  considered  judgment  delivered  by  Baron  Rolfe  in  Pardoe  v.  Pricey  16  M.  &  W. 
451.  If,  indeed,  the  trustee,  by  appropriating  a  sam  as  payable  to  tbe  cestui  que  trust, 
rr  otherwise,  admits  that  he  holds  it  to  be  paid  to  the  cestui  que  trust,  and  for  his  use, 
the  character  of  the  relation  between  the  parties  is  changed ;  and  the  trustee  does  not 
hold  it  as  a  trustee  properly  so  called,  but  as  a  receiver  for  the  plaintiff's  use,  who  may 
main  tarn  an  action  at  law  for  money  had  and  received,  founded  upon  the  appropriation 
to  his  use  and  the  liability  thence  arising.  There  are  many  cases  that  are  founded  upon 
this  principle,  from  Allen  v.  Impett  to  Roper  v,  Holland,  3  A.  &  E.  99;  and  these  have 
reference  to  earlier  dccbiona."  —  Ed. 
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^^Seceived  the  22d  of  October,  1843,  of  Miss  Darton,  for  the  ase 
of  Ann  Dye,  One  Handred  Pounds,  to  be  paid  to  her  at  Miss  Bar- 
ton's decease,  bat  the  interest  at  4  per  cent  to  be  paid  to  Miss 
Darton.  '  """"""^'^  ~ 

"  ^100.  William  Moobb." 

*'  (I  approve  of  the  above)     Betty  Dabton." 

The  transactions  relied  upon  as  constituting  the  donaJtio  mortis 
causa  took  place  on  June  the  28th,  1845,  between  Miss  Darton  and 
Ann  Dye,  who  was  mentioned  in  the  second  memorandum,  and  who 
was  Miss  Darton's  lady's  maid.^ 

Miss  Darton  died  ten  days  afterwards. 

The  Master  found  that  the  ^600  was  an  outstanding  debt  from  the 
plaintiff,  William  Moore,  who  now  excepted  to  that  finding. 

Mr.  Swanston  and  Mr,  Moxon  supported  the  exceptions. 

Mr,  Walker  and  Mr.  Pryor  contra. 

Mr.  MarsTidUj  for  other  parties. 

Th£  Vice  Chancellob.  The  case  as  to  the  j^lOO  is,  I  think, 
beyond  the  influence  of  the  question  whether  there  was  a  donaiio 
mortis  causa;  for,  in  my  opinion,  an  eff^^^ijffi^  trust,  waa  <^ifi(darS'^_ 
— Mdftfr  triv^s  in  favor  of  tt^fi  gfj^vQnr'mfnr^  "fhA  documcut  relating  to 
this  sum  appears  to  have  been  written  contemporaneously  with  the 
creation  of  the  debt.  It  is  thus:  [His  Honor  read  it.]  Now, 
although  this  was  not  then  signed  by  Miss  Darton,  yet  it  is  probable 
that,  as  she  so  intended  the  transaction,  and  as  she  received  the  doc- 
ument, she  would  be  deemed  to  have  assented  to  it,  even  without 
signing  it.  But  in  fact  she  afterwards  signed  it.  _JIr.  Moore  there-^ 
f^r^  hi^^f ^?  ft  tnittfifi  ftf  the  amount  for  Miss  Darton  during  her  lifeT 
and  for  Ann  Dye  after  Miss  Darton's  death.      ^         "^ 


PARLEY  u  TURNER. 
Jbr  Chancert,  before  Sir  R.  T.  Einderslet,  V.  C,  Juke  7,  1857. 

[Reported  in  2ld  Law  Journal,  Chancery,  710.] 

^  "^v  DftfifiTnher.  ^856,  Messrs.  Farley^  Turner,  and  Jones  earned  on  the 
business  of  bankers  at  Kidderminster,  and  on  the  '9th  of  that  month 
/  ^Mr.  GoQdyJn;  a  ountomor  of  .tlia  -banky  who.iiad  then  a  balance  of 

.  f         ^  £942  in  the  banlL,4iaid_in..a  Xurther  sum  of  £70.7,     At  the  same  time 
^  A    »  \  he  gave  specifijQ  direiLtipns  to  the  clerk  that  £500  of  this  money  was 

^  So  much  of  the  case  as  relates  to  the  donatio  mortis  causa  is  omitted.  Both  docu- 
ments were  given  bj  Miss  Dartou,  when  on  her  death-bt;d,  to  Ann  Dye,  to  be  deliv- 
ered at  her  death  to  William  Moore  in  forgiveness  of  the  debt.  The  gift  was  held 
efEective  as  to  the  document  for  £500.  —  £d. 


SECT.  L] 


FARLEY  V.   TURNER. 


41 


lodged  for  the  purpose  of  paying  a  bill  which  woald  become  due  at 
Messrs.  Robarts  &  Co.'s  on  the  14th  of  December.  He  also  wrote  out 
the  following  notice,  which  he  left  with  the  bank  clerk : 

(« Messrs.  Farley,  Turner,  and  Jones, 

Advise  Messrs.  Robarts,  Curtis,  &  Co.  to  pay,  as  under,  my  ac- 
ceptance, dated  October  the  11th,  at  two  months,  due  December  the 
14th,  to  J.  &  C.  Stuige. 

£500.  D.  W.  Goodwin." 


In  pursuance  of  these  instructions,  advice  was  immediately 

Wftrdftd_hy  thft  yi^((^Prj||maf.i>r  R<^nK  ^l>  Mesflrs.  Pyf^"^  *^"^  ^lirn^y  ^^Y^ 

[uce  of  Ttirinnn  hills  nnnt  trr  thrm  t-^  ^^fl-     \^ 


pay  Jt'oOO,  part  of  the 


liately  for-  "^t* 


^  "grrffgt,  to  Messrs.  j^ft&rtaA  Co.  to  meet  Mr.   ftftoH  win's  (L^ppptannft. 


This  was  done  on  the  11th  of  Ppoembor,  aad  on  the  mornipg  of  the 
12th  Messrs.  Robai'ts  &  Co.  received  information  of  the  death  of  Mr.  * 
Turner,  one  of  the  firm  of  Farley,  Turner,  and  Jones,  which  took  place 
on  the  evening  of  the  llth  after  the  bank  was  closed;  and  the  firm 
having  ceased  to  carry  on  business,  the  £500  was  not  applied  in  pay- 
ment of  the  acceptance  of  Mr.  Goodwin,  but  was  subsequently  P&lfl  "* 
j^ver  to  the  represft"tftt.iv<>ft  nf  fho  *»ft^ftt^ 

Jt  ^i]rthp'-  tipprtlfff^  thnt  thf  ^'7^7  If/^p^^^  at  the  Kidderminster  Bank 
by  Mr.  Goodwin  was  earned  to  his  general  banking  account. 

A  suit  was  instituted  for  the  administration  of  the  estate  of  Mr. 
Turner,  and  a  question  was  now  raised  upon  an  adjourned  summons 
from  chambers,  wlyether  ^he  £500  so  paid  to  Messrs.  Robarts  &  Co. 
hftlnnprpH  in  A[r,  ^nn/lwin  pr  tc%  tl^ft  pfcneral  crcditors  of  thg  bank. 
\aUy  and  Mr,  Elderion  appeared  for  Mr.  Goodwin. 

Mr.  Olasse  and  Mr.  Eddis  for  the  creditors  of  the  bank.^ 


KiNPERSLET,  V.  C,     I  think  that  the  claimant  is  entitled  to  the  £5QQ      I  ^^»jr 


specifically.  I  am  fearful  lest  1  should  be  influenced  in  my  decision 
by  this  bemg  a  h&M  ^&fl^,  smce  bard  cases  often  make  Daa  law,  but 
still  I  feel  a  strong  conviction  that  it  will  be  in  accordance  with  the 
law  to  allow  the  claim.  The  matter  stands  in  this  way.  Goodwin 
having  to  pay  a  bill  which  he  had  accepted,  payable  at  Robarts  &  Co., 
thought  fit  to  pay  into  the  hands  of  his  bankers,  Messrs.  Farley,  Tur- 
ner, and  Jones,  a  sum  of  £707  in  addition  to  the  balance  then  standing 
to  his  credit.  According  to  the  statement  in  the  case,  it  appears  that 
at  the  time  of  paying  in  the  £707  Goodwm  told  the  clerk  that  £500  of 
this  money  was  to  be  applied  for  the  specific  purpose  of  meeting  an 
acceptance,  payable  at  Robarts  &  Co.'s,  to  become  due  on  the  14th. 
Goodwin  at  the  same  time  signed  the  notice  before  stated.  Now, 
what  was  the  effect  of  this  direction  to  the  bankers?  Goodwin  in 
efl^ectsaid,  ^^  There  is  a  bill  which  I  want  paid  at  Robarts  &  Co.^ 
therefore  send  them  £500  of  this  money  and  advise  them  to  apply  it 
hi  payment  of  this  bill."    The  direction  is  accepted  by  the  bankers,  or 

^  The  argamente  of  coansel  are  omitted.  — -  Ed. 


"■'■  I  "■. 
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by  their  clerk,  which  amounts  to  the  same  thing,  and  the  clerk  did 
what  appears  to  be  usual.  There  was  no  negligence  on  his  part ;  at 
the  same  time  he  placed  the  whole  amount  of  £707  to  Mr.  Goodwin's 
general  banking  account.  He  might  certair^jy  hff^'^  "^"^i  np  n  ^^<*^^^ 
for  £500  to  Messrs.  P/^Konfc  ^  ^r.     on  a  pio^ai^  »Vio  remaining  sum  to 


Iwm  8  a( 


£5Q( 


\mi 


Tli 


)ut  he  took  the  ordinary  course  and  sent  uj 
Ittia'SL  banking  account  with  that  sum, 
and  they  informed  Sobarts  &  Co.  that  such  a  bill  would  be  preseni 
Now,  it  so  happened  that  the  Kidderminster  Bank  had  other  bills, 
more  or  less  under  similar  circumstances,  which  they  wanted  paid  at 
Robarts's  bank,  gnd  they  sent  up  a  batch  of  bills  toJttfissrs.  Overend 


/•«iir:ITftUi.\ 


directej 
JntrLBnhartn  fc  gt?  *n  hnnlr  fn».4lin  purpose 

^^"  ««!  »|int  fnr  fW  _  It  appears  to  me  that  the  course  pursued  was 
the  same  as  if,  having  no  occasion  to  pay  more  than  the  £500  bill^ 

ISlf^ 


4h 


bill.    It  is  true  that  the  money  was  not  ear-marked  as 


it  had  been  locked  up  in  a  box,  but  it  is  a  portion  of  the  £707  which 
had  been  paid  in  expressly  for  tiie  purpose  of  meeting  the  bill  for  £500. 
The  facts  of  this  case  differ,  I  think,  from  the  cases  cited.  I  admit 
that  the  money  is  not  a  particular  deposit  with  the  bankers,  but  it  is 
money  placed  in  their  hands  to  be  applied  in  a  particular  way.  What 
I  now  decide  will  not  trench  upon  the  authorities  which  decide  that 
money  paid  into  a  banker's  is  not  a  deposit  which  you  may  receive 
back  in  the  identical  notes  and  sovereigns,  but  that  it  is  a  debt.  That 
is  quite  a  different  case.  Under  the  circumstances,  I  am  of  opinion 
that  the  £500  belongs  specifically  to  Goodwin,  and  not  to  the  general 
creditors  of  Mr.  Turner.^  The  costs  will  come  out  of  the  general 
estate. 


In  re  BARNED'S  BANKING  COMPANY  CLimtied). 

MASSEY'S   CASE. 

In  Chancery,  before  Lord  Romillt,  M.  E.,  Mat  6,  1870. 

[Reported  in  39  Law  Journal,  Chancery,  635.] 

A  BILL  of  exchange  for  J&185  drawn  by  Massey  on  a  Mr.  Fox  was 
by  the  latter  accepted,  payable  at  the  office  of  Messrs.  Prescott  &  Co., 
the  correspondents  in  London  of  Barned*s  Banking  Company. 

In  pursuance  of  an  arrangement  with  Fox,  Massey,  on  the  17th  of 
April,  1865,  (being  the  day  before  the  bill  became  due,)  paid  into  the 
office  of  Barned's  Banking  Company  at  Liverpool  (with  which  neither 
Massey  nor  Fox  kept  any  account)  the  proper  amount  to  be  remitted 

^  Fisher  v.  Miller,  7  Moore,  527  ;  St.  Lonis  v.  Johnson,  5  Dill.  241 ;  Droyen*  Bank 
V.  O'Hare,  119  Bl.  646;  Union  Bank  v,  Domond,  33  BI.  Ap.  102 ;  Cnder  v.  American 
Bank,  113  N.  T.  593  Accord,  —  £i>. 
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to  Prescott  &  Co.,  in  order  to  take  up  the  bill  on  its  becoming  due. 
On  the  following  day  the  bank  stopped  payment  without  having  made 
the  remittance  to  Prescott  &  Co. ;  the  bill  was  in  consequence  dis- 
honored, and  was  subsequently  paid  by  Massey,  who  now  claimed  in 
the  winding  up  of  the  bank  to  recover  the  whole  amount  paid  to  it  for 
remittance  to  London  as  aforesaid. 

Mr,  Boxburgh  and  Mr.  Badcock^  for  Mftsaev.  relied  on  yarlev  v. 

'urner«  nnhTnittinor  fhnt  their  onaa  wnn  afrnnpror  than  that  Of   the    cF? 

Jtorwas 


here  neither  drawl 


Mr.  Kekewichj  for  the  official  liquidator  of  the 
company,  were  not  called  upon. 

The  Master  of  the  Rolls.  This  is  a  different  case  from  Farley 
V.  Turner.  There  ^he  country  bank,  after  receipt  of  the  money,  and 
instructiyna  from  (r^ofiwin  to  pay  tne  Dill  wnich  was  about  to  fall  di^e 
lit  the  office  of  their  i^naon  corresponQ^"^°i  ^p""^"  -^  ^^  .  rpjnJt^^ 

[)jlln  to  pgprg^H  ftnH  f^nrnev  for  niRPoni^^^  fi!re|^^inpr  the  latter  tO 


»/?iim^n. 


fr^  provj^f^    fham   wlfti    fnn^^    fr^    y^^^^ 

the  bill.  Robarts  &  Co.  accepted  the  money  for  the  purpose,  but 
afterwards,  having  heard  of  the  stoppage  of  the  country  bank,  held 
their  hands,  and  allowed  the  bill  to  be  dishonored.  The  question 
then  arose,  for  whom  they  held  the  money  provided  to  meet  the  bill, 
whether  for  the  general  creditors  of  the  country  bank,  or  Goodwin, 
and  it  was  held  to  be  for  the  latter.  There  the  country  bank  had 
applied  the  money,  and  the  town  agent* had  received  it  for  the  spe- 
cific purpose.  -H^^'g  ^)gfe^gAa-JiQ^appli(>a1^ion  of  the  money,  and  Mr. 
Massey  has  no  lien,  but  merely  a  right  to  prove  along  with  the  general 
creditors.^ 


1  Johnson  v.  Whitman,  10  Abb.  Pr.  n.  s.  Ill  Contra. 

A  deposit  of  money  in  a  bank,  which  agrees  in  consideration  thereof  to  meet  a  lii 
bility  from  the  depositor  to  a  third  person  is  often  regarde4  ^^.j^^gm.    But,  in  the 
aEeence*oV  eyidence  Umt  ihe^money  WS^'delivefedaa  a  special  deposit,  tne  transaction] 
does  not  create  a  trust,  but  only  an  obligation  of  the  tjanker  to  iiie  depositor  to  pay  out 
of  its  general  assets  the  claim  of  the  third  person.    The  depositor  may  sue  in  special! 
eutumpnU  for  the  breach  of  this  obligation.    Hill  v.  Smith,  12  M.  &  W.  618.    yhetherl 
the  third  person  may  sue  on  tjbyi/i  j[,:|;on^.  jariUu  upon  the  law,  in  a  giyen^  luria-l 

dMon;  ta  W  p'FOtfitaes 'to  one  person  of  performance  to  anolTier. "  Tn  ^u j^lana,  tnereJ 
"fore,  the  benefldary  has  no  ri^ht  against  th^J^^p^r.     Williams  v.  Everett',T4lEast," 

'Iry,  7Taunt.'  339 ;  Yates  v.  Bell,  3  B.Tf  Al.  643  ;  Wedlake  v.  Hurley, 
1  Cr.  6  J.  83 ;  Cobb  v.  Becke,  6  Q.  B.  930,  933,  per  Fatteson,  J. ;  Moore  v.  Buchell,  27 
L.  J.  Ex.  3 ;  Henderson  v.  Rothschild,  33  Ch.  D.  459.  See,  to  the  same  effect,  Wilson  v. 
Lizardi,  15  La.  255 ;  Ckmery  v.  Webb,  12  La.  An.  282 ;  Nicholson  v.  Crook,  56  Md.  55. 

In  the  United  States,  generally,  the  opposite  rale  prevails.    But  the  promisee  may 

feat  lh6  beueliciflFy^l  fllglll  Uy  ft  release  Vr  mQtlitoS^n  oTthp  h^nkir'n  dlltiX^LlTJ 
tune  before  the  benenciary  has  expressetrms  a8|^nt  to  the  original  obligation.  Moore 
V.  Meyer,  57  Ala.  20,  22  {semble) ;  Mayer  v.  Chattahoochee  Bank,  51  Ga.  325 ;  Brock- 
meyer  v.  Nat.  Bank,  40  Kas.  376,  744;  SiHIonton  v.  First  Bank,  24  Minn.  216;  But- 
ler V.  Duprat,  51  N.  Y.  Sup'r  Ct.  77 ;  MinsL  Bank  v.  Fourth  Bank,  46  N.  Y.  82;  First 
Bank  v.  Higbee,  109  Pa.  130.    But  see,  contra,  Re  Le  Blanc,  14  Hun,  8. 

If  there  is  a  mere  deposit  with  dire(^|JMS  to  the  banker,  bat  no  agreement  by  him 
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STEELE  V.  CLABK. 

JjT  THE  SUFREME  COUBT,   IlLIKOIS,  JdNB  TeBM,   1875* 
[Reported  in  77  lainois  ReporU,  471.] 

Mb.  Justice  Bheesb  delivered  the  opinion  of  the  Court.  This  pro- 
ceeding was  commenced  before  the  County  Court  of  Clinton  County, 
and  taken  by  appeal  to  the  Circuit  Court,  wherein  a  judgment  was 
rendered  for  the  plaintiffs  for  four  hundred  and  forty-four  dollars,  and 
costs,  from  which  judgment  this  appeal  is  prosecuted  by  the  defend- 
ants. It  is  a  case  in  which  the  administrator  of  one  Thomas  Moore, 
deceased,  presented  <\  j^l^™  fnr  ftllQWRnce  against  the  eatate  of  John 
>.Brew8ter,  deceased^  t(^f  nnp  th<^uf^^n^  Hnilar^  "^h^  county  court 
allowed  the  claim  to  the  extent  of  seven  hundred  and  seventy-seven 
dollars,  and,  on  appeal  to  .the  Circuit  Court^  the  same  was  reduce4  to 
"  the  above  sum  of  four  hundred  and  forty-four  dollars. 

A  brief  statement  of  the  facts  will  show  that  this  judgment  ought 
not  to  stand. 

It  appears  that  Thomas  Moore,  the  father  of  Thomas  Moore  in 
behalf  of  wliose  estate  this  cfaim  is  prosecute3,  diea  in  IS5S  or  1853J 
leaving  an  estate  in  land,  which  descended  to  his  son  Robert  Moore, 
this  Thomas  Moore,  and  a  y:randdaughter,  Mary  Stephens^ 
^850,  Thomas  Moore  the  vounfi^er,  then  about  twenty  years  _ 

/ieft^thrs  State  for  California,  and  hag  not^  been  heardjrgp  a\nof^  iftfifi. 
in  1853  proceedings  were  Instituted  for  a  partition  of  the  estate  of 
Thnmon  M/y^f*^^  senJor,  and  one  Alfrgd  X"^^^''  ^^  appointed  a  com- 

.  m\aa\fxnaj'  *t^  tr^Qlra  pftfi^^i^i^n  ftTlfl  P^J  ^^'^''  ^^'^  piwnopHg  f.n  fbeSC  SCVeral 

share  amoui 


ur  hun^y^d  and  forty-four  dollars^, .^ 

which  the  commissioner  received  in  money,  apd  paid  to  .John  Brewster, 
^^ceased,  theffiardian  of  Mary  Steph<>pff^  ^yar  A^ia^ft^  to JRohprt.  Moore 
hTs  snare,  apo^  without.  ftpy^g-^^^Q^V  whf^t^,yer  as  appears,  pai3"'to 
^  vgoberthis  brother  Thomas'ssTiaTN^   In  1859  or  1860.  Robert  Moore,  *^ 
in  3ebt  to  his  brother  Thomas  in  this  sum  of  four  hundred  and 
J[ortv-four  dollars,  aod^so  to  other  .parties,  agreed  to  sell  his  fatriT^ 
toBFe"wster  to  pay  his  debts,  4md   among   t.h<^iT^   thi'a  i\M.  i/^  W^^ 
gother  Thomas.     For  what  price  the  farm  was  sold  does  ijot  appear. 
Brewster  s  aclministrator  proved  one  payment  of  more  than  two  hun- 
dred dollars  to  one  Fouke,  a  creditor  of  Robert,  and  offered  to  show 
for  what  the  faim  was  sold  by  Robert  Moore  to  him.    This  evidence 
the  court  refused  to  admit.     The  defence  was  the  Statute  of  Frauds 
and  Perjuries  and  the  Statute  of  Limitations. 

to  pay  out  of  liis  general  assets  the  depipitor's  liability  to  a  third  person,  the  last 
has,  obviously,  no  right  against  the  banker.  Ex  parte  Heywood,  2  Rose,  355 ;  Grant 
V.  Austen,  3  Price,  58 ;  Seaman  «.  Whitney,  24  Wend.  260;  Lane  v,  Magdeburg  (Wia 
1891),  61  N.  W.  R.  582 i  Caisse  v.  Tharp,  5  Can.  Fr  B.  265.  —Ed. 
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To  BQstain  the  retoovery,  it  is  urged  by  appelle^that  this  was  a  trust  . 
fl?^^T  '^"'^  ^^^  rftfinvery  not  barred  by  tT^ff  StAtn^  nf  J ^m\tAi^i^n^^  ^ 
is  claimed  and  argued  by  appellee  that  Brewster,  in  his  lifetime,  bad 
become  security  for  the  pajrment  of  the  moaey  received  by  Robert 
Moore,  belonging  to  his  brother  Thomas,  wrhich  fact,  they  insist, 
gives  it  the  character  of  trust  money,  and  not  barred  by  the  Statute 
of  Limitations.  A  careful  examination  oi  the  record  betrays  the 
existence  of  no  such  fact  Neither  DougMerty,  Dill,  the  Clarks,  nor 
Mrs.  Pratt,  called  for  appellee,  state  anythmg  of  the  kind.  The  sim- 
ple fact   is,  *^''*    P>»^n»n.j    ■■    Afc«    pn-n^ncil    r.f    T>r.\^^    -M^iyiyftyfl    f^Jiyp^ 

nni1<>rt/>nk  t/>  pay  this  di>bt  Rnbftrt  then  owM  his  bmther  ThnirmB.      ^r  ^ 

erty  states  it,  Brewster  told  his  brother  he  had  bought  Robert 
Moore's  farm,  and  had  become  paymaster  to  Thomas  for  Robert 

Moore.     This  was  in  1860.    _At^^}im  timA,  tha  r<>lfttion  nf  thqjflp  nftrtiiHi 

was  that  oj 

It  has  been  settled,  by  repeated  decisions  of  this  court,  that,  in  case 
of  simple  ^^rti^aMn^  *^y^  p'^'^nn  frr  TrbtT'T  banr^^  a  pr/^miflo  \^  mi^ifi 
may  maJDlifljn  ff'^  ^^ttr^n  ]j%  h\^  nwn  nflifl^  WnVir  ^*i  ^^f^rkuah  the  consld- 
eration  does  not 

ristow  V.  Lane,*  where  the  English  and  American  authorities  are 
considered. 

In  1860,  when  this  promv^  was  m^d^  by  Brewster  to  Robert  Moore, 
admitting  it  was  made,  Thomas  Moore  Ldi  a  clear  right  of  action 
against  Brewster  to  recover  the  amount,  had  he*  chosen  to  accept 
Brewster  as  his  creditor,  and,  if  dead,  his  administrati!.'*'  had  a  right  of 
action  for  five  years  thereafter.  These  proceedings  were  Instituted 
more  than  thirteen  years  thereafter,  and  some  years  after  the  <}eath  of 
Brewster. 

Under  this  state  of  fact,  W0  are  at  a  loss  to  perceive  why  the  claim 
was  not  barred  by  the  Statute  of  Limitations.  We  fail  to  see  in  the 
transaction  any  indication  of  a  trust,  to  any  greater  extent  than  any 
ordinary  assumpsit  by  one  person,  for  a  valuable  consideration,  to  pay 
a  debt  he  owes  to  a  third  party,  instead  of  paying  to  the  party  with 
whom  he  contracted. 

A  .>/.»nf  ^f  agility  ^'"'  i"nflf1if^tiil>n  in  all  cases  of  atrint  trust,  bat 
where  a  mere  confidence  is  reposed,  or  a  credit  jgiven,  it  will  not  exer- 
cise  sucB  J^^^^ction.  As  this  Court  said,  in  Doyle  v.  Murpny,^  tne 
various  affairs  of  life,  in  almost  every  act  between  individuals  in  trade 
and  commerce,  involve  the  reposing  of  confidence  or  trust  in  each  other, 
and  yet  it  has  never  been  supposed  that,  because  such  confidence  or 
trust  in  the  integrity  of  another  has  been  extended  and  abused,  there- 
^fore  a  court  of  equity  would,  in  all  such  cases,  assume  jurisdiction. 

It  is  true,  as  there  said,  when  property  is  conveyed  or  given  by  one 
person  to  another,  to  hold  for  the  use  of  a  third  person,  such  a  trust 
would  thereby  be  created  as  would  give  equity  jurisdiction  to  compel 
the  application  to  the  purposes  of  the  trust.    But  such  is  not  this 


»  17  HI.  505. 


^  «  19  ib|  89 


*  21  ib.  194. 


*  22  ib.  502. 
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case.    Here  was  the  sali 
among  which  was  this  d< 


of  a  farm  by  the  owner,  to  pay  his  debts, 
)t  due  his  brother  Thomas,  and  which  Brew- 
ster assumed  to  pay.     It  is  an  ordinary  case  of  ()ebtor  and  creditor, 
and  the  Statute  of  Limitations  was  a  bar  to  a  recovery. 
/      This  money,  when  in  the  hands  of  Tucker,  the  comn^ jgfljppcr.  was  a 
/  trnstTuha,  irom  wbiob  ae  han  no  nyr^t,  r^f  l^ia  own  m^rA  i^fttmn^  f^ 
I ,  part^  and  place  in  fht^  hai^<^  nf  l^frert  Moore,  who  is  not  shown  to 


\    have  had  any  authority  to  receive  it.     Thgy^  p,ftn  bfi  "^ 

esmULj^f   lilOffliiftrMoore  hasfri^ht  of   action  against  Tuckei,  to 


\ri 


ecov 


'here  are  some  objections  made  on  excluding  the  testimony  of 
Steele,  one  of  the  administrators  of  Brewster,  called  by  the  defence. 
We  see  no  grounds  for  excluding  his  testimony,  he  being  called  to 
state  what  he  knew  of  the  case  before  he  became  administrator,  and 
afterwards.  At  first  blush  he  seems  to  have  been  competent,  not 
being  within  any  of  the  exceptions  of  section  2,  chapter  51,  R.  S. 
1874,  title  "  Evidence  and  Depositions." 

It  was  also  en*or  to  exclude  the  testimony  of  French,  as  offered  by 
appellant,  and  also  that  of  Parks,  as  to  the  price  to  be  paid  for  the 
farm,  and  how  it  was  paid. 

For  the  errors  above  discussed,  the  judgment  is  reversed  and  the 
cause  remanded.  ^.  -•  ^  Judgment  reversed.^ 

1  Re  Empresa  Co,,  ^ffh.  dJv.  125,  127,  129.  per  Jessel,  M.R. ;  Douglass  v.  Martin, 
103  ni.  25  (no  relj^f  j^  equity) ;  Arnwine  v.  CarroU,  4  Hal.  Ch,  620  (no  relief  in 
equity) ;  Robinjuj^  ^  Denson,  3  Head,  395.  397  {semble)  Accord. 

But  see.jjg^j,^^  Albretch  v.  Wolf,  58  111.  186  (Statute  of  Limitations  no  bar) ;  Car- 
^^  *''  ^^Zt^,  85  Mich.  483  (plaintiff  not  obliged  to  come  in  with  general  creditors  in 
*^^  ^t^kruptcy). 

e  distinction  between  a  trust  and  a  purely  personal  obligation  in  the  nature  of  a 
debt  is  illustrated  by  certain  cases  of  assignment  of  partnership  assets  to  a  partner. 
If  the  assifirnment  is  upon  trust  to  pay  ont  of  the  assets  the  firm  creditors,  they  wiU 
>^  pref^^-y^  ^  thA  sfiparatft  ^realtors  of  the  assignee  partner.  Fayne  v.  Hornby, 
25  Beav.  280,  Topliff  v  Vail,  I  Harring.  "Ch"  340 ,  "Renfrew  v.  I'earce,  68  111.  125; 
Parker  v.  Merritt,  105  111.  293 ;  Robmson  v.  Roose  (111.  1891),  28  N  E.  R.  821  ;  Tal- 
bot 0.  Pierce.  14  B.  Mon  195 ;  Harmon  v.  Clark,  13  Gray,  114 ,  Wildes  v.  Chapman, 
4  Edw.  Ch  669  ;  Deveau  v.  Fowler,  2  Paige,  400  (see  Robb  v.  Stevens,  1  Clarke,  Ch. 
195) ;  High  v  Lack,  Phill.  Eq  (N  Ca.)  175  ,  Buck  Co.  v.  Johnson,  7  Lea,  282 ,  Rogers 
V.  Nichols,  20  Tex.  719 ;  Shackelford  v.  Shackelford,  32  Grat.  481. 

If,  on  the  other  hand,  the  assignment  to  the  partner  is  absolute*  the  assignors  being 

content  to  take  the  assignee's  personal  agreement  to  pay  the  firm  liabilities,  and  if  the 

^assignment  is  not  fraudulent,  the  firm  creditors  will  have  no  greater  rights  against  the 

"^gyrr^-Q^t^Pf^t^  Br>  tiFMlS^*^'''''^'^  ^^-^  against  any  other  assets  of  the  assignee  partner     And 

TT  that  partner  becomes  insolvent,  the  firm  creditors  will  either  get  nothing  until  the 

separate  creditors  are  paid  in  full,  {Ex parte  Freeman,  Buck,  471  ;  Ex  parte  Appleby. 

2  Dea  482 .  Thomas  v  Shillibeer,  1  M.  &  W.  124;  Re  Isaacs,  3  Sawy.  35;  Robb  r 

Mudge,  14  Gray,  534 ,  Wild  v  Dean,  3  All.  579 ;  Scull  v.  Alter,  16  N.  J.  147 ;)  or,  iri 

jurisdictions  where  a  stranger  to  the  promise  may  sue  the  promisor,  they  may  share 

ratably  with  the  separate  creditors     Re  Downing,  3  N.  B.  R.  748  ;  Re  Long,  9  N  B.  R, 

227  J  lie  Rice,  9  N  B.  R,  373  i  Re  Collier,  12  N.  B.  R.  266 ;  Re  Lloyd,  22  Fed.  Rep. 

88 ;  Hoyt  v  Murphy,  18  Ala.  316 ;  Devol  v.  Mcintosh,  23  Ind    529  -,  Dunlap  v.  U» 

Neil,  35  Ind.  316 ;  Goudy  w.  Werbe,  117  Ind  154  {sembie).  —Ed. 
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MTADDEN  v.  JENKYNS. 

In  Chancert,  before  Lord  Ltndhurst^  C,  June  21,  22,  Noyem^ 

BER  4,  184! 


IReported  in  I 


In  the  month  of  yebroa 
the  defen 


13^ 


I  Thomaft  T^arra 


as  his 
recover 


In  the  month  of  December  fol- 
i;^/ij  nn/q  fKo  fl^f^^Aary^  fij^f^Q  Warrv,  having 

1Q    r^ai^/x»Ql    i./>p,.nao^fQf^»^^   ^mPg^^'    »"    <\Ction 

^"*       Kill  uroa    fi1o/1,   «»11fg^^p;    ♦^^"^ 


yuoi 


lowing,  Thoj 
shortly  af 
agamst 
the  mone 


J^nflid  in  ft  short  time.  Ifiit^ 

that,  soon  after  the  loan  had  been  made,  Thomas  Warry  sent  a  verbal 
messafje  to  Jenkyns  by  one  Bartholomew^Tcommon  frienc^  pf  fhpira^ 
desiring  him  no  lonp;er  to  cnnRtdpr  t.hft  Tnnnpy  pa  vino  \jn  ^lim^  Thomi 
_Warry,  but  to  hold  't  ^^"p^'^  ^^^ruaf  f^r  thp  plftjy^t.iff,  f^  >v»  nti 
absolute  disposal,  fjxht'^ """""  iiir  nnfj  v^^^^^gf,  "    That  Bartholomew 

mpflgaprp.  ftn^  Jpnlr^l^fl  ft^^fpted  the  txTist ;  and  that  the 

insaction  was  /*/^mnnnnir-|tftf|  fg  f3>^>-^pLi.Jn|:i'ff   hf\fh    Ky  Thftnf^oQ 


Warry,  and  with  his  knowledge,  paid  to  the  plaintiff  the  sum  of  £10 
in  part  execution  of  the  trust;  and  that  Thomas  Warry  had  never 
afterwards  demanded  payment  of  the  money,  or  any  part  of  it. 

that  it  might  be  declared  that,  unjer  those  cirrnm» 

i{){f  ^or  tue  plaiU" 


stance! 


iA  became  an 

t  be  decreed  to  pay  the  -^4i^^  rpRidnfi  thereof 

gTaT'fiiT'H^fpprj^yif;    (Tpnrfirp   -Vy-|trrY   ml^ht    be 

restrained  rroOl  fUlTh'er  proceeding  in  his  action  against  Jenkyns. 

The  case  made  by  Uie  bill  was-  verified  by  the  affidavits  of  the 
plaintiff,  Bartholomew,  and  Jenkyns,  and  upon  those  afikiavits  Vice 
Chancellor  Wigram  granted  an  injunction  to  restrain  the  prosecution 
of  the  action  until  the  hearing  of  the  cause,  the  plaintiff  submitting  to 
pay  the  £500  into  court 

The  defendant  George  Warry  now  moved,  by  way  of  appeal,  be- 
fore the  Lord  Chancellor,  that  the  Vice  Chancellor's  order  might  be 
discharged. 

Mr,  Wakefield  and  Mr.  Kenyan^  in  support  of  the  appeal  motion. 

Mr,  Sharpe  and  Mr.  O.  Russelly  contra.^ 

The  Lord  Chancellor.     This  was  an  appeal  from  a  judgment  of 

ICellor    Wigram.^    1]p^"    ^    TYiAfinn    fpr    on    inJnnplJQj^    If^    ofny 

^edings  at  law,  rne  facts  stated  in  support  of  the  motion  were 
shorUy  ihese.  IM  leslUl6r,Thomas  Warry,  had  lent  a  sum  of "^oOO 
to  the  defendant  Jenkyns,  to  be    returned  within  a  short  period. 

1  The  argnmoDts  of  connsel  are  omitted  — Ed. 
s  Reported  in  1  Hare,  458.  —  £o. 
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Some  time  afterwards  Warry  sent  a  verbal  direction  to  Jenkyna  to 
hold  the  ^500  in  trust  for  Mrs.  MTadden.  This  he  assented  to,  and, 
upon  her  application,  paid  her  a  small  sum,  £10,  in  respect  of  this 
trust.  The  main  question  was,  whether,  assuming  the  facts  to  be  as 
stated,  this  transaction  was  binding  upon  the  estate  of  Thomas  Warry. 
The  executor  had  brought  an  action  to  recover  the  ^500  so  lent  to 
Jenkyns.  ^t  is  obvious  that  th^  rights  oL 

^j^ference  to  this  claim,  be  finRl^yfiftttl<>^  in 

Jarust  werp  r^^'f^BT^l^J^lnfl'^F  «*"  inii^pp»;^>»  ^,.^u*^  »^  k^  ^^..^^^ 

Some  points  were  disposed  of  by  the  Vice  Chancellor  in  this  case, 
which  are  indeed  free  from  doubt,  and  appear  not  to  have  been  con- 
tested in  this  Court,  vj^^J^hat  a  declaration  bv  narg]  j^  ^^jm^i^^4^  f^ 
create  a  tmat  of  pfifftntTai  pri^f|,y  ;  AnH  llntT.  ^t'  thp.  tftstaton  Thomas 


Warrv.  had,  in  hia  lifAtimp.  ^^p^^|-^|^  j^imo^if  «  fw>»afnn  pf  fKo  Aa^y.^  fpy. 
tl^fiA  TTtBlftfitf   ihgf.  liTftnnit.v  would  nerfftfit  the  gift  to  the  plaintiff  as 


subject  are  undoubtedly  refined,  but  it  does  not  appear  to  me  that 
there  is  any  substantial  difference  between  such  a  case  and  the  pres- 
ent. The  testator,  in  directing  Jenkyns  to  hold  the  money  in  trust 
for  the  plaintiff,  which  was  assented  to  and  acted  upon  by  Jenkyns, 
jmpyoaaoH  T  ^j;\\p^ ^  o-  timfl|,  uDon  the  ^inn'^T  ^^'^^  T"°°  complcte  aud 
irrevocable.  >^was  equivalent  to  a  declaratipfi  by  the  testator  tnai 
the  debt  wa§  V  »^»^°^  f^  *^^  pio;»f;^  i 

The  transaction  bears  no  resemblance  to  an  undertaking  or  agree- 
ment to  assign,  jt  was  in  terms  a  trusty  and  the  aid  of  the  court  was 
not  necessary  to  complete  it.  Such  being  the  strong  inclination  o' 
my  opinion,  and  con:espoxi3rng,  as  it  appears  to  doTwith  tUftt  6f  tile' 
learned  judge  in  the  court  below,  and  with  the  decision  of  the  Master 
of  the  Rolls  in  the  case  to  which  he  refers,'  I  cannot  do  othennse  . 

^  Lord  Lyndhnrat  is  not  alone,  among  eTOfpfly^t  j^j^j^gpa^  m  failing  to  discriminate 
^ntlffiaTi  n  imit  ■■!!  n  fliilif  T  mil  rinniniitli^ in  Bnrrowes  v.  Gore, 6  H. L.  C.  907, 947, 
thought  an  agreement  to  giro  a  sum  of  money  as  a  marriage  portion  made  the 
obligor  a  trustee,  "  because,  if  a  person  agrees  to  give  a  sum  of  money  as*  an  induce- 
ment to  another  to  marry  his  daughter,  and  that  marriage  takes  place,  in  that  case 
the  parent  who  so  agrees  to  give  the  money  is  considered  as  holding  the  money  upon 
trust/'  Lord  Chelmsford  seems,  p.  942,  to  hare  entertained  the  same  view.  But 
this  opinion  was  conclusively  answered  by  two  of  their  associates.  Lord  St.  Leonards 
said,  p.  951 :  *\  It  is  rather  difficplt  ta  tta^  h"^  h^  If  *^.  h®  trustee  of  his  own  J2XQ{M9I^' 
l^^^^^gSS6^^Ml,4^Y&  hl&  own  estate,  or  any  tengibie  thing  that  was  actually 
G^^^^BLI^S^^I  course  he  would  have  become  a  trustee^  because  he  would  have 
agreea.tft^ye  and  settle  .that  identical  property ;  but  if  iie  agrees  to  pay  a  sum  of 
money  oi^^  .his  ova  assets,  I  do  not  see  how  that  can  constitute  him  a  trustee  to 
bind  him  in  all  respects  in  that  jrelation.''  Lord  Wensleydale,  p.  968,  is  even  more 
expHctt:  "The  obligor  held  nothing  in  trust.  He  is,  as  he  would  be  in  the  other 
supposed  cases,  a  debtor  merely.  It  seems  to  me,  with  great  respect  to  my  noble 
and  learned  friend,  somewhat  overstrained  to  say  that  the  appellant  can  be  treated, 
by  virtue  of  the  recital  of  the  settlement,  as  if  he  had  already  paid  himself  the  whole 
£2,000  in  cash,  and  had  it  in  his  hands."  See  to  the  same  effect  Morgan  v.  Lariviere^ 
L.  R.  7  H.  L.  423 ;  Rice  v.  U.  S.,  21  Ct.  CL  413.  —  £d. 

*  Wheatley  v.  Purr,  1  Keen,  551.— Ed. 
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upon  this  moticm,  nnd  in  thto  stage  of  the  cause,  than  lefose  the 
application. 

I  must  not,  however,  be  understood  as  pronouncing  any  conclusive 
opinion  upon  the  facts  of  the  case.  The  witness  Bartholomew,  a 
professional  gentleman,  I  believe,  swears  distinctly  and  in  positive 
terms  as  to  the  direction  given  by  the  testator ;  but  there  are  some 
improbabilities  in  the  case,  and  it  is  difficult  to  say,  as  the  Vice  Chan- 
cellor Justly  observes,  what  may  be  the  result  at  the  hearing  of  the 
cause.  As  the  appeal  appears  to  have  been  encouraged,  if  not  sug- 
gested, by  the  Vice  Chancellor,  the  motion  must  be  refused  without 
costs.^ 


In  bb  CAPLEN'S  ESTATE,    BULBECK  v.  SILVESTER. 

Ih  teub  Chanosbt  Division,  befobe  Sm  Geobge  Jessel,  M.  R., 

Jakuabt  29,  1876. 

{Bspoirted  in  46  Law  Jourtud  SeporU,  280.] 

^Tmis  tfifltatrix.  Ann  rrnrlflfii  ^"  -^""''i  ^^^'^i  ^^"*  ^^^  ""^  ^^  ^^  ^ 
her  niece's  husband,  Morris  Stening.  on  the  securitv  of  his  promissory 

nftt^  fnr  A^OO  rt^H  intprpat..  nayRhlft  nn  dpmttn^.      Rht^  rP.nftlvpd  the  in- 
terest during  the  rest  of  her  life,  and  made  no  demand,  for  payment  of 
the  note.    Ann  Capl^ft  died  on  the^dOthof  JIag».187fii  and  after  hsJL.. 
JSftththe^n^.  ^^  uxica9celled  among  her  papers,  by..her.£secu::^ 

tors,  Greoi^e  Silvester  and  John  Walls,  who  demanded  payment.     It 
was  then  alleged,  on  the  part  of  Gainor  Bulbeck,  Ann  Caplen's  sister, 
that  about  September,  1872.  Ann  Caplen  told, Morris  Stening.  ahfi. , 
^nted  him  to  hold  the  £800  for  thd  benefit  of  Gainor  Bulbeck. and. .. 
her  daughters, ISri'.ISlening,  Mrs.  Edwards,  and  Mrs.  Harvey;  and 

1  In  Rjcroft  v,  ChrUtj,  3  BeaT.  238;  Meert  v,  Moewaid,  I  Moo.  &  P.  8;  Roberts 
p.  Roberts,  13  Jnr.  m.  b.  971  (reTersing  s.  o.  11  Jar.  k.  s.  992) ;  Parker  v.  Stones,  38 
L.  J.  Ch.  46 ;  Minchin  v.  Merrill,  2  Edw.  333,  339  {aemUe) ;  Eaton  v,  Cooke,  25  N.  J. 
Eq-  55;   Hurlbat  v.  Hnrlbnt,  49  Hon,  189.  —  Ihere  was^  as  in  the  principal  ca§e^^ 
BftTIlP"?  a^^  ^^0  beneflciajy  was  snccessfnl.    See  also  Uwiogs  v.  Owings,  i  Har.*^"* 
ft  G.  484.  **       '  '^ 

In  Vandenbeig  v.  Palmer,  4  K.  &  J.  204,  Wood,  V.  C,  fonnd  sufficient  evidence  of 
intention  on  the  part  of  the  creditor  to  make  AtfiueZ/tmstee.  In  Paterson  i;.  Murphy, 
1 1  Hare,  88,  a  mortgagee  by  a  certain  writiog  directed  his  mortgagor  to  Invest  £200, 
part  of  the  mortgage  debt,  when  it  became  due,  in  consols,  and  after  the  decease  of 
the  mortgagee  to  transfer  the  consols  and  pay  the  diridends  to  certain  persons  named. 
Before  any  investment  was  made,  the  mortgagee  countermanded  the  instructions,  but 
it  was  decided  by  the  same  judge  that  the  first  writing  created  an  irrevocable  trust  in 
favor  of  the  persons  therein  named.  This  case,  like  the  overruled  statements  in 
Richardson  u.  Richardson,  infra,  illustrates  the  extreme  length  to  which  this  learned 
Vice  Chancellor  was  ready  to  go  in  treating  improper  gifts  as  trusts.  See,  f  urther^ 
Lambe  v.  Orton,  1  Dr.  &  Sm.  125 ;  Maguire  v,  Dodd,  9  Ir.  Ch.  452.  ^  Ed. 
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directed  him  after  her  own  death  to  pay  the  interest  to  Gainor  Balbeck 
daring  her  life,  and  to  divide  the  principal  sum  among  her  said  daugh- 
ters after  her  decease. 

The  case  was  verified  by  the  affidavit  of  Morris  Stening,  and  Gainor 
Balbeck  and  her  daughters  deposed  that  Ann  Caplen  had  in  similar 
terms  communicated 'to  them  her  intention  with  regard  to  the  £300. 

The  question  whether  this  direction  created  a  trust  of  the  £300  was, 
by  arrangement,  raised  on  a  summons  in  a  suit  for  the  administration 
of  Ann  Caplen's  estate,  which  summons  was  now  adjourned  into 
court. 

Mr,  Colt^  for  Gainor  Bulbeck.  A  parol  declaration  is  enough  to 
create  a  trust  of  personal  property.  The  direction  to  hold  the  £300 
for  Mrs.  Bulbeck  and  her  children  was  equivalent  to  a  declaration  by 
the  testatrix  that  the  debt  was  to  be  held  on  trust  for  them.  MTadden 
V,  Jenkyns. 

[Thb  Master  of  the  Rolls.  The  difficulty  you  have  to  contend 
with  is,  that  the  note  was  payable  on  demand.  As  payment  was  not 
demanded,  there  was  no  debt] 

The  direction  was  equivalent  to  a  demand.  Instead  of  saying,  ^^  Pay 
me,''  the  testatrix  said,  ^^  Pay  my  sister  and  her  daughters  after  my 
death  " ;  and  the  debtor  assented.  Even  admitting  that,  strictly  speak- 
uig)  you  cannot  create  a  trust  unless  you  confer  a  legal  title  on  the 
trustee.  Richards  v,  Delbridge.  Here  a  legal  title  was,  in  fact,  con- 
ferred. The  obligation  on  a  promissory  note  payable  on  demand  may 
be  discharged  by  parol.  Foster  t;.  Dawber.^  What  took  place  was 
equivalent  to  a  release  of  the  debt,  in  consideration  of  the  debtor 
agreeing  to  apply  the  money  as  directed.  The  testatrix  did  not  intend 
to  release  the  debtor,  except  upon  terms  of  payment  to  these  persons. 
The  money  was  at  home  in  the  debtor's  hands,  and  there  was  no  need 
or  indeed  power  to  give  him  a  right  to  sue.  The  testatrix,  therefore, 
did'  all  in  her  power,  save  the  formality  of  giving  up  the  security,  to 
create  a  trust,  and  I  submit  that  a  trust  was  well  created. 

Mr.  B.  B,  Swauy  for  the  executors,  was  not  called  on. 

The  Master  of  the  Rolls.  The  evidence  does  not  satisfy  me  that 
Mrs.  Caplen  intended  to  create  an  irrevocable  trust.  Whether  she  did 
or  not,  it  is  clear  that  at  law  she  remained  owner  of  the  note,  and  did 
not  therefore  create  a  complete  trust.  The  question  that  I  have  to 
decide  is,  whether  the  direction  to  Mr.  Stening  was  enough  to  make 
him  a  trustee.  Mr.  Colt  argued  that  it  was,  for  he  said  the  direction 
impressed  a  trust  on  the  money,  and  a  declaration  of  trust  by  the  legal 
owner  was  not  wanted.  I  think,  however,  that  a  mere  agreement  on 
the  part  of  the  debtor  to  apply  the  money  according  to  the  .direction  of 
the  creditor  will  not  do.  There  is  no  magic  in  words,  and,  as  I  ex- 
plained in  Richards  v.  Delbridge,  a  man  may  make  himself  a  trustee 
without  declaring  that  he  Lb  a  trustee  in  so  many  words ;  but  he  must 

1  6  Ex.  839. 
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do  something  or  other  that  is  equiyalent  to  declaring  that  he  is  a  trustee. 
In  M'Fadden  v.  Jenkyns,  Lord  Cottenham  certainly  said :  '^  The  testa- 
tor, in  directing  Jenkyns  to  hold  the  money  in  trust  for  the  plaintiff, 
which  was  assented  to  and  acted  upon  by  Jenkyns,  impressed,  I  think, 
a  trust  upon  the  money  which  was  complete  and  irrevocable.'^  But  I 
do  not  think  that  applicable  to  the  present  case,  where  there  is  nothing 
to  show  that  the  owner  of  the  note  intended  to  part  with  her  legal  title 
to  the  money. 

I  think,  therefore,  that  the  executors  are  entitled  to  require  payment 
of  the  note.^ 

1  Chandler  r.  Chandler,  62  Ga.  618;  Eyans's  Estate,  6  Pa.  Co.  487  Accwd,  See 
alao  Kelly  v.  Roberts,  40  N.  Y.  432 ;  Eairchild  v.  Feltman,  82  Hnn,  898.  Gaskell  v, 
Gaskell,  2  Y.  &  J.  502,  is  hardly  to  be  supported,  as  the  facts  seem  to  show  a  complete 
novation.  The  case  is  criticised  adyersely  in  Yandenberg  v.  Palmer,  4  K.  &  J,  20^ 
214-21  S.—Ea 


52  ▲8HLE7  t^.  DXMTON.  [CHAP.  L 


SECTION  n. 
A  Truit  dUUnguUhed  from  a  Bailment 

ANONYMOUS. 
Ih  the  Comhon  Plsas,  Easteb  Term,  1839. 

[lUporUd  in  Ymxr  Book  12  ^  18  Edward  TIL,  244.] 

Detinue  of  chattels  to  the  valne  of  £100  i^ainst  an  Abbot  by  a 
'  man  and  his  wife,  on  a  bailment,  made  by  the  father  of  the  wife  when 
she  was  under  i^e,  of  chattels  to  be  delivered  to  his  daughter,  when 
she  was  of  full  age,  at  her  will ;  and  they  counted  that  he  deliyered 
pots,  linen,  cloths,  and  £20  in  a  bag  sealed  up.  See,  —  Pole.  He 
demands  money,  which  naturally  sounds  in  an  action  of  Debt  or 
Account ;  judgment  of  the  count.  —  Stouford.  We  did  not  count  of 
a  loan  which  sounds  in  Debt,  nor  of  a  receipt  of  money  for  profit^ 
which  would  giye  an  action  of  Account,  but  of  money  delivered  in 
keeping  under  seal,  etc.,  which  could  not  be  changed;  and  if  your 
house  were  bumt^  that  would  be  an  answer.  —  Schabdelowe. 


ASHLEY'S   ADMINISTRATORS  and  Heies  v.  DENTON. 
In  the  Cottbt  of  Appeals,  Eentuckt,  April  18,  1822. 

[lUported  in  1  LittdL,  86.] 

Per  Curiam.  Thomas  Denton  and  wife  exhibited  this  bQl  in  chan- 
cery against  the  administrators  of  Thomas  Ashley,  deceased,  char- 
ging that  said  decedent  was  the  son  of  the  female  complainant  by  a 
former  husband;  that  during  her  widowhood  she  became  possessed 
of  sundry  slaves^  which  passed  to  her  from  the  estate  of  a  deceased 

1  A  bailment  of  goods  by  A  to  B,  to  deliver  to  C,  or  for  the  use  of  C,  gave  C,  as 
in  the  principal  case,  the  right  to  maintain  detinae  against  B.  Y.  B.  S4  Ed.  I.  239 
{9emti€)\  Y.  B.  39  Ed.  III.  17  A ;  Y.  B.  3  Hen.  VI.  43-20;  Y.  B.  9  Hen,  VI.  38-13; 
Y.  B.  9  Hen.  VI.  60,  A-8 ;  Y.  B.  18  Hen.  VI.  9,  A-7;  Y.  B.  19  Hen.  VI.  41-84 ; 
Y.  B.  21  Hen.  VL  29-13 ;  Y.  B.  89  Hen.  VI.  44-7 ;  Y.  B.  5  Ed.  IV.  85 ;  Y.  B.  9  Ed. 
IV.  52-15 ;  Y.  B.  21  Ed.  IV.  55-27 ;  Brand  r.  Lifley,  Yelv.  164 ;  Evans  v.  Marlett, 
1  Ld.  Ray.  271 ;  Atkin  v.  Barwick,  1  Stra.  165;  Hill  v.  Secretan,  1  B.  &  P.  315; 
Haille  i;.  Smith,  1  B.  ft  P.  563 ;  Berly  v.  Taylor,  5  Hill,  577 ;  Sturtevant  ».  Orser, 
24  N.  Y.  538;  Edwards  v,  Campbell,  23  Barb.  423;  Brown  v,  O'Brien,  I  Rich.  268; 
Magdeburg  v.  Uihlein,  53  Wis.  165  Accord, —  'Ki^, 
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relative  in  North  Carolina,  where  she  resided,  and  that  she  removed 
with  them  to  Kentucky,  in  some  of  the  upper  counties ;  that  she  in- 
trusted the  negroes  aforesaid  with  her  said  son,  for  the  purpose  of  his 
going  in  search  of  a  suitable  residence  for  her,  and  there  making 
preparations  for  her  family,  and  then  he  was  to  return  and  move  her  to 
it ;  that  the  son  took  possession  of  the  slaves,  for  the  purposes  afore- 
said, and,  to  her  astonishment^  did  not  return,  nor  was  he  heard  of  for 
several  years,  and  was  then  discovered,  by  a  person  employed  for  the 
purpose  of  searching  for  him,  to  be  living,  with  the  slaves  aforesaid, 
in  the  State  of  Tennessee.  Some,  time  after  his  discovery,  he  removed 
to  the  new  county  of  Butler  in  this  State,  where  he  resided  until  his 
death,  in  1817.  That,  after  his  return  to  Kentucky,  he  refused  to  sur- 
render them,  when  demanded ;  that  they  were  increased,  and  are  in 
the  possession  of  said  administrators  and  heirs.  They  allege  that  they 
are  fully  able  to  substantiate  said  facts  by  proof,  and  pray  that  the 
restoration  of  the  slaves  may  be  decreed,  with  payment  of  the  hire. 

The  defendants,  in  their  answer,  insisted  that  there  was  no  equity  in 
the  bill,  and  that  the  remedy  was  at  law.  The  court  below  decreed 
the  slaves  to  be  restored,  and  the  hire  to  be  paid.  From  this  decree 
the  administrators  and  heirs  of  Ashley  appealed.^ 

It  is  now  contended  that  the  Chancellor  had  no  jurisdiction  of  the 
case,  and  that  the  remedy  of  the  appellee  is  properly  at  law.  On  the 
other  side,  it  is  insisted  that  the  claim  of  the  appellants  is  founded  on 
a  trust,  and  that  the  son  took  and  held  the  slaves  for  the  use  of  his 
mother,  and  therefore  the  Chancellor  properly  entertained  jurisdiction 
of  the  case. 

It  is  true  that  uses  and  trusts  are  a  favored  part  of  the  jurisdiction 
of  the  Chancellor,  and  frequently  he  will,  on  that  ground,  decide  in 
cases  where  the  law  may  be  adequate  to  give  relief.  But,  notwith- 
standing this  acknowledged  authority,  it  cannot  be  extended  to  every 
case  where  one  party  has  trusted  another,  ot,  in  other  words,  placed  a 
confidence  which  has  been  abused.  If  so,  every  case  of  bailment, 
and  every  instance  of  placing  chattels  by  loans  or  hire,  would  be 
swallowed  up  by  courts  of  equity.  Nay,  every  case  where  credit  was 
given  for  debt  or  duty  would  soon  be  drawn  into  the  same  vortex. 
It  ought,  then,  to  be  confined  to  cases  of  controlling  legal  rights, 
vested  and  remaining  in  trustees,  created  as  such  in  some  proper 
mode,  and  not  be  extended  to  all  cases  of  abused  confidence.  If  the 
case,  therefore,  of  the  appellee  is  to  be  tested  by  the  original  bill 
alone,  we  have  no  doubt  it  makes  out  no  cuse  for  the  interposition  of 
the  Chancellor ;  that  placing  the  slaves  in  the  possession  of  her  son, 
for  the  purpose  of  preparing  and  improving  her  a  home,  and  his  right 
then  to  cease,  was  not  such  a  trust  as  would  sustain  the  bill,  and  that 
she  had  a  plain  and  adequate  remedy  at  law.^ 

^  Only  80  mnch  of  the  case  is  given  as  relates  to  the  point  of  jarisdiction.  —  Ed. 
'  By  the  old  Teatonic  law  a  bailor's  remedy  did  not  extend  beyond  the  bailee.    If 
the  bailee  bailed  or  sold  the  goods,  or  lost  them  against  his  will,  the  sab-bailee,  the 
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purchaser,  and  eyen  the  thief,  were  aeciire  from  any  attack  hj  the  original  bailor. 
This  doctrine  persisted  for  centoriee  in  Germanj  and  France.  Hensler,  Die  Gewere, 
487 ;  Carlin,  Kiemand  kann  anf  einen  Anderen  mehr  Becht  iibertragen  als  er  selbet 
hat,  42,  48 ;  Jobb^-Dnval,  La  Revendication  dee  Menbles,  80,  165.  In  England  the 
ancient  tradition  was  maintained  in  the  fourteenth  centory.  Y.  B.  24  Ed^  IlL  41« 
A-22.  Thorpe  (a  judge  three  years  later) :  "  I  cannot  recoTor  against  any  one 
except  him  to  whom  the  charter  was  bailed";  Y.  B.  43  Ed.  III.  29-11.  BiUenap 
(afterwards  C.  J.) :  "  In  the  lifetime  of  the  bailee  Detinue  is  not  given  against  any 
one  except  the  bailee,  for  he  is  chargeable  for  life."    See  also  3  Harr.  L.  Ber.  33. 

It  is  hardly  necessary  to  add  that  the  conception  of  a  genuine  right  in  rem  has  long 
been  familiar,  and  that  a  bailor  may  now  hare  Detinue  or  Troyer  acainst  any  subse- 
quent possessor  as  well  as  against  the  bailee.  McCombie  r.  Davis,  6  East,  538 ;  Baehr 
V.  Chirk  (Iowa,  1891),  49  N.  W.  B.  840;  Galvin  v.  Bacon,  11  Me.  28;  Stanley  v.  Qaj- 
lord,  1  Gush.  536 ;  Saltus  v.  Everett,  20  Wend.  267 ;  Wooster  v.  Sherwood,  25  N.  Y. 
278;  Howland  v.  Woodruff,  60  N.  Y.  73,  79;  Edwards  v,  Dooley,  120  N.  Y.  540; 
Church  V.  Melville,  17  Oreg.  413.— Eo. 
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SECTION  m. 
A  Tru%t  di%tinguUhed  from  an  Equitable  Charge, 

HODGE  V.  CHURCHWARD. 

]bf  Chancebt,  before  Sib  Launcelot  Shadwell,  V.  C,  December 

11,  1847. 

[BepcrUd  in  10  Simon,  71.] 

John  Churchward,  by  his  will,  dated  the  10th  of  December,  1808, 
devised  certain  freehold  and  copyhold  tenements  to  his  son  Matthew 
for  life,  without  impeachment  of  waste :  ''  Q>fter  his  decease  to  the 
.first,  second,  third,  and  foorth  sons,  and  so  on,  TawTuTIy  begotten, 
paying  to  my  wife,  Grace  Chnrnhward,  his  mother^  £16  a  year  of  law- 
ful money  of  Great  Britain,  quarterly,  for  life ;  also  to  my  daughter^ 
^ary  Cfaorcfawgrd,  illQ  ^  ypur  nf  lAwfgl  mnp^y  q[  iJreat  Britain, 
quarterly,  for  life." 

The  testator  died  in  February,  1809,  and  thereupon  the  son  en- 
tered into  and  had  continued  ever  since  in  possession  of  the  tene- 
ments. He  paid  his  mother  her  annuity  of  £16  a  year  until  her 
rlPftf^hjjnrj'lift  paid  his  jlstcr  her  a^^flujlty  gj^lO  a  year  for  some 
,  yftf^"*  ftfiiAr  fha  ».i>flf<|,f^r>^ri^Qfh  2  J^nf. JiqH  Qot  made  any  payment  in 
^jrespect  of  it  since^l817.  ^The  bill  was  filed^n  "August,  ^4^;T)y  the 
sisl^i*  HuU  her"  husband,  claiming  to  be  paid  the  arrears  of  her 
annuity. 

Matthew  Churchward  insisted,  by  his  answer,  that  the  claim  was 
barred  by  the  Statute  of  Limitations,  8  &  4  Will.  IV.  chap.  27^* 

^  §  24.  "  No  penon  claiming  any  land  or  rent  in  equity  shall  bring  any  suit  to 
recoTer  the  same  but  within  the  period  during  which  ...  he  might  have  made  an 
entry  or  distress  or  brought  an  action  to  recover  the  same  respectively  if  he  had  been 
entitled  at  law  to  such  an  interest,  or  right  in  or  to  the  same  as  he  shaU  claim  therein 
in  equity." 

§  25.  "Provided  .  .  .  that  when  any  land  or  rent  shall  be  vested  in  a  trustee 
npon  any  express  trost,  the  right  of  the  cestui  qtie  trust  ...  to  bring  a  suit  against 
the  trustee  .  .  .  shall  be  deemed  to  have  first  accrued  ...  at  and  not  before  the 
time  at  which  such  Jand  or  rent  shall  have  been  conveyed  to  a  purchaser  for  valuable 
consideration,"  &c 

Prior  to  this  statute  there  was  no  statutory  bar  to  the  right  to  enforce  an  equitable 

charge  upon  land  in  the  nature  of  an  annuity.    Collins  v.  Groodall,  2  Vem.  235 ;  Aston 

jl  V.  Aston,  1  Yes.  263 ;  Pomfret  v,  Windsor,  2  Ves.  483 ;  Stackhouse  v.  Bamston,  10 

Yes.  453.    Nor  did  this  statute  apply  to  such  charges  upon  personalty.    Roch  v.  Callen, 

6  Hare,  531 ;  Be  Ashwell's  Will,  Johns.  112. 

J[lLtbs.  abs^ace-^  htrnH  statntco  a  charge  like  that  in  the  principal  case  is  enforce- 

''<  able  in  thJi'country  indefinitely.    Perkins  v.  Cartmell,  2  Bel.  Ch.  102 ;  Pettingill  v. 
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Mr.  Shebbeare^  for  the  plaintiff,  argued  that  the  word  'Spaying'' 
made  the  obligation  to  pay  the  annuity  a  personal  trust;  inasmuch  as 
that  word  referred  to  the  person  who  was  to  make  the  payment,  and 
not  to  the  property  out  of  which  it  was  to  be  made ;  and  consequently 
that  the  plaintiff's  claim  was  saved  by  the  25th  section  of  the  act. 
Ward  V.  Arch ;  ^  Young  v.  Lord  Waterpark.* 

Mr.  Malins  and  Mr.  WhUbread^  for  the  defendant,  said  that  the 
word  '^  paying  *'  made  the  annuity  a  rent  charge ;  and  therefore  the 
case  was  within  the  second  and  third  sections  of  tho^act 

The  Vicb  Chancellor.  The  word  '<  paying"  creates,  not  a  trust, 
but  a  charge  or  condition ;  and  therefore  the  plaintiff's  claim  is  barred 
by  the  statute.  Bill  dismiased  toith  costs. 


JACQUET  V.  JACQUET. 
In  Chancebt,  befobe  Sm  John  Romillt,  M.  B.^  Junr  12, 15,  1859. 

[RepoHed  in  27  Beavan,  882.] 

The  testator  was  resident  in  Jamaica.    He  had  two  plantations, 

called  ''Content"  and  ''Epsom."    By  his  will,  dated  in  183^,  the 

testator  requested  his  executors  ta^^£a.y.  and  dischai^e  his  funeral 

expenses  and  all  }tte^  and  YegnA  ^mands  4hat  might  be  against  him," 

"  with  the  payment  of.3ihich(he  said)  I  do  QfiMye  gjid  make  liable^l 

my^-pia^ertj  in  Jamaica  boiET r"ear"aDTpersonal,"  &c.     ^It  is  my 

desire,  and  I  do  hereby  direct,  That  my  executors  hereinafter  named, 

or  such  of  them  as  shall  qualify  under  this  my  will,  ila-diapo9Q  of  the 

Xcefihfild^  Content  plantation,  with  the  buildings  thereon,"  &c*,  "  the 

moneys  anslngfrom  the  sale  thereof  to  be  applied  to  the  liquidation  of 

my  debtSj  f^ud  the-OTerplof»(if  ^ny)  to  fall  into  tiie  residue  of  my 

« 
PettingQi,  60  Me.  411 ;  Crawford  v.  SeverBon,  5  GiU,  443;  Greenwood  v.  Greenwood, 
6  Md.  334 ;  Kane  v.  Bloodgood,  7  Johns.  Ch.  90, 1 16.  In  MiUington  v.  Hill,  47  Ark. 
301,  Loder  v.  Hatfield,  71  N.  Y.  92,  u\d^  Yearly  v.  Long.  40  Oh.  St.  ^22.  a  deyiae  of 
land  charged  with  an  annuity  was  bo  worded  as  to  impose  a  personal  liability  upon 
the  devisee  in  the  nature  of  a  debt  It  was  held  that,  as  soon  as  the  statute  barred 
the  personal  claim,  the  right  to  enforce  the  equitable  charge  was  also  barred. 

.  If  the  doTisee  was  in  fact  a  trustee,  i.  e.  if  the  land  was  deviaed  to  him  upon  trost 
to  ^gc.  the  annuity,  the  case  was  not  within  {  24  of  the  statute  of  3  &  4  WiU.  IV. 
c.  27.  Ward  v.  Arch,12  Sim.  472;  Young  v.  Waterpark,  13  Sim.  204,  15  L.  J.  Ch.  63 ; 
Cox  V.  Dolman,  2  D.  M.  &  G.  592;  Flayfairs  r.  Cooper,  17  Beav.  187;  Snow  v.  Booth. 
8  D.  M.  &  G.  69 ;  Knight  v.  Bowyer,  2  DeG.  &  J.  421 ;  Bright  v.  Larcher,  27  Bear. 
130 ;  Obee  v.  Bishop,  1  D.  F.  &  J.  137 ;  Commissioners  v.  Wybrandt,  7  Ir.  £q.  580. 
But  the  rule  applied  in  these  cases  was  materially  modified  in  England  by  87  &  38 
Vict.  c.  57,  i  10.    Hughes  v.  Coles,  27  Ch.  D.  231.  —  B0. 

1  12  Sim.  472. 

S  13  Sim.  204. 
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estate.  All  the  rest,  residue  and  remainder  of  my  property  in  Ja« 
maica,  but  subject  to  the  payment  of  my  debts  and  legacies  comprised 
of  Epsom  plantation,"  &c.,  ^'and  everything  else  on  the  plantation 
or  elsewhere  in  Jamacia,  of  whatsoever  nature  and  kind,"  he  gave, 
devised,  and  bequeathed  to  certain  persons  whom  he  named. 

The  testator  died  in  1884,  andjn  184;3  the  plantations  were  sold  to 
PhiTi[r^iua|iJHLwiul  UjH  iiij^ht^  in  court.. ..  The  CETel  Clefk  fuuiwt 
that  a  debt  of  £318  was  still  due  to  Spicerj^and  tj^g.t  ^1Q  Juj^  ^  <^1fU?^  to 
that  amount  on  the  trusO unds.  The  fliiPi^^^^^  "°°j  irhfthpr  JLhe  real 
BBtalg  ^as  cHarged  with  the  debt^  T;^^_^|^j^^^^^\°_rf*mti\y  ngainftt  the 
estate  and  the  produce  was  or  not  barred  by  the^St^tintP  ^^  ^  '"^'*itinng. 

The  pialutUI  10^  out  a  summons  to  vary  the  certificate  by  finding 
that  he  had  no  claim  on  the  trust  funds. 

Thb  Master  of  the  Rolls.  J  thuA  that  this  will  created  a  trust. 
fnr  th?  PftOTI^lJ'  2^  debts  as  regards  t&e  Content  plantation  j'  but  with 
respect  to  the  otheT^pTantation  there  is  a  mere  chaise  of  debts.' T"" 
am  of  opinion  that  the  statute  does  not  apply  as  regards  the  Con- 
tent estate ;  but  I  wish  to  consider  whether  the  transaction  of  1843 
amounted  to  a  sale  to  Mr.  Philip  Jacquet,  in  consideration  of  his  pay- 
ing a  sum  of  money  into  court  j^J^ficausfi^  Jt  did,  I  am  of  opinion 
_jthat.thfijCund  is  affected  by  the  trusts  specified  by  the.  wHl,  and  ia  now 
applicable  to  the  payment  of  the  debts. 

I  came  to  the  conclusion  that  the  debts  were  charged  on  the  whole 
of  the  property,  but  the  trust  was  limited  to  the  Content  estate,  which 
the  testator  directed  to  be  sold  by  his  executors,  .amL-iha  pcodupe^ 
applied  in  payment  of  his  debts.  The  testator  died  in  1834,  and, 
under  the  Statute  of  Limitations,  passed  in  1837,  the  lapse  of  twenty^  - 
yeu*s^^.  any.paver.fif  recovery  in  respect  of  tb*^  pTn^rgp^'  hnt.  it.  Hnoa 
not  bar  the  right  of  recovery  as  regards  the  Content  estate,  as  to 
which  a  trust  was  created.^ 

""  I  think  the  result  of  the  transaction  in  1843  is,  that  Philip  Jacquet 
is  the  purchaser  for  value  of  the  Content  estate,  and  from  that  time 
the  statute  begins  to  run  in  his  favor  under  the  25th  section  of  3  &  4 

^  Fnmcifl  o.  Grover,  5  Hare,  89;  Proad  vi  Proad,  32  Beav.  234;  Dickenon  v, 
Teasdale,  1  D.  J.  &  S.  52 ;  Dnndas  v,  Blake,  11  Ir.  £q.  138. 

Prior  to  the  statute  3  &  4  Will.  IV.  c.  27/  there  was  no  limitation  of  time  within 
which  a  charge  upon  land  for  the  payment  of  debts  and  legacies  must  be  enforced. 
Fergus  v.  Qore,  I  Sch.  &  Lef.  107 ;  HargreareB  v.  Michell,  6  Mad.  326.  Crallan  v. 
Onlton,  3  BeaT.  I.    See  also  supra,  55,  n.  1 . 

3  Tnut  to  pay  Legacies.  —  Qongh  v.  Bolt,  16  Sim.  323 ;  Watson  v.  Sanl,  1  Oifl.  188 ; 
Thomson  v.  Eastwood,  2  App.  Cas.  215. 

Tmst  to  pay  DOits.  —  Hughes  v.  Wynne,  T.  &  R.  307 ;  Blower  v.  Blower,  5  Jnr. 
K.  8.  33 ;  Kelly  v,  Kelly,  6  Ir.  L.  Rec  N.  B.  222 ;  Dillon  v,  Cmise,  3  Ir.  £q.  R.  70 ; 
Blair  v  Nugent,  9  Ir.  Eq.  R.  400 ;  Hunt  v.  Bateman,  10  Ir.  £q.  R.  360 :  U.  S.  Bank 
V.  Beverly,  1  How.  134 ;  Carrington  v.  Manning,  IS  Ala.  611,  632, 640  {sembU) ;  Steele 
V.  Steele,  64  Ala.  438,  460  {semble)  \  Starke  v,  Wilson,  65  Ala.  576.  579  {semUe) ;  Alex- 
ander V.  McMurry,  8  Watts,  504 ;  Baldy  v.  Brady,  15  Pa.  103,  111.  (But  see  Mao 
V.  Warner,  4  Whart.  455 ;  Trinity  Church  v.  Watson,  50  Pa.  518.)  Accord.  —  Ed. 
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Will.  IV.  c.  27 ;  but  as  against  the  produce  of  the  Content  estate,  the 
statute  does  not  apply,  and  it  remains  liable  for  the  payment  of  the 
testator's  debts.  I  cannot  make  out  how  much  of  the  fund  in  court 
is  attributable  to  the  Content  estate,  and  that  must  be  ascertained  by 
an  inquiry. 

I  will,  however,  make  this  declaration:  that  so  much  of  the 
money  now  in  court  as  is  properly  attributable  to  the  purchase  of 
the  Content  estate,  under  the  deed  of  1843,  is  applicable  to  the 
payment  of  Mr.  Spicer's  debt. 


SECT.  17.]  HAMMOND  V.  MESSENOSB.  (9 


SECTION  IV. 
A  Trust  of  a  Chose  in  Action  distinguished  from  an  Assignment 

HAMMOND  V.  MESSENGER. 

Ih  Chancebt,  bbfobe  Sm  Lancelot  Shadwell,  V.  C,    '  ^ 

July  5,  1838. 

[Reported  in  9  Simon,  3S7.] 

The  Vice  Chancellor.^  If  this  case  were  stripped  of  all  special 
drcninstances,  it  would  be  simply  ft  bi}^  ft|ed  by  a  plaintiff  wliaJud- 

feedjr9m  certain  persons  to  wlutta.A  debt  was  due  ft  ngbt  to-flDA.-. 
in  their  names  for  the  debt.  It  is  quite  new  to  me  that,  in  such  a  sim* 
pie  case  as  that,  this  Court  allows,  in  the  first  in8tance,jL)2|ll  to  be  filed, 
against  the  debto^y  by  ijhe  pftgg^]|_2[!l!?...^y  ^f^Pli?  ^^^  n^a\^Mnf  Jht^  ^ 
debt  I  admit  that,  if  special  circumstaiices  ftff  jrfinitdpdi  wid  i\  is  rtprsr 
sented  that,  notwithstanding  the  rigbt  which  the  party  has  obtained  to 
sue  in  the  name  of  ffie  creditor,  the  creditor  will  interfere  and  prevent 
the  exercise  of  that  right,  this  Court  will  interpose  for  the  purpose  of 
preventing  that  species  of  wrong  being  done ;  and,  if  the  creditor  will 
not  allow  the  matter  to  be  tried  at  law  in  his  name^  this  Court  has  a 
jurisdiction,  in  the  first;  instance,  to  compel  the  debtor  to  pay  the  debt 
to  the  plaintiff ;  especially  in  a  case  where  the  act  done  by  the  creditor 
is  done  in  collusion  with  the  debtor. 

Ifbills  of  this  kipd  weifi  jBkUfiwable,  it  is  obvious  that  they  90oId  be    . 
pretty  frequent ;  but  I  never  remember  any  instance  of  such  a  bill  as 
this  being  filed,  unaccompanied  by  special  circumstances. 

The  only  question  then  is,  whether,  on  this  record,  there  are  any 
special  circumstances  which  create  a  ground  for  a  court  of  equity  to 
entertain  the  bill  against  the  debtor. 

The  bill  sets  out  with  a  statement  that  a  partnership  was  carried  on 
he^^n  WiIItr  find  Woolerj  and  a  variety  of  instruments  and  trans- 
actions are  stated,  the  result  of  which  was,  that  the  partnership  was  to 
be  dissolved,  that  the  plaintiff  was  to  pay  the  debts  due  from  the  part- 
nership, and  to  be  entitled  to  the  partnership  assets.  Then  it  repre- 
sents that  Messenger,  the  demurring  party,  at  the  time  of  the  agree- 
ment for  the  dissolution  of  the  partnership,  was  justly  indebted  to  the 
firm  in  the  sum  of  £80  for  coal  and  coke  sold  and  delivered  to  him  by 

1  The  statement  of  the  case,  argaments  of  eowutik,  and  a  portion  of  the  opinion  are 
omitted.— £i>. 
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the  firm,  and  that  Messenger  is  now  indebted  to  the  plaintiff  in  the  said 
sum  of  £30  as  the  assignee  of  such  debt  Therefore  the  debt  in  ques- 
tion was,  purely,  a  debt  recoverable  at  law.  Then  the  bill  states  a 
notice  given  to  Messenger  by  the  plaintiff  to  pay  the  debt  to  him.  It 
then  states  that  on  the  2d  of  October  the  plaintiff  called  on  Messenger, 
and  applied  to  him  for  payment  of  the  sum  of  £80,  and  fully  apprised 
him  of  the  plaintiff's  right  and  title  to  demand  and  receive  payment  of 
it  from  him;  that  Messenger,  for  the  first  time,  pretended  that  the 
plaintiff  was  not  entitled  to  receive  the  debt,  but  that  he  was  bound 
to  pay  it  to  Wilks  and  Wooler.  That,  of  itself,  creates  no  equitable 
ground. 

The  bill  then  alleges,  in  the  usual  manner,  that  the  plaintiff  had  ap- 
plied to  Messenger  for  the  payment  of  the  debt,  and  that  Messenger, 
combining  and  confederating  with  Wilks,  had  refused  so  to  do,  and 
pretended  that  there  was  no  such  debt :  that,  however,  gives  no  equity. 
Then  it  charges  that  Messenger,  on  receiving  notice  of  the  plaintiff's 
right  and  titie  to  the  debt,  became  and  still  was  a  trustee  of  it  for  the 
plaintiff.  That  i^ain  does  not  make  him  a  trustee,  that  is  to  say,  such 
a  trustee  as  the  plaintiff  has  a  right  to  sue  in  equity,  unless  the  whole 
drcnmstances  of  the  case  taken  together,  do  show  that  the  plaintiff  has 
a  right  to  sue  in  equity. 

When  I  come  to  the  prayer,  I  find  that  it,  first  of  all,  prays,  '^  that 
Messenger  may  be  decreed  to  pay  to  the  plaintiff  the  sum  of  £80,  so  due 
to  the  firm  of  Wilks  and  Wooler  as  aforesaid,  or,  if  necessary,  that  an 
account  may  be  taken."  Now  no  case  whatever  is  stated  to  show  the 
necessity  for  an  account,  and  therefore  it  must,  of  necessity,  stand 
as  a  mere  prayer  that  Messenger  may  be  decreed  to  pay  the  debt.  It 
then  proceeds  as  follows :  ^^  or  that  the  plaintiff  may  be  at  liberty  to 
use  the  name  of  the  defendants,  Wilks  and  Wooler,  in  an  action  at  law  to 
be  brought  by  him  against  Messenger."  There  is,  however,  no  case 
stated  which  shows  that  Wilks  &  Wooler  have  at  all  interfered  to  pre- 
vent, or  that  they  intend  to  prevent  the  plaintiff  from  using  their  names 
at  law. 

It  seems  to  me  that  this  case  is  altogether  denuded  of  those  special 
circumstances,  the  existence  of  which  is  the  only  ground  for  this  Court 
to  lend  its  aid  to  a  party  who,  like  the  plaintiff,  has  taken  an  assign- 
ment of  a  debt ;  and,  consequentiy,  the  demurrer  must  be  allowed.^ 

Demurrer  allowed^  with  liberty  to  the  plaintiff  to  amend  hie  biU. 

1  Cator  V.  Burke,  1  Bro.  C.  C.  434 ;  Keys  v.  Williams,  3  Y.  &  C.  Ex.  462 ;  Clark  v. 
Cort,  Cr.  &  Ph.  154,  159  {semble);  Rawson  v.  Samuel,  Cr.  &  Ph.  161,  178  {$e7nbU); 
Wilson  17.  Short,  6  Hare,  366,  382 ;  Bolton  ».  Powell,  14  Bear.  275, 2  D.  M.  &  G.  I,  s. o. ; 
De  Pothonier  v,  Mattos,  £.  B.  &  E.  461,  467 ;  Hoskms  v.  Holland,  44  L.  J.  Ch.  273 ; 
Roxburghe  v.  Cox,  17  Ch.  D.  520,  526  {sembU) ;  Hayward  v.  Andrews,  106  U.  S.  672 ; 
Chicago  Co.  v.  Nichols,  57  Ill_i61i.  Adair  v,  Winchester,  7  Gill  &  J.  114;  Walker  v. 
Brooks,  125  Mass.  l4!  (Correcting  the  statemeots  in  2  Story,  £q.  Jur.  §  1057a,  and 
Story,  Eq.  Pi.  §  153) ;  Carter  v.  United  Co.,  1  Johns.  Ch.  463 ;  Ontario  Bank  v.  Mum- 
ford,  2  Barb.  Ch.  596, 615 ;  Smiley  v.  Bell,  Mart.  &  Y.  378 ;  Moseley  v.  &>n8h,  4  Band. 
892  Accord,    The  common  law  right  of  the  assignee  to  use  the  assignor's  name  if 
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EGBERTS  V.  LLOYD. 

In  Chakcxbt,  Bbfohb  Lobd  Langdalb,  M.  B.,  Fbbbuabt  18, 

Mabch  21,  1840. 

[Reported  in  2  Beavan",  876.] 

Qy  the  25th  of  October,  1821,  l^rA  f/foaf^   ftpjjvffr,  Mostyn 
executed  ft  ^f^nH  in  a  p^pM  gnm  inr  secoring  to  Rebecca  Roberts  the 


Batten,  the  plaintiff,  Maria  ^alhdlLue  RuUtifCB^  anHH^e  defendant 
Margaret  Roberts,  executed  a  deed  pqU»  vfeerelarjj?? ter  reciting  the  ^ 
bondy  and  that  t^i^  ppm  ^^  -^^  iflOO  T'^IT!'?"?'^  ^ae  thereon,  and_ that  she       "" 

jtEjuudfiBUOus  of  making  provision  for  her  daughters  "anS  tEe  children     _ 
of  her  daugBefriIjMLfi«lshe  assigned' to  ttHT' defendant  Dayid  Lloyd, 
his  executors,  administrators,  and  assigns,  the  said  bond  and  the^ 

^UUucj  dnejBrcreon,"and  her  right  and  iaterest  in  and  to  the  same,  on 

during  her  life,  and  after  her  death  to  pay  her  daughter  Jane  the  sum 
of  j^3d8  65.  ScLj  bung  one  third  of  the  said  sum  of  «&1,000,  and  as  to 
the  sum  of  ^666  Ids.  4d.,  the  remaining  two  thirds  of  the  money  due  ' 
on  the  bond,  on  trust  to  place  out  the  same  in  goyemment  or  other 
good  securities,  or  to  allow  the  same  to  remain  on  the  present  secu- 
rity, and  to  permit  her  daughter,  the  plaintiff,  and  the  defendant 
Margaret,  to  receiye  the  interest  and  dividends  thereof  during  their 
Joint  lives ;  and  after  the  death  of  either  to  permit  the  other  to  receive 
the  interest  of  one  moiety  thereof,  and  to  pay  the  other  moiety  to  the 
chOdren  of  Jane  Batten ;  and  after  the  death  of  the  survivor  of  the 
plaintiff  and  her  sister  Margaret,  to  divide  the  remainder  of  the  £1,000  t./^xJ^ 
amongst  the  children  of  Jane  Batten ;  and  the  deed  poll  contained  a    ^^ll^.  ^ 

power  of  attorney  to  enable  David  Lloyd  to  get  in  the  debt.  T      '^ 

'  fA  *  '"■•. 

recognized  also  in  Fhillips  v.  Wilson,  25  HI.  Ap.  427 ;  Troeder  v.  HyamSi  153  Mass.  •' 

536 ;  Coffej  v.  White,  17  Phila.  236.    See  also  Anlton  v.  Atkins,  18  C.  B.  249,  260. 

TajloT  V.  Reese,  44  Miss.  89;  Townsend  v.  Carpenter,  11  Oh.  21 ;  Kerr  v.  Steeves, 
S2  New  Br.  124  C<mtra. 

Th?  ^W^rifi^  Q^  thft  princip^  qu^  jre^Q^ita  f  rom,  t.hfl  fgil  thftt  thfl  m  ch\M  waignroffltj .  ^ 
..  joLtk.  6bo«^  iajictiPA.  Ia»  in  t.^1^  .%  j^^^i .?{ iB^rany  to  ^^ft  nt^f\mf\f'^  p^n  benefit,  ^  ^ 

i^  !B'j4ft4*W34raO'o  in  rem  suam  of  the  Kom^a  law.    ^  Bl.  Com.  442 ;  1  Spence,  Eq.  Jar.    *  "* 
isi ;  3  Harv.  L.  Rev.  340,  341 ;  BanfiU  v.  Leigh,  8  T.  R.  571 ;  Duffield  v.  Elwes,  1 
Bligh,  K.  8. 506,  per  Sagden ;  Gerard  v.  Lewis,  L.  R.  2  C.  P.  305, 309 ;  Jamee  v,  Newton, 
142  Mass.  366, 371. 

Conversely,  a  document  in  the  form  of  a  power  of  attorney  to  collect  a  chose  in  action 
for  the  attorney's  benefit,  will  be  treated  as  an  assignment  under  a  statute  relating  to 
assignments.  Watson  v.  Bagaley,  12  Fa.  164.  See  also  Eeys's  Estate,  137  Pa.  565; 
Read  o.  Long,  4  Terg.  68. 

It  is  because  a  partial  assignment  of  a  chose  in  action  does  not  operate  as  a  power 
of  attorney  that  the  partial  assignee  has  no  remedy  at  law,  but  only  in  equity.  See 
infra,  p.  63,  n.  1.  «£b. 


62  B0BEBT8  V.   LLOYD.  [CHAP.  L 

At  the  request  of  Mrs.  Roberts,  Lord  Mostyn  paid  to  Jane  Batten 
£^&^  6a.  8(2.,  being  the  amount  of  her  future  interest. 

By  articles  of  agreement  dated  the  23d  of  May,  1831,  between  Mr. 
Lloyd  of  the  one  part,  and  William,  Joseph,  and  Jane,  the  three  chil- 
dren of  Jane  Batten,  of  the  other  part,  Mr.  Lloyd  promised  to  give  an 
order  on  Lord  Mostyn  for  «&300,  and  the  three  Battens  promised  to 
pay  Mr.  Lloyd  ^15  annuaUy  in  lieu  of  the  lawful  interest  of  the 
J^300,  and  to  indemnify  Mr.  Lloyd.  Pursuant  to  these  articles,  Mr. 
Lloyd  gave  the  order,  and  Lord  Mostyn  paid  £100  on  the  25th  of 
April,  and  ^^200  on  the  29th  of  August,  1831. 

On  the  28th  of  March,  1832,  Lord  Mostyn  paid  the  Battens  the 
farther  sum  of  ^^66  13a.  4d.,  and  shortly  afterwards  ^^100  more. 
These  payments  were  made  in  consequence  of  an  agreement  between 
Lloyd  and  the  Battens  similar  to  that  of  May  23,  1831. 

On  the  11th  of  June,  three  days  after  the  execution  of  the  last 
mentioned  bond,  Mr.  Lloyd  signed  an  order  for  payment  by  Lord 
Mostyn  to  James  Batten  of  another  sum  of  ^^100,  and  Lord  Mostyn 
accordingly  paid  it  on  the  27th  of  July,  1832. 

There  was  no  evidence  of  any  further  act  or  interference  on  the 
part  of  Mr.  Lloyd. 

Mrs.  Roberts  died  on  the  22d  of  November,  1832,  and  Jane  ^Roh^ 
erts  was  appoiatfiili  Q^egutrjx  of  her  wilLy/At  the  time  of  Mrs.  Rob- 
erts's death,  the  sum  of  ^200  remamed  due  on  the  bond ;  and  on  the 
30th  of  November  Lord  Mostyn  paid  it  to  Jane  Batten  and  James 
Batten,  as  it  seemed,  without  any  order  or  authority  from  Mr.  Lloyd. 

This  bill  was  filed  by  Maria  C.  Roberts,  who  sued  in  forma  pau- 
peri8j  and  it  prayed  a  declaration  that  the  defendant  David  lioyd 
had  committed  a  breach  of  trust  in  respect  of  the  sum  of  J^666  13a. 
4d,  part  of  the  sum  of  ^1,000  which  was  secured  to  be  paid  by  the 
defendant  Lord  Mostyn  to  Rebecca  Roberts,  deceased ;  and  that  the 
same  sum  of  £666  13a.  4d.  might  be  secured,  and  that  Lord  Mostyn 
might  be  declared  to  be  answerable  to  the  plaintiff  for  J^200  paid  by 
him,  and  for  any  other  sum  which  he  paid  with  knowledge  of  the 
trusts  in  the  bill  mentioned.^ 

3/r.  Pemherton  and  Mr.  Kenyon^  for  the  plaintiff.  ] 

Mr,  James  Russell^  for  the  defendant  Lloyd. 

Mr.  Stuart  and  Mr.  Parry ^  for  Lord  Mostyn. 

The  Master  op  the  Rolls.  It  is  plain  that  Mr.  Lloyd  was  fully 
aware  of  the  bond,  and  of  the  deed  poll,  and  of  the  trusts  conferred 
upon  him ;  that  he  accepted  the  trusts,  and  took  an  active  part  in 
procuring  payment  from  Lord  Mostyn  of  different  sums  of  money  for 
purposes  inconsistent  with  the  trusts  which  he  had  accepted.  There 
are  the  articles  of  the  23d  of  May,  1831,  reciting  the  bond  and  deed 
poll,  his  consent  to  the  payment  of  one  third  part  of  the  sum  of 
«&1,000  to  Jane  Batten,  and  showing  the  arrangement  under  which  he 

^  The  statement  of  the  case  has  been  abridged,  and  the  arguments  of  counsel, 
together  with  a  part  of  the  opinion  of  the  Court,  have  been  omitted.— Eo. 
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was  to  procure  payment  of  a  further  sum  of  ^00,  upon  having  pay- 
ment of  the  interest  thereof  secured  to  himself.  There  is  not,  as 
against  him,  direct  evidence  of  an  order  for  the  payment  of  the  £QQ 
13s.  4d,  but  there  is  the  subsequent  bond,  reciting  that  the  suni  of 
£800  remained  due  to  him,  and  this  was  tiie  sum  actually  due 'after 
deducting  the  £66  13s.  id. 

It  is  clear,  therefore,  that  not  by  his  acquiescence  alone,  but  by  his 
acts,  the  three  sums,  amounting  together  to  £466  13s.  4d.,  were  with- 
drawn from  the  security  of  Lord  Mostyn's  bond.  Now  it  is  evident 
that  Lord  Mostyn  had  notice  that  the  bond  had  been  assigned  to  Mr. 
Lloyd,  and  he  had  recognized  Mr.  Lloyd  as  the  person  upon  whose 
order  the  money  was  to  be  paid.  On  the  29th  of  August,  1831,  he 
took  from  James  Batten  a  receipt,  stating  that  the  money  was  paid 
by  virtue  of  an  order  made  by  Mr.  Lloyd,  and  that  the  money  was 
part  of  a  bond  debt  originally  due  to  Rebecca  Roberts,  and  afterwards 
by  her  conveyed  to  David  Lloyd  on  trust  for  uses.  On  the  28th  of 
March,  1832,  he  paid  the  sum  of  £66  13a.  4d.  on  a  like  receipt,  stating 
an  order  of  Mr.  Lloyd,  and  that  the  money  was  due  on  bond  to 
Rebecca  Roberts,  and  assigned  by  her  to  David  Lloyd,  on  trust  for 
certain  uses ;  and  in  July,  1832,  he  paid  the  further  sum  of  £100  on 
the  order  of  Mr.  Lloyd,  which  has  been  proved. 
JLdo  not  think  tyt.  t^iyI  MofitynjV  answerable  for  any  of  thes@. 
^sums :  he  had  the  authority  of  Mr.  Uoyd  for  paying  them,  and  was, 

1  think,  justified  in  making  the  payments. 

"  But  with  respect  to  the  £200  paid  after  the  death  of  Mrs.  Roberts, 
he  had  no  authority  whatever ;  he  paid  the  money  on  the  receipt  of 
Jfti)P  j^nd  Jiimes  Batten^  and  on  delivery  up  of  the  bond ;  but  he  knew 
that  the  right  to  the  money  due  on  the  bond  had  been  transferred  to 
Mr.  Lloyd,  on  trust  for  certain  uses;  and  I  think  that_hg^might«..and  . 
,if  he  Eaffnbeeu  ^inyrcauKou^  have  reTused  payweot  without 

>».^^he  authority  of  Mr.  Lloyd ;  and  thaij"^  an  attempt  had  been  made 
to  compel  payment  at  law,  this  Court  would  have  protected  him ;  and, 
under  tiiese  circumstances,  I  think  that  for  the  £200  and  the  interest 
of  it,  he  is  answerable  to  Mr.  Lloyd  and  the  persons  for  whom  Mr. 
Lloyd  is  trustee.^ 

^  Jones  V.  Farrell,  1  DeG.  &  J.  208 ;  Pannell  v.  Hurley,  2  Coll.  241 ;  West  London 
Bank  v.  Reliance  Society,  29  Ch.  Biv.  954,  27  Ch.  D.  187;  St.  Johns  v.  Charles,  105 
Mass.  262;  Monmouth  Co.  v,  Hutchinson,  21  N.  J.  Eq.  107.     U*f  .If  «  ^M^«  3  ^Y 

Partial  Assignment  of  a  Chobb  in  Action. — A  partiiu  assignment  resembles 
a  total  assignment  of  a  chose  in  action  in  so  far  that  the  debtor,  after  notice  of  the 
assignment,  pays  the  assignor  the  full  amount  of  the  debt  at  his  peril.    Brice  v.  Ban- 
nister, 3  Q.  B.  Div.  569 ;  Field  v.  Mayor,  6  N.  Y.  179 ;  Brill  ».  Tuttle,  81  N.  Y.  454 ; . 
Jones  V,  Mayor,  47  N.  Y.  Sup'r  Ct.  242.    But  see,  contra,  Fairgreaves  v.  Lehigh  Co., 

2  Phila.  182. 

But  the  legal  operation  of  a  partial  assignment  is  in  other  respects  widely  different 

from  that  of  a  total  assignment.    The  partial  assignee,  for  instance,  unlike  the  total 

assignee,  is  not  an  attoniey  with  power  to  sue  in  the  assignor's  name,  and  accordingly 

"""iRqcdres  no  rights  at  common  law.    Reg.  t;.  Allen,  Owen,  2 ;  Anon.,  Owen.  46 ;  Fairli« 
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I  am  therefore  of  opinion,  that  the  plaintiff  is  entitled  to  have  the 
£466  ld«.  4d.  paid  into  .court  by  Mr.  Lloyd,  and  the  £200  paid  by 
Lord  Mostyn,  and  that  Bhe  and  her  sister  are  entitled  to  have  the 
interest  paid  according  to  the  trusts  of  the  deed  poll,  and,  although 
a  pauper,  entitled  to  costs. 

V.  Denton,  8  B.  &  C.  395 ;  Livenidge  v.  Broadbent,  4  H.  &  N.  603 ;  Manderille  v. 
Welch,  5  Wheat.  277  ;  Fiie  Co.  v.  Febrath,  77  Ala.  194 ;  Haasie  v.  G.  I.  W.  U.  Cong.,  35 
Cal.  378;  Qiain  v.  Aldrich,  38  Cal.  514;  Chapman  v.  Shattack,  8  HL  49 ;  Phillipe  v. 
Ed8a11^J2XJlL.fia&lGroye8  v.  Rnby,  .24  Ind.  418 ;  Ellidge  v.  Stranghn,  2  B.  Mon.  81 ; 
San]^  V.  'iWmbie,  6  B.  Mon.  599 ;  Getcbell  v.  Manej,  69  Me.  442 ;  Exchange  Bank  o. 
McLoon,  73  Me.  498 ;  Gibson  v,  Cooke,  20  Pick.  15 ;  Palmer  v.  MemU,  6  Cnsh.  282 ; 
Papineau  v,  Naumkeag,  126  Mass.  372;  Love  v.  Fairfield,  13  Mo.  300;  Beardsleeo. 
Morgner,  73  Mo.  22 ;  Loomis  v.  Robinson,  76  Mo.  488;  Superintendent  o.  Heath,  15 
N.  J.  Eq.  22 ;  Brown  v.  Dunn,  50  N.  J.  Ill ;  Bower  v,  Hadden  Co.,  30  N.  J.  £q.  171, 
840;  Field  v.  Major,  6  N.  T.  179;  Stanbezy  v,  Smythe,  13  Oh.  St  495;  Jermjn  v. 
HofEatt,  75  Pa.  399 ;  Carter  v.  Nichols,  58  Vt.  553 ;  Brooks  v.  Hatch,  6  Leigh,  534 ; 
a  V.  R.  Ca  V,  Miller,  80  Va.  821 ;  First  Bank  v.  Klmberlands,  16  W.  Va.  555. 

But  in  equity  the  partial  assignee  is  fully  protected  almost  eyer3rwhere.  Row 
V.  Dawson,  1  Yes.  Sr.  331 ;  Yeates  v.  Groves,  1  Yes.  Jr.  280;  Ex  parte  South,  8  8w. 
392 ;  Ex  parte  Alderson,  1  Mad.  53,  s.-  c. ;  Lett  v,  Morris,  4  Sim.  607 ;  Tibbits  v, 
George,  5  A.  &  E.  107 ;  McGowan  v.  Smith,  26  L.  J.  Ch.  8 ;  Ex  parte  Hall,  10  Ch.  Dir. 
615;  Ex  parU  Moss,  14  Q.  B.  D.  310;  Trist  v.  ChQd,  21  Wall.  441,  447  [sembU); 
Peugh  r.  Porter,  112  U.  S.  737;  Grain  v.  Aldrich,  38  Cal.  514;  Daniel  v,  Meinhard,  53 
Ga.359;  Pomeroy  v.  Manhattan  Co.,  4iLni.398j  Phillips  v.  Edsall,  127  PI.  535: 
Grores  r.  "Rnhv  sj.  J^^  jl^j^  Lapping  pTljndyj^Ty  Ind.  51 ;  County  v.  Hinkley^TS* 
Iowa,  637  [sembTe) ;  Ellidge  rTStraughn,  2  B.  Mon.  81;  Bank  v.  Trimble,  6  B.  Moo. 
599;  Exchange  Bank  v.  McLoon,  73  Me.  498;  James  v.  Newton,  142  Mass.  ^ 
{iembU) ;  Canty  v.  Lattemer,  31  Minn.  239 ;  Moody  v.  Kyle,  34  Miss.  506 ;  Whi. 
V.  Cowan,  55  Miss.  626 ;  Christie  v.  Sawyer,  44  N.  H.  298 ;  Superintendent  v.  HeatL. 
15  N.  J.  Eq.  22 ;  Bower  r.  Hadden  Co.,  30  N.  J.  Eq.  171,  340 ;  Shannon  o.  Mayor,  37 
N.  J.  Eq.  123 ;  Kirtland  v.  Moore,  40  N.  J.  Eq.  106 ;  Staabery  v.  Smythe,  13  Oh.  St. 
495  {sembU) ;  Richaidson  v.  Rust,  9  Paige,  243 ;  Field  v.  Mayor,  6  N.  Y.  179 ;  Cook  v. 
Genesee  Co.,  8  How.  Pr.  514 ;  Hall  v,  BuJffalo,  2  Abb.  App.  301, 1  Keyes,  193,  s.  c. ; 
Parker  v.  Syracuse,  31  N.  Y.  376 ;  People  ».  Comptroller,  77  N.  Y.  45 ;  Risley  v,  Phenix 
Bank,  83  N.  Y.  318;  Etheridge  v.  Yemoy,  74  N.  Ca.  800;  Caldwell  v.  Hartupee,  70 
Pa.  74  (but  see,  as  to  claims  against  a  municipality,  Phila.'s  Ap.,  86  Pa.  179;  Geist's 
Ap.,  104  Pa.  351) ;  Sykes  u.  First  Bank  (S.  Dak.,  1891),  49  N.  W.  R.  1058 ;  Gardner  9. 
Smith,  5  Heisk.  256 ;  Harris  Co.  v.  Campbell,  68  Tex.  22 ;  Railway  v.  Gentry,  69  Tex. 
625;  Claflin  v.  Kimball,  52  Yt.  6;  Carter  v.  Nichols,  58  Yt.  553  (semble);  Burditt  v. 
Porter,  63  Yt.  296  (semble) ;  S.  Y.  R.  Co.  v.  Miller,  80  Ya.  821 ;  First  Bank  v,  Kimber> 
lands,  16  W.  Ya.  555 ;  Brown  v.  Johnston,  12  Ont.  Ap.  190  (semble). 

But  see,  contra,  Wilson  v,  Carson,  ff  Md.  54:  Burnett  v.  Crandall.  63  Mo.  410; 
Loomis  V.  Robinson,  76  Mo.  488;  Rice  v.  Dudley,  34  Mo.  Ap.  383;  Reed  v.  FooU',  36 
Mo.  Ap.  470;  Mo.  Co.  v.  Wright,  38  Mo.  Ap.  141.  (Compare  Fourth  Bank  v.  Noonan, 
88  Mo.  372,  14  Mo.  Ap.  243,  s.  c.) 

^  A  partial  assiffnm^p*:  "f  »■  ohiyu^  jp^  action  shonldbe  carefully  distinjg^jJHhftd  from  «. 

f^^^  ftaai^iTiftnf^  poi^iy  fp^  ^^q  benefit  of  the^asfligneeTand  in  trust  as  to  the  residue 
ior  the  assignor,  e.  g.  an  assignment  by  way  of  mortgage  of^a  p^aim  larger  than  the 


mortfflige  debt.  Sfich  a  tntiil  naftigmmftTit  i«  a  parf^^^t  pnwer  of  attorney.  The  so  caueg — 
assignee  may  therefore  collect  the  entire  claim  at  law  and  retain  his  own  share,  but 
must  account  for  the  residue  to  the  assignor.  Bnrlinson  v.  Hall,  12  Q.  B.  D.  347; 
Tancred  v.  Delagoa  Bay,  23  Q.  B.  D.  239 ;  Wetmore  v.  San  Francisco,  44  CaL  294 ;  . 
Tripp  17.  Brownell.  12  Cush.  376;  Macomber  v.  Doane,  2  All.  541 ;  Darling  v.  An- 
drews, 9  All.  106 ;  Warren  u,  Sulliv&n,  123  Mass.  283 ;  Keys's  Estate,  137  Pa.  565.  The 
distinction  here  suggested  was  overlooked  in  Loomis  v.  Robinson,  76  Mo.  488.  ^Eow 
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FBANCIS  B.  FOGG,  and  MART,  ma  Wife,  v.  JOHN  IZARD 
MIDDLETON  and  HENRY  MIDDLETON. 

In  the  Couirr  of  Appeals,  South  Carolina,  Febbuast,  1837. 

[Reported  in  2  Hill,  Chancery,  G91.] 

Mbs.  Mart  Middleton,  in  her  lifetime,  conveyed  by  deed  to  her 
eecond  son,  Mr.  J.  I.  Middleton,  her  laige  real  estate ;  and  by  a  wiU, 
purporting  to  be  her  last  will  and  testament,  disposing  of  her  personal 
eatAte^  hAqiiftq,t^pj  thp  gypfttpr  pjn^  t>^<»ro/^f  between  her  two  sons».aad 
gaF^-^eomidttcable  pecuniary  legacies-  (as  is  alleged,  aa^  which  dQe9 
not  seem  to  be  contradicted)  to  each  of  her  daughters  (except  Mrs. 
Manigault,  who  was  dead).  Afterwards,  she  executed  another  will, 
and  died  in  1814,  leaving  the  same  in  full  force,  by  which  she  disposed 
of  the  balk  of  her  personal  estate  to  her  two  sons,  subject  to  certain 
l^acies,  <^B^  pytir^nlRrly  ^  legacy  to  each  of  her  daughters  of  £100 
sterUngt- which  was  greatly  below  the  legacies  under  the  former  will. 

The  personal  estate  of  Mrs.  Middleton  was  appraised  at  upwards  of 
seventy-one  thousand  .dollars. 

Some  discontents^  naturally  .^ose^ia.  Ihe  minds .  Qf  /^^^nghtflirp  °^ 
^slightly  provided  for  by  a  wealthy  parent,  who  bestowed  so  laxg&  a. 
^forCtrtie  on  her  sons.  These  discontents  reached  the  ears  of  Mr.  J.  I. 
Middleton^  with  the  exaggerated  report  that  the  use  or  the  abuse  of 
his  personal  influence  over  an  aged  mother  had  produced  the  effect 
of  diminishing  her  bounty  to  her  daughters,  by  her  last  will  and  testa- 
ment, to  his  benefit.  ]Being  disturbed. by. theaa.xeports. he  detennined 
to  relinquish  the  amount  to  which  his  sisters  would  have  been  entitled 
under  the  former  will  of  their  mother,  and  accordingly  executed  bonda 
_  in  trust  to  his  brp^er^  Mj*.  Henry  .Middl£tQn«..with  conditions  fo^.tbe 
payment  of  certain  sums  for  the  eldest  daughter  of  each  of  his  sisters^ 
and  placed  them  in  the  possession  of  his  brother,  Mr.  Henry  Middle- 
ton.  HeJlien  went  to  Europe,  about  181 7„  and  has  remained  there 
ever  since,  leaving  his  estate,  including  the  personal  estate,  the  slaves 
derived  from  his  mother's  will,  in  the  hands  of  his  brother,  Henry,  as 
his  attorney  and  agent ;  and  to  apply  the  income  of  the  estate  to  the 
payment  of  the  debts  of  her  estate,  and  the  legacies  under  her  will. 
The  debts  have  been  paid,  and  the  bond  to  Mr.  Izard's  family  has  been 
paid,  but  no  payment  has  been  made  on  the  bond  for  the  obligor's 
niece,  Miss  Mary  Rutledge,  now  the  wife  of  Mr.  Fogg,  the  plaintiff. 
After  many  years,  applications  were  made,  by  letters  to  Mr.  Henry 
Middleton,  as  the  agent  and  attorney  of  Mr.  J.  I.  Middleton,  for  pay- 
ment, which  applications,  being  unattended  to,  the  biU  was  filed  in  tfcds 
Court,  which  makes  this  case. 

Chancellor  De  Saussure  made  a  decree  for  the  plaintiffs,  from 
which  the  defendants  appeal. 

5 
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Petigruj  for  appellants. 

Orimke^  corUra. 

Chancellor  Johnston  delivered  the  opinion  of  the  Court.* 

Under  the  decided  cases,  the  delivery  of  the  bond  would  have  been 
established  upon  even  less  evidence  than  was  furnished  on  the  trial. 
As  it  is,  the  proof  fully  sustains  the  Chancellor's  conclusion  on  th9 
fact. 

The  law  of  the  case  seems  to  admit  of  little  doubt. 

Cases  have  been  quoted  to  show  that  equity  wilLnot  aid  a  mere 

Court  is  necessary  to  constitute  the  relation  of  trustee  and  cestui  qu9 
trust. 

But  the  delivery  and  acceptance  of  the  bond,  ipso  facto^  constituted 
Mr.  Henry  Middleton  trustee.  The  bond  contained  his  commission, 
and  set  forth  his  duties. 

It  also  vested  in  him  the  debt  of  which  it  was  the  evidence ;  and  if 
that  debt  should  be  detained,  he  had  a  legal  remedy  to  recover  it. 

Wherever  a  trustee  has  accepted  a  trust,  he  is  bound  to  a  diligent 
discharge  of  his  duties.  If  he  holds  choses  in  action,  with  a  clear 
remedy  on  them,  it  is  unfaithful  in  him  not  to  endeavor  to  enforce 
them.  If  he  holds  a  bond,  even  although  that  bond  is  a  free  gift,  he 
has  no  right  to  remit  it.' 

It  never  was  the  law  that  a  trustee  was  not  as  amenable  to  a  volun* 

^  A  portion  of  the  opinion  is  omitted,  and  the  statement  of  the  case  is  abridged. 
—  Ed. 

^  Wigram,  Y.  C,  states  the  same  doctrine  veiy  clearly  in  Fletcher  v,  Fletcher,  4 
Hare,  67,  74,  75  :  "  The  first  proposition  relied  npon  against  the  claim  in  eqnity  was, 
that  equity  will  not  interfere  in  favor  of  a  volunteer.  That  proposition,  though  true 
in  many  cases,  has  been  too  largely  stated.  A  court  of  equity,  for  example^  will  not, 
in  favor  of  a  volunteer,  enforce  the  performance  of  a  contract  in  specie.  That  it 
will,  however,  sometimes  act  in  favor  of  a  volunteer,  is  proved  by  the  common  case 
of  a  volunteer  on  a  bond,  who  may  prove  his  bond  against  the  assets.  Again,  where 
the  relation  of  trustee  and  cestui  que  trust  is  constituted,  as  where  property  is  trans- 
ferred from  the  author  of  the  trust  into  the  name  of  a  trustee,  so  tlu^  he  has  lost  all 
power  of  disposition  over  it,  and  the  transaction  is  complete  as  regards  him,  the  trus- 
tee, having  accepted  the  trust,  cannot  say  he  holds  it,  except  for  the  purposes  of  the 
trust ;  and  the  Court  will  enforce  the  trust  at  the  suit  of  a  volunteer.  According  to 
the  authorities,  I  cannot,  I  admit,  do  anything  to  perfect  the  liability  of  the  author 
of  the  trust,  if  it  is  not  already  perfect.  This  covenant,  however,  is  already  perfect. 
The  covenantor  is  liable  at  law,  and  the  Court  is  not  called  upon  to  do  any  act  to  per^ 
feet  it.  One  question  made  in  argument  has  been,  whether  there  can  be  a  trust  of  a 
covenant  the  benefit  of  which  shadl  belong  to  a  third  party ;  but  I  cannot  think  there 
is  any  difficulty  in  that.  Suppose,  in  the  case  of  a  personal  covenant  to  pay  a  certain 
annual  sum  for  the  benefit  of  a  third  person,  the  trustee  were  to  bring  an  action 
against  the  covenantor ;  would  he  be  afterwards  allowed  to  say  he  was  not  a  trustee  ? 
If  he  cannot  do  so  after  once  acknowledging  the  trust,  then  there  is  a  case  in  which 
there  is  a  trust  of  a  covenant  for  another.  In  the  case  of  Clongh  v.  Lambert,  10  Sim. 
174,  the  question  arose ;  the  point  does  not  appear  to  have  been  taken  during  the  argu- 
ment, but  the  Vice  Chancellor  of  England  was  of  opinion  that  the  covenant  bound  the 
party ;  that  the  cestui  que  trust  was  entitled  to  the  benefit  of  it ;  and  that  the  mere 
intervention  of  a  trustee  made  no  difference."  —  £i>. 
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teer  cestui  que  trust  as  to  one  who  is  not  a  volanteer.  If  that  were 
the  law,  no  execator  would  be  accountable  to  collateral  legatees. 

So  that,  without  going  further  than  Mr.  H.  Middleton,  the  plaintiffs 
have  a  right  to  come  here  to  compel  him  to  perform  his  trusts. 

But  if  he  is  liable,  it  results  that  he  may  be  compelled  also  to  sur- 
render to  his  cestui  que  trusts  all  the  legal  remedies  he  possesses. 
And  this  puts  the  plaintiffs  in  possession  of  the  bond,  to  all  intents, 

_a8  if  it  had  been  drawn  to  them  as  nhliorPi>.  nr  aflmynpH  f/i  fl^^jp^ 

If  it  had  been  drawn  to  the  plaintiffs  by  Mr.  John  Izard  Middleton, 
or  assigned  to  them  by  Mr.  Henry  Middleton,  will  it  be  pretended  that 
the  plaintiffs  could  not  recover  from  the  obligor,  even  if  it  was  given 
on  no  consideration?  If  it  had  been  given  on  a  consideration,  which 
failed,  that  would  be  a  good  defence.  But  the  original  want  of 
consideration  would  be  none. 

If  the  Court,  in  this  case,  travels  beyond  the  case  of  the  trustee  and 
cestui  que  trusts^  and  takes  cognizance  of  the  liabilities  of  the  obligor, 
it  is  at  the  instance  of  the  defendants,  who  insisted  on  his  being  made 
a  party.  jBein^  here  at  his  own  instance,  the  Court  will,  to  jirevent 
circuity  of  action,  decree  against  him  what  he  would  have  been  liable 
to  ^ay  the  defaulting^  trustee^  or  what  the  plaintiffs  could  recover  if 
.4he.£m3Jiad  been  assigned  to  themA.^.. 

The  motionTs^smissed. 

Chancellors  Johnson  and  Harper  concurred. 

Chancellor  De  Sausstjre  absent,  from  indisposition. 

1  The  right  of  a  ceatui  que  trust  of  an  obligation  to  have  a  subpoena  against  his 
tnistee,  who  refused  to  enforce  the  claim,  has  been  recognized  from  very  early  times : 
(1391 )  S  Rot.  Pari.  297 ;  Y.  B.  2  £d.  IV.  2-6 ;  Rose  v.  Clarke,  I  Y.  &  C.  C.  C.  534, 548 ; 
Be  Umguay  Co.,  11  Ch.  D.  372  (semble);  Thompson  v,  R.  R.  Co.,  6  Wall.  134;  N.  Y. 
Co.  V.  Memphis  Co.,  107  U.  S.  205 ;  Morgan  v.  Kansas  Co.,  21  Blatchf.  134 ;  Doggett 
V.  Hart,  5  Fla.  215 ;  Mason  v.  Mason,  33  Ga.  435 ;  Forrest  i;.  ODonnell,  42  Mich.  556 ; 
Western  Co.  v.  Nolan,  48  N.  Y.  513 ;  Wetmore  u.  Porter,  92  N.  Y.  76  [semble) ;  Crosby 
».  Bowery  Bank,  50  N.  Y.  Snp'r  Ct.  453 ;  Phoebe  i;.  Black,  76  N.  Ca.  379. 

But  for  some  time  the  cestui  que  trust  conld  proceed  only  against  his  trustee: 
Dhegetoft  v.  London  Co.,  Mosely,  83,  afi&rmed  in  4  Bro.  P.  C.  (Toml.  ed.)  436 ;  Fall  v. 
Chambers,  Mosely,  193 ;  Motteux  v,  London  Co.,  1  Atk.  545,  547. 

Now,  howeyer,  the  beneficiary  is  allowed,  on  Ibe  principle  of  avoiding  multiplicity 
of  actions. Jbo  joiji Ihe  obli gor^ as  a  defendant  with  the  recusant  trustee:  Fletcher  v. 
Fletcher,  4  Hare,  677Gaimy  v.  Gandy,  SO^Ch.  Illv7"5t';  Owens  r."Ohio"To.,  20  Fed. 
Rep.  10;  lYr»«>>i«^H  M«>p]y  Q't  T»/i  g^^^.  Hale  v.  Nashna  Co.,  60  N.  H.  333 ;  Be  Kay 
V.  Hackensack  Co.,  38  N.  J.  £q.  158 ;  Dayies  v.  N.  Y.  Co.,  41  Hun,  492.  See,  further, 
the  analogous  cases  of  proceedings  in  equity  against  an  executor  and  a  debtor  of  the 
testator :  Barker  v.  Birch,  1  DeG.  &  Sm.  376  ;  or  against  a  guardian  and  a  debtor  to 
the  ward's  estate :  Mesmer  v.  Jenkins,  61  Cal.  151 ;  Frost  v,  Libby,  79  Me.  56.  —  Ed. 
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THOMASSEN,  Guardian,  v.  VAN  WTNGAARDEN  bt  al. 
In  the  Supbeme  Court,  Iowa,  April  Terk,  1885. 

[Reported  in  06  Iowa  Reports,  687.] 

Action  in  equity  to  foreclose  two  mortgages.  From  the  decree  the 
plaintiff  appeals. 

Bosquet  &  Earle^  for  appellants. 

OesvMin  &  Prouty  and  J.  M.  St.  John^  for  appellee. 

Seeyers,  J.  The  defendant  Wyngaarden  executed  tbe  following 
promissory  note : 

**  $1,400.  Pella,  Iowa,  November  11,  1878. 

*'  Six  years  after  date,  for  value  received,  I  promise  to  pay  to  Jantie 
Van  Wyngaarden,  in  trust  ^^f  Clt^rtmdA  fi^emdin^  ThnmaiMpn,  Jana 
Thomassen,  Wilhemina  Ihomassen,  Johannes  Thomassen,  and  Jan 
Thomassen,  heirs  of  Maarke  Thomassen,  deceased,  or  order,  the  sum 
of  fourteen  hundred  dollars,  payable  at  the  First  National  Bank,  Pella, 
Iowa,  with  interest,  payable  annually,  at  the  rate  of  six  per  cent  per 
annum  from  date  until  paid.  Interest  when  due  to  become  principal 
and  draw  ten  per  cent,  and  an  attorney  fee  of  ten  per  cent  if  suit  is 
commenced  on  this  note." 

The  mortgages  were  given  to  Jantie  Van  Wyngaarden  In  trust  for 
the  beneficiaries  named  in  the  note.  It  was  pleaded  as  a  defence  that 
the  interest  up  to  that  time  had  been  paid.  The  mortgages  provided 
that,  in  the  event  the  interest  was  not  paid  as  therein  provided,  then 
the  whole  debt  became  due.  The  beneficiaries  are  grandchildren  of 
Jantie  Van  Wyngaarden,  and  are  minors,  and  the  plaintiff  is  their 
guardian.  This  suit  was  commenced  in  March,  1882,  and  the  court 
found  that  there  was  nothing  due  at  that  time. 

I.  Counsel  for  the  appellant  insist  that  there  is  no  sufi9cient  evi- 
dence showing  that  the  interest  due  on  the  note  up  to  January,  1882, 
has  been  paid. 

The  defendants  introduced  in  evidence  a  receipt  in  the  following 
words,  and  proved  that  it  was  executed  by  the  trustee : 

"  Pella,  Iowa,  December  22,  1880. 
^^  Received  of  Jan  Van  Wyngaarden  the  sum  of  one  hundred  and 
forty-seven  dollars,  as  interest  on  a  certain  note,  secured  by  mortgage, 
to  me  given  by  the  said  Jan  Van  Wyngaarden  in  trust  (for  the  bene- 
ficiaries above  named)  ;  this  being  in  full  up  to  January  1,  1882. 

'*  Jantie  Van  Wyngaarden." 

Counsel  for  the  plaintiff  insist  that  the  receipt  is  signed  by  the  trus- 
tee as  an  individual,  and  therefore  the  beneficiaries  are  not  bound 
thereby.  But  we  think  it  fairly  appears  from  the  receipt  itself  that 
the  money  was  received  by  the  trustee  as  such.    It  was  paid  to  and 
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received  by  the  person  to  whom  it  was  payable  by  the  terms  of  the 
note,  and  she  will  be  charged  as  having  received  it  in  her  capacity 
as  trustee. 

II.  Counsel  for  the  appellant  insist  tiiat  the  trust  created  by  the  ex- 
ecution of  the  notes  and  mortgages  is  a  simple  or  dry  trust,  and  that 
the  trustee  in  such  a  trust  does  not  have  the  power  to  manage  and  dis- 
pose of  the  trust  estate,  and  therefore  the  beneficiaries  are  not  bound 
by  what  the  trustee  did.  _A  simple  or  dry  trust  is  defined  toJ)e  one 
**  where  propgrty  io  vooted  in  onn  person  tn  Wtwt  for  anotbein^jind  the 
nature  of  the  trusts  not  being,  prescribed  by  th0  dQnQr«.is  l^ft  .to^^e  ' 
construction  of  the  law."  Perry#Jiufita».§  520.  "There  can  be  but  ' 
few  of  llwww  di'y  trusts ;  for,  when  there  is  no  control,  and  no  duty  to 
be  performed  by  the  trustee,  it  becomes  a  simple  use,  which  the  stAlaite 
of  uses  executes  in  the  cestui  que  trust*  and  be  thus  unites  both  tha 
legal  and  beneficial  estate  in  himself.*' 

The  trust  under  consideration  is  materially  different ;  for  it  is  so 
far  declared  as  to  cast  on  the  trustee  a  duty  for  the  performance  of 
which  she  will  be  held  accountable.  It  is  made  the  duty  of  the  trustee 
to  receive  and  collect  the  interest  and  the  principal  when  it  becomes  due. 
The  legal  title  to  the  note  and  mortgages  is  vested  in  the  trustee.  It 
is  her  duty  to  preserve  and  protect  the  interest  of  the  beneficiaries. 
But,  in  the  shsenca  of  icaud  or  eoMusion,  tha  tcnstee  could  aatisfy  the 
""mortgages  and  acknowledge  satisfaction  of  the  debt,  which  would  be 
^nSindittg  on  the  beneficiaries.  Jt  is  said  that  any  one  dealing.with  tbe 
trustef  mnfit  s^^  thnt  money  paid  i4~"tfae'  dtschaige  of  the  trust  was 

jroperlx  ftPP^^P^^tifi^  1  but  we  da  not  think  tbiai9.£9x  '^^  ^^  simple 
reason  that  the  trustee  was  the  legal  owner  of  the  note,  and  authorized' 
to  receive  payment  of  both  the  principal  and  interest.  An  adminis- 
trator in  one  sense  is  a  trustee  for  the  estate  he  represents ;  and  yet 
he  is  the  legal  owner  of  the  notes  and  mortgages  belonging  thereto. 
A  person  making  him  a  payment  is  not  bound  to  see  that  the  money 
is  properly  accounted  for. 

The  rule,  it  seems  to  us,  should  be  the  same  in  the  case  under  con- 
sideration. The  decree  of  the  Circuit  Court  must  be  affirmed} 

« 

1  Sayre  v.  Weil  (Ala.  1891),  10  S.  R.  546  (9mhU)  \  Mmmderlyn  v,  Angnsta  Bank 
(Qa.  1891 ),  14  S.  E.  R.  554 ;  Sherborne  v.  Goodwin,  44  N.  H.  271 ;  Boone  v.  Bank,  84 
N.  T.  83,  21  Hon,  235  iiccorcf.    —  y  Q9  d^  ,  iJjV 

Compare  C.  £.  Qank  v,  F.  K.  Bank,  118  N.  Y.  443.— Ed. 
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SECTION  V. 

A  Trust  distinguished  from  an  Executorship. 

JAMES  SCOTT  and  Others,  Appellants,  v.  SAMUEL  JONES, 

SuBvrviNo  Assignee,  Respondent. 

In  the  House  of  Lords,  March  17,  24,  1835.  —  August  16,  1838. 

[Reported  m  4  Clark  fr  FinneUy,  382.] 

Lord  Ltndhurst.^  In  a  case  of  Scott  v.  Jones,  which  was  heard  a 
considerable  time  back,  the  judgment  has,  from  accidental  causes,  been 
hitherto  postponed.  The  facts  of  the  case  are  extremely  simple,  and  the 
question  resolves  itself  into  a  mere  question  of  law.  It  appears  that, 
in  1815,  Messrs.  Evans  and  Jelf  carried  on  business  in  partnership,  as 
bankers,  at  Gloucester.  In  that  year  they  became  bankrupts,  and  their 
effects  were  assigned  under  their  commission  to  assignees  in  the  usual 
manner.  Mr.  R.  Donovan  had  a  running  account  with  the  bank,  and 
thiere  was  a  balance  i^ainst  him  at  the  time  of  the  bankruptcy  to  the 
amount  of  £262  As.  Bd.  R.  Donovan  in  the  same  year  made  his  will, 
and^  by  that  will  he  disposed  of  the  personal  estate  he  possessed  to 
ti'ustees,  for  the  payment  of  his  debts ;  and  he  also  devised  to  the  same 
trustees  what  he  considered  to  be  his  real  estate  at  Tibberton  Court ; 
and  he  directed  that,  in  the  event  of  the  personal  estate  not  being  suffi- 
cient to  discharge  the  debts,  a  sum  should  be  added  for  that  purpose,  to 
be  raised  by  the  sale  or  mortgage  of  the  real  estate  of  Tibberton.  He 
died  in  the  following  year ;  one  of  the  trustees  alone  proved  the  will, 
the  other  renounced.  The  trustee  who  pix>ved  the  will  administered 
part  of  the  assets,  and  soon  afterwards  died,  and  the  ultimate  adminis- 
tration de  bonis  non  was  granted  to  one  of  the  appellants,  the  daughter 
of  R.  Donovan.  She  shortlj'  afberif ards  put  an  adveitisement  into  the 
Gloucester  paper,  directing  all  persons  who  either  had  or  conceived  them- 
selves to  have  any  claim  against  the  estate  of  her  father,  to  send  in  an 
account  of  those  claims  to  Messrs.  Bubb,  who  were  attorneys  carrying 
on  business  at  Cheltenham.  In  consequence  of  this  advertisement,  the 
assignees  of  the  bankrupt  sent  in  their  demand,  amounting  to  the  sum 
of  £260,  against  his  estate.  It  appears  that  no  notice  was  taken  of  this 
demand,  in  consequence  of  which  the  assignees  commenced  an  action 
against  Mrs.  Scott,  one  of  the  appellants,  and  her  husband.  To  this 
action  the  defendants  pleaded  the  Statute  of  Limitations,  and  there 
were  then  no  further  proceedings  taken  in  the  action.  There  cannot  be 
a  doubt  that  that  was  because  the  Statute  of  Limitations  was  a  sufficient 

1  The  statement  of  facts  and  argaments  of  counsel  are  omitted. — Ed. 
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bar  to  the  actioD,  there  being  nothing  whatever  to  take  the  case  out  of 
the  statute,  this  advertisement  clearly  not  being  attended  with  that 
effect  In  consequence  of  that,  the  present  bill  was  filed,  demanding  an 
application  of  the  trust  funds  in  payment  of  the  debts  of  the  testator. 
The  defendants,  in  their  answer  to  this  suit,  insist  on  the  Statute  of 
Limitations,  and  the  only  question  is,  whether  the  trust  was  of  such  a 
nature  as  to  prevent  the  setting  up  of  such  a  defence.  I  have  mentioned 
that  the  testator  considered  the  estate  at  Tibberton  to  be  real  estate. 
When  sold,  however,  it  turned  out  to  be  mere  leasehold,  and  to  form 
part  of  the  personalty.  Had  it  been  real  estate,  in  that  case  the  plaintiff 
would  have  been  entltledto  recover ;  Put  tnough  part  of  the  personalty, 
il  IS  hA\\1  to  W^  LttktiU  Hubjecl  to  the  trust,  and  the  question  is,  whether 
a  trust  of  this  description  declared  of  the  personal  estate  prevents  the 
Statute  of  Limitations  being  set  up  by  way  of  defence,  and  I  am  clearly 
of  opinion  that  it  does  not,  because  it  does  not  at  all  vary  the  legal 
liability  of  the  parties,  or  fnake  any  difference  with  respect  to  the  effect 
and  operation  of  the  statute  itself.  The  executors  take  the  estate  sub- 
ject to  the  claim  of  the  creditors :  they  are,  in  point  of  law,  the  trustees 
for  the  creditors ;  the^]}g|jj^^]gg^^tru8t,  and  there  is  nothing  what- 
ever added  to  their  legal  liabilities  from  the  mere  circumstance  of  the 
testator  himself  declaring  in  express  terms  that  the  estate  shall  be  sub- 
ject to  the  payment  of  his  debts.  I  conceiyje,  therefore,  that  the  cir- 
cumstance of  there  being  an  express  trust  in  this  case  does  not  make 
any  alteration  with  respect  to  the  question.  And  if  in  ordinary  circum- 
stances, as  to  personalty,  where  there  was  a  mere  legal  liability,  the 
existence  of  a  mere  legal  trust  would  not  have  been  an  answer  to  a  plea 
of  the  Statute  of  Limitations ;  so  I  conceive  that  in  the  present  case  no 
alteration  can  take  place,  from  the  existence  of  an  express  trust,  and 
that  that  trust  cannot,  under  these  circumstances,  be  considered  as  an 
answer  to  the  statute.^  I  am  of  opinion,  therefore,  that  the  judgment  of 
the  Master  of  the  Rolls  was  the  correct  judgment,  and  that  the  judg- 
ment of  the  late  Lord  Chancellor,  reversing  it,  ought  to  be  set  aside. 
As,  however,  two  learned  judges  have  entertained  different  opinions  on 
this  p>oint,  the  decree  of  the  Court  below  must  be  set  aside,  without 
costs.  Judgment  reversed  without  costs. 

1  Freake  v.  Cranefeldt,  3  M.  &  Cr.  499 ;  Eyansv.  Tweedy,  1  Beav.  55 ;  Cadbnxy  v. 
Smith,  9  Eq.  37  ;  Re  Hepburn,  14  Q.  B.  D.  394 ;  Re  Stephens,  43  Ch.  D.  39 ;  Hines  i;. 
Sprnill,  2  Dev.  &  B.  Eq.  93 ;  Man  r.  Warner,  4  Whart.  455.  In  this  country  it  would 
seem  that  a  general  charge  by  a  testator  upon  his  lands  for  the  payment  of  debts  and 
legacies  would  not  affect  the  running  of  the  Statute  of  Limitations,  since  the  lands 
would  be  chargeable  in  any  event.  Carrington  v.  Manning,  13  Ala.  611;  Steele  r.  Steele, 
64  Ala.  438,  458 ;  Starke  v,  Wilson,  65  Ala.  576 ;  Martin  o.  Gage,  9  N.  Y.  398 ;  Trinity 
Church  V.  Watson,  50  Pa.  518  (explaining  Alexander  i^.  McMurry,  8  Watts,  504).  But 
see  Templeton  u.  Tompkins,  45  Miss.  424 ;  Abbay  v.  HUl,  64  Miss.  340.  —  Ed. 
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Iir  BS  SMITH.    HENDERSON-BOE  o.  HITCHINS. 
In  the  Chancebt  Ditision,  July  2,  1889. 

[Reported  in  42  Chancery  Divinon,  302.] 

ORiGiNATiNa  Summons  to  determine  certain 'questions  arising  upon 
the  will  of  Caroline  Smith,  who  died  on  the  14th  of  December,  1888. 

The  testatrix,  by  her  will,  dated  the  26th  of  July,  1888,  appointed 
the  plaintiff  to  be  her  executor^  and  directed  that  all  her  just  debts  and 
ftineral  and  testamentary  expenses  should  be  paid  as  soon  as  conve- 
niently might  be  after  her  decease.  After  bequeathing  some  small 
pecuniary  legacies,  and  five  legacies  of  £1,000  each,  the  will  continued: 
^' I  leave  the  residue  of  my  money  (including  the  £750  settled  on 
my  brother,  Charles  H.  Smith,  at  his  death)  to  my  cousin  Dorothy 
Hitchins." 

At  the  time  of  the  death  of  the  testatrix  her  personal  estate  consisted 
of  about  £1,200.     She  had  no  real  estate. 

The  summons  was  issued  by  the  executor,  as  plaintiff,  against  Doro- 
thy Hitchins  (who  was  an  infant),  and  two  sisters  of  the  testatrix,  as 
defendants.  It  asked  the  determination  (inter  alia)  of  the  question 
whether  the  plaintiff  was  at  liberty  to  pay  the  whole,  or  any  and  what 
part,  of  the  income  of  the  property  to  which  Dorothy  Hitchins  should 
be  held  to  be  entitled  under  the  will  to  her  father,  under  the  provisions 
of  section  48  of  the  Conveyancing  Act,  1881^hich  permitted jajrtistee^ 
Joranjnfant  to  pay  tlie  income  of  the  trust  property,  atTiis  discretion, 
to  tbgjnfanrrparent,  or  otherwise  apply  it  for  the  infant's  maintenance, 
education,  or  benefiC^ " 

O.'  Sroume^  for  the  infant 

O.  Curtis  PHce^  for  the  sisters  of  the  testatrix. 

North,  J.  I  think  the  point  is  clear.  The  testatrix,  afber  directing 
the  payment  of  her  debts  and  funeral  and  testamentary  expenses,  and 
bequeathing  some  pecuniary  legaciesa^left  *^  the  residue  of  her  money" 

to  an  '^r\riKr\t^ tS^'^^  «^«^  Kiw|noa^h0/^  fiomc  specific  legacies.     It  is  the 

duty  oTthe  executor  to  clear  the  estate,  —  to  paj-  the  debts,  funeral 
Bird  testamentary  expenses,  and  the  pecuniary  legacies,  and  to  hand 
over  the  assets  specifically  bequeathed  to  the  specific  legatees.  When 
all  this  has  been  done  a  balance  will  be  left  in  the  executor's  hands,  and 
I  think  it  is  plain  that  this  balance  will  be  held  b}*  him  jn  trust  for  the 
"tnftmtwtthtn  ttfe  meaning  of  section  45.  In  PhilHpo  v.  Munnings '  the 
question  arose,  whether  a  suit  against  the  executor  of  an  executor  to 
recover  a  sum  of  monej*^  which  the  original  testator  had  bequeathed  to 
his  executor  upon  certain  trusts,  the  ultimate  trust  being  for  John 

'^  The  statement  of  the  case  has  been  abridged.  — Ed. 
s  a  My.  &  Cr.  309. 
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Bascall,  who  was  dead  intestate,  the  plaintiffs  being  his  next  of  kin, 
was  ^^  a  suit  to  recover  a  legacy  "  within  the  meaning  of  the  Statute  of 
Limitations,  3  <&  4  Will  IV.  a  27.  The  defendant*s  testator  had  set 
apart  the  sum  of  £400  to  answer  the  legacj.  Lord  Cottenham  held 
that  the  suit  was  not  a  suit  to  recover  a  legacy.  He  said:^  *'The 
whole  fallacy  of  the  defendant's  argument  consists  in  treating  this  suit 
as  a  suit  for  a  legacy.  Now,  the  fund  ceased  to  bear  the  character  of  a 
legacy,  as  soon  as  it  assumed  the  character  of  a  trust  fund.  Suppose 
the  fund  had  been  given  by  the  will  to  anybody  else  as  a  trustee,  and 
not  to  the  executor ;  it  would  then  be  clearly  the  case  of  a  breach  of 
trust." 

Again,  in  Dixt^^Burford  *  executors  had^asssnted-tQ  A  .specific  be- 
quest  of  £400j[gh5gjaBJiaamaljtg3^  surrender  of  copy-, 

holds  which  had  become  absolute)  to  them,  upon  cgrtain  trusts.  The 
executors  aia  not  procure  themselves  to  be  admitted,  and  onp  of  thmT 
alone  received  the  money  and  released  the  estate  and  misapplied  the 
money.  It  was  held  that  the  co-executor  had  become  a  trustee,  and 
was  liable  to  make  good  the  money.  Lord  Romilly,  M.  R.,  said :  * 
**  Thft  firftt  qi^fifttinn  here  is,  whether  the  relation  of  trustee  and  cestui 
^ae  trust  existed?  There,  Ja.A.  «p**^'^^  ^^ff^j  of  this  mortgage  for 
£400,  and  a  bequest  of  the  residue  to  the  executors.  The  moment  the 
executors  assented  to  the  bequest,  they  became  trustees  for  their  cestuis 
gite  trtistent,  the  £400  then  ceased  to  be  part  of  the  testator's  assets, 
and  it  became  a  trust  fund  for  the  benefit  of  the  plaintiff  for  life,  and 
afterwards  for  his  children,  and  the  executors  became  mere  trustees  for 
them  of  that  fund." 

In  my  opinion,  it  makes  no  difference  for  this  purpose  whether  a 
pecuniary  legacy  payable  out  of  the  estate  is  given  to  an  infant,  or  the 
residue  of  the  teatator!a-efitate Isl  £iven  to.iui  infant,  ao  soon  as.  that 
^  residue^is^jEiarprtflinti — X-IQISl'^l.L^/^I.t^  g2an^-othfii^ca8a8T-buLX.lhink 
those  two  are  sufficient  to  show  what  the  clearly  settled  rule  of  law  is. 
In  my  opinion,  the  residue  of  the  moo^  Jp  the  hands  of  the.  executor, 
^  A{|ef  B&tlSfying ~aTI  the  previous  trusts  of  the  will,  is  propertiy  held  by. 
the  executOf  in  trust  for  the  infant,  within  the  meaning  of  section  43.^ 


1  2  My.  &  Cr.  314.  «  19  Beav.  409.  '  19  Beav.  412. 

*  A  beqaest  to  an  executor  upon  trust  to  invest  and  paj  tbe  income  to  another  is 
not  a  legacy  within  9  &  10  Vict.  c.  95,  s.  65,  giving  the  connty  courts  jurisdiction 
over  legacies.  Hewston  v.  Phillips,  11  Ex.  699.  Alderson,  B.  said  in  this  case,  p.  702  : 
**  It  is  no  part  of  the  ordinary  duty  of  an  executor  to  do  what  this  trustee  is  required 
to  do ;  for,  inasmuch  as  the  cesiuis  que  trust  are  infants,  he  is  to  invest  the  money 
during  their  minority.  .  .  .  That  is  no  part  of  the  duty  of  an  executor;  and  there- 
fore this  is  the  case  of  a  real  trust." 

Conversely,  a  legacy  is  not  beyond  the  reach  of  a  creditor's  bill  as  a  "trust" 
proceeding  from  a  third  person.    Bacon  v.  Bonham,  27  N.  J.  Eq.  209. 

It  is  not  always  easy  to  determine  whether,  in  a  given  case,  an  executor  has  ceased 
to  hold  a  fund  as  executor,  and  assumed  the  attitude  of  a  trustee.  But  the  legal  dif- 
ference between  the  two  relations  is  clearly  dofta^  and  has  been  frequently  illustrated, 
E.  g.,  if  the  executor  has  become  a  trustee/ (I j  the  beneficiary  has  no  further  claim 
npon  the  general  assets  of  th»  dAceaaed.    He  must  look  solely  to  the  specific  res  ap* 
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DRAKE  AND  WIFE  v.  PRICE,  Subvivob  of  ROBINSON. 
In  the  Coubt  of  Appeals,  New  York,  Seftembeb,  1851. 

[Reported  in  5  New  York  Reports,  480.] 

Foot,  J.^  delivered  the  opinion  of  the  Court 

The  material  question  in  this  cause  is,  whether  the  appellant  and 
his  deceased  co-executor  held  the  funds  as  executors  or  as  trustees,  or, 
in  other  words,  whether,  as  executors,  they  had  paid  it  over  to  them- 
selves, as  trustees,  and  held  it  in  the  latter  character. 

propriated  to  the  trust :  Wilmott  v.  Jenkins,  I  Beav.  401  (semble) ;  Broagham  v.  Poa. 
lett,  19  Beav.  119;  Brown  v.  Kelsey,  2  Cafih^^3,  248 ;  Habbard  v.  Lloyd,  6  Cosh.  522 ; 
Miller  r.  Congdon,  14  Gray,  114  {setnble),  f2)Jrhe  beneficiary's  remedy  is  in  equity, 
instead  of-  the  Probate  Court :  Parsons  v.  fjfmBA,  32  Ck>nn.  566,  5  Blatchf.  170,  s.  c. ; 
Worden  v.  Kerr  (Michigan,  1892),  51  y^.  W.  R.  937  ;  Poole  v.  Brown,  12  S.  Ca.  556. 
(3)  The  beneficiary  has  a  claim,  in  case  of  failure  to  invest,  of  what  might  have  been 
realized :  Burchell  v,  Bradford,  6  Mad.  235  (semble).  ^^If  there  are  several  execu- 
tors and  trustees,  one  trustee  cannot  act  for  all,  whereone  executor  might  so  act : 
Ham  V,  Ham,  58  N.  H.  70.  (5)  One  trustep  Way  be  liable  for  the  default  of  a  co- 
trustee when  an  executor  would  not  have  to  answer  for  default  of  a  co-executor ;  Dix 
V.  Burford,  19  Beav.  409.  ^n Beneficiary,  as  plaintiff,  may  be  a  witness  in  a  proceed- 
ing against  the  trustee,  whenne  "could  not  testify  in  a  proceeding  againsLj^e  executor 
as  the  representative  of  the  deceased :  Myers ^.  Reinstein,  S^Sg^fid-  nT^tatute  of 
Limitations  which  bars  a  claim  for  a  legacy  baa  no  bearing  o^neclaim  against  the 
trustee :  Phillipo  v,  Munnings,  2  M.  &  Gr.  309 ;  lyson  v.  Jackson,  30  Beav.  384 ;  Re 
Rowe,  58  L.  J.  Ch.  703 ;  Re  Davis,  '91,  3  Ch.  119  {semble);  Re  Swain,  '91,  3  Ch.  233 ; 
Hartford  v.  Power,  2  Ir.  R.  Eq.  204 ;  O'Reilly  v.  Walsh,  6  Ir.  R.  Eq.  555.  (8)  The 
beneficiary^  as  in  other  cases  of  trusts,  may,  to  prevent  a  failure  of  the  trust,  secure 
the  appointment  of  ^new  trustee :  Ex  parte  Dover,  6-  Sim.  500 ;  Ex  parte  Willdnson,  \ 
3  MonL  &  A.  145.  ■9alt  seems  clear  that  after  the  executor  has  become  a  trustee  \  \ ^ 
the  sureties  on  the  exScutor'a  bond  cannot  be  charged  for  aubsequent  acts  or  omissions  I 
of  the  trustee  :  Perkins  v.  Lewis,  41'^ia.  €62  {semble) ;  Hinds  v.  Hinds,  85  Ind.  313;  I 
State  V.  Anthony,  30  Mo.  Ap.  625 ;  see  also  Ruffln  i;.  Harrison,  »i  H,  kjsl  iHA.  But  m 
some  jurisdictions,  notably  in  Massachusetts,  the  sureties  on  the  executor's  bond  con- 
tinue liable,  even  though  the  regular  executorial  duties  are  all  performed,  until  the 
executor  has  g^ven  a  new  bond  as  trustee :  Groton  v.  Ruggles,  17  Me.  137  {semble) ; 
Knight  V.  Loomis,  30  Me.  204  {semble) ;  Hall  v.  Gushing,  9  Pick.  395  ;  EUis  v,  Ellis, 
12  Pick.  178,  181 ;  Towne  t;.  Ammidown,  20  Pick.  535 ;  N^wcomb  v.  Williams,  9  Met.  • 
525 ;  Conkey  v.  Dickinson,  13  Met.  51 ;  Prior  v.  Talbot,  10  Gush.  1 ;  Miller  v,  Gongdon, 
14  Gray,  114  ;  Richardson  v.  Morrill,  146  Mass.  76;  Felton  v.  Sawyer,  41  N.  H  202 
(but  see  Leavitt  v,  Wooster,  14  N.  H.  550)  ;  see  also  State  t;.  Nichols,  10  Gill  &  J.  27 ; 
Almond  v.  Mason,  9  Grat.  700.  And  the  court  will  permit  a  new  bond  to  be  given 
only  when  special  reasons  of  convenience  require  it.  The  application  of  the  executor 
to  substitute  a  bond  as  trustee  in  place  of  his  bond  as  executor  was  denied  in  Dorr  v. 
Wahiwright,  13  Pick.  328,  and  the  beneficiary  was  equally  unsuccessful  in  Holbrook 
V.  Harrington,  16  Gray,  102. 

In  other  jurisdictions  where  the  will  directed  an  investment  of  personalty  by  the 
executor,  the  sureties  on  the  executor's  bond  were  held  until  the  investment  was 
made.  Perkins  v.  Moore,  16  Ala.  9 ;  Granson  v.  WUson,  71  Mich.  356;  GlufE  v.  Day, 
124  N.  Y.  195 ;  Probate  Gourt  v.  Angell,  14  R.  I.  495.  —Ed. 

^  The  statement  of  facts  is  omitted,  being  sufficiently  indicated  in  the  opinion  of 
Paige,  J.  —  £Db 
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The  same  qnestion  arose  on  a  eimilar  clause  in  a  will  in  the  ease  of 
Valentine  v.  Valentine,^  and  Chancellor  Walworth  decided  that  the 
executors  held  the  funds  in  their  character  of  executors,  and  not  as 
trustees.  His  decision  appears  to  me  to  be  sound,  and  in  accordance 
with  the  provisions  of  the  will. 

Holding  the  fund,  and  receiving  and  paying  over  the  interest,  as 
executors,  the  appellant  and  his  co-executors  are  clearly  entitled  to 
only  one  per  cent  on  the  interest  received  and  paid. 

Paige,  J.  (disaenting) .  The  office  of  an  executor  is,  to  take  pos« 
session  of  all  the  goods  and  cliattels,  and  other  assets  of  the  testator  ;''*^ 

— ,,^^^,B-      ■■■■■■■     -■■■■■ —.y..^.  .■.■—■■■  J    yy..  »..^  .^^i.»  ■■■II  lit      I        mwtmmmmmi^ammmmmmmmmmmmm^      •%i«<« 


to  collect  tbe  outstanding  debts' ancT sell  the  goods  and  chattels  so  far** 
as  is  necessary  to  the  payment  of  the  detts  and  l^^g^jfifl  ;  ^^"jft^TBe  '  "^ 
[debts  and  legacies,  and  under  the  order  of  the  surrogate  to  distribute 
the  surplus  to  the  widow  and  children  or  next  of  kin  oi  the  decease 
lese  acts  embrace  trtt  the  duties  which '  appropriately  belong 'lb "tfc'6"^" 
[eciitorial  office.    If' any  other  duty  is  imposed  upon  the  executor, 
or  any  power  conferred,  not  appertaining  to  the  (ftltftfS*  atWVC'^CTiumei'* 
aled,  a  trust  or  trust  power  is  created,  and  the  exectfWf'TJecomes  a  " 
ttnstee, 'Ot  the  donee  of  a  trust  power.    And  such  pbweS'are  con-  ' 
lerredi  and^'such  duties  imposed  upon  1dm,  not  as  incidents  to  his 
office  of  executor,  but  as  belonging  to  an  entirely  distinct  character, — 
that  of  trustee.    And  in  all  such  cases  the  trust  and  executorship  are 
distinguishable  and  separate.    The  allegations  of  the  complaint  make 
out  a  case  of  trust.     The  defendants,  who  were  executors,  were 
directed  in  the  will  of  Gilbert  Hunter  to  invest  $5,000,  as  the  share  of. . 
the  plaintiff,  Julia  Drake^and  to.  keep  the  same  investe'df  during  her 
lifeTand  to  secureTEe  interest  and  pay  the  same  over  annually  to  her 
during  hey  Ufe^  and  oja  her  decease  to  divide  the  principal  among 
her  lawful  heirs.    The  defendants,  in  accordance  with  the  direction 
of  the  will,  invested  the  $5,000,  and  have  annually  paid  over  to  her 
the  interest,  deducting  therefrom  five  per  cent  commissions.    This  is 
not  like  the  case  of  Valentine  v.  Valentine.^    In  that  case  the  trust 
had  not  been  assumed  by  the  executors  by  an  investment  of  the  trust 
moneys,  and  the  consequent  separation  from  the  moneys  held  by  the 
defendants  in  their  character  of  executors.    Here  the  «^pftritf.i/)p  wan 
made.    The  share  of  the  plaintiff  Julia  Drake  was  taken  out  of  the 
mass  of  the  moneys  belonging  to  the  estate  of  the  testator,  and  in- 
vested as  a  separate  trust  fund  for  the  use  and  benefit  of  the  cestui 
que  trust.     The  payment  of  the  interest  annually  on  the  sum  so 
invested  to  the  plaintiff  Julia  Drake  is  equivalent  to  an  annual  ac- 
counting under  the  154th  rule  of   the  late  Court  of  Chancery,  and 
entitled  the  defendants  to  full  commissions  on  the  sum  so  received, 
as  interest,  and  paid  over  each  year,  without  regard  to  the  aggregate 
amount  of  the  previous  receipts  and  disbursements  by  them,  either  as 
executors  or  trustees.    (6  Paige,  216;  7  Paige,  266;  2  Paige,  287; 
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9  Paige,  467.)  The  queBtion  whether  the  defendants  would  be 
entitled  to  double  commissions  for  receiving  and  paying  out  the 
principal  sum  of  $5,000,  does  not  arise  in  this  case.^  There  was 
no  actual  payment  to  the  defendants  of  the  $5,000  as  trustees, 
the  money  being  already  in  their  hands  as  executors.  And  there 
wiU  be  no  actual  payment  out,  of  the  $5,000,  until  the  death  of  Julia 
Drake* 

The  Revised  Statutes  allow  executors  full  commissions  only  when 
moneys  are  both  received  and  paid  out.  And  under  the  late  Chan- 
cellor's decision,  one  half  commissions  are  to  be  allowed  for  receiving 
and  one  half  for  paying  out.  (7  Paige,  267.)  No  commissions  can  be 
allowed  on  either  the  Investment  or  the  reinvestment  of  trust  moneys, 
or  on  the  collection  of  moneys  so  invested  or  reinvested.  (7  Paige, 
265.) 

I  am  of  opinion  that  the  Judgment  of  the  Supreme  Court  should  be 
reversed.  Judgment  affirmed^ 

^  Donble  comzaissions  are  not  allowable  when  the  executor  is  also  trustee.  Val- 
entine V,  Valentine,  2  Barb.  Ch.  430. 

*  Lansing  v,  Lansing,  45  Barb.  182  Accord,  Miller  v,  Congdon,  14  Gray,  114 
(aembU) ;  Westerfield  v.  WesterEeld,  1  Bradf.  198  Conira,  -*  Ed. 


A  trustee  is  to  be  distinguisbed  from  a  liquidator  of  a  company:  Knowles  v, 
Scott,  '91, 1  Ch.  717 ;— and  from  a  guardian :  Fox  i;.  Minor.  32  CaL  111/  Andezsoa 
V.  Cameron,  Morris,  Iowa»  437 ;  Brooks  v.  Brooks,  11  CusL.  IS.— >lji>.' 
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SECTION  VL 
The  Language  neeenary  to  the  Creation  of  a  Truet. 

PALMEB  V.  SCHRIBB. 
Ik  Ch^gert,  before  Lord  Haroourt,  C.«  ,  1718. 

[Rqiorttd  in  2  Eqm^  Cases  Abridged,  291,  plaeUxim  9.] 

J.  S.  devises  the  residae  of  his  estate  to  his  wife,  and  desires  her 
to  give  all  h^n^state  at  her  death  to  his  and  her  relations.  Q^CBre,  If 
this  does  amount  to  a  devise  on  a  trust  in  the  wife  for  all  the  estate 
which  the  husband  gave  her  by  his  will.  Harcourt,  C.  thought  these 
words  too  general  to  amount  to  a  devise  over  of  his  estate  after  the 
death  of  the  wife ;  nor  can  it  be  taken  as  a  trust,  because  the  words  ex- 
tend J^  all  the  4t8tata  whifik  ahe  shall  be  possessed  of  at  the  time  of  her 
death,  which  the  husband  has  not  any  power  over,  and  therefore  it 
must  be  taken  over  as  a  recommendation,  and  not  as  a  devise  or  tmst^ 
But  if  the  testator  had  desired  his  wife  by  his  will  to  give  at  her  death 
all  the  estate  which  he  had  devised  to  her,  to  his  and  her  relations, 
there  the  estate  devised  to  her  ought  to  go  after  her  death  to  his  and 
her  relations,  according  to  the  statute  of  distributions. 

BiU  dismiaeed. 

^  Anon.,  2  Eq.  Ab.  291,  pi.  8  (Bequest  to  a  wife :  "  I  desire  and  request  my  said 
wife  to  give  A|UbfiUfi^te  which  she  shall  have  at  the  time  of  her  death  to  hex  and  my 
nearest  relations  equally  amongst  them  "). 

Eade  v,  Eade,  5  Mad.  118  (Bequest  to  a  wife, "  requesting  that  she  will  at  her  death 
leave  £200  to  each  of  the  Miss  Nortons,  and  leave  the  remainder  _of  her  property  to 
my  nephews  6.  and  W.  in  such  proportions  as  she  thinks  proper")* 

Lechmere  v.  Lavie,  2  M.  &  E.  197  (Bequest  to  two  eldest  daughters:  "If  they  die 
single,  of  course  they  will  leav^Hjjgjyj^u^m^^^mQUISgU^eir  brothers  and  sisters,  or 
their  children  *'). 

Hood  V  Oglander,  34  Beav.  613  (Devise  to  a  son  :  "  And  it  was  his  anxious  deshn 
that  he  would  so  settle  and  devise  the  same,  •  •  •  and  also  the  manors,  messuages,  lands, 
and  hereditaments  lp  which  he  was  or  might  become  entitle4>  .  •  .  that  the  same  .  .  . 


might  continue  in  the  name  oi  ugi 

Famall  r.  Pamall,  9  Ch.  D.  96  (Bequest  of  everythmg  to  a  wife :  "  It  is  my  wish 
that  ^jf^tevflr  property  mv  wife  might  poBseM  »t  ]|y  dMtth  ^la  equally  divided  between 
my  children  "). 

Hoi^DS  V.  Glunt,  111  Fa.  287  (Bequest  of  everything  to  a  wife  forever:  "My  fur- 
ther request  is  that  at  the  death  of  mv  wife  she  will  so  divide  what  she  may  have 
among  our  dau^l^f^ipg'  r^'^^^Pi  Jt)^^**  ^d  share  alike  ^)7 
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HARDING  V.  (JLYN. 
In  Chancbbt,  bbfobe  Hon.  John  Vernet,  M.  B.,  June  7,  1789. 

[Reported  in  1  Atkyfu,  469.] 

Nicholas  Harding  in  1701  made  his  will,  and  thereby  gave  ''to 
Elizabeth,  his  wife,  all  his  estate,  leases,  and  interest  in  his  house  in 
Hatton  Garden,  and  all  the  goods,  furniture,  and  chattels  therein  at 
the  time  of  his  death,  and  also  all  his  plate,  linen,  jewels,  and  other 
wearing-apparel,  but  c^id  ^eaire  her  at  or  before  her  death  to  give  such 
leases,  house,  furniture,  goods  and  chattels,  plate  and  jewels,  unto  and 
amongst  such  of  his  own  relations  as  she  should  think  most  desftrving^ 

and  made  his  wife  executrix,  and  died  the  23d  of 
swithout  issue. 

Elizabeth,  his  widow,  made  her  will  on  the  12th  of  June,  1737, ''  and 
thereby  gave  all  her  estate,  right,  title,  and  interest  to  Henry  Swindell 
in  the  house  in  Hatton  Garden,  which  her  husband  had  bequeathed  to 
her  in  manner  aforesaid ;  and  after  giving  several  legacies,  bequeathed 
the  residue  of  her  personal  estate  to  the  defendant  Glyn  and  two  other 
persons,  and  made  them  executors,"  and  soon  after  died,  without  hav- 
ing given  at  or  before  her  death  the  goods  in  the  said  house,  or  without 
having  disposed  of  any  of  her  husband's  jewels,  to  his  relations. 

The  plaintiffs  insisting  that  Elizabeth  Harding  had  no  property  in 
the  said  furniture  and  jewels  but  for  life,  with  a  limited  power  of  dis- 
posing of  the  same  to  her  husband's  relations,  which  she  has  not  done, 
brought  their  bill  in  order  that  they  might  be  distributed  amongst  his 
relations,  according  to  the  rule  of  distribution  of  intestates'  effects. 

Master  of  the  Rolls.  The  first  question  is,  If  this  is  vested  ab- 
solutely in  the  wife?  And  the  second.  If  it  is  to  be  considered  as 
undisposed  of,  after  her  death,  who  are  entitled  to  it? 

As  to  the  first,  it  is  clear  the  wife  was  intended  to  take  only  bene- 
ficially during  her  life ;  there  are  no  technical  words  in  a  will,  but  the 
manifest  intent  of  the  testator  is  to  take  place,  and  the  words  ^'  will- 
ing" or  '^desiring"  have  been  frequently  construed  to  amount  to  a 
trust,  Eacles  et  ux.  v.  England  et  ux, ;  ^  and  the  only  doubt  arises  upon 
the  persons  who  are  to  take  after  her. 

Where  the  uncertainty  is  such  that  it  is  impossible  for  the  court  to 
determine  what  persons  are  meant,  it  is  very  strong  for  the  court  to 
construe  it  only  as  a  recommendation  to  the  first  devisee,  and  make  it 
absolute  as  to  him ;  but  here  the  word  ^'  relations  "  is  a  legal  description, 
and  this  is  a  devise  to  such  relations,  and  operates  as  a  trust  in  the 
wife,  by  way  of  power  of  naming  and  apportioning,  and  her  non-per- 
formance of  the  power  shall  not  make  the  devise  void,  but  the  power 

1  2  Vem.  466. 
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shall  devolve  on  the  court ;  and  though  this  is  not  to  pass  by  virtue  of 
the  statute  of  distributions,  yet  that  is  a  good  rule  for  the  court  to  go 
by.  And  therefore  I  think  it  ought  to  be  divided  among  such  of  the 
relations  of  the  testator  Nicholas  Harding,  who  were  his  next  of  kin 
at  her  death ;  and  do  order  that  so  much  of  the  said  household  goods 
in  Hatton  Garden,  and  other  personal  estate  of  the  said  testator 
Nicholas  Harding,  devised  by  his  will  to  the  said  Elizabeth  Harding, 
his  wife,  which  she  did  not  dispose  of  according  to  the  power  given  her 
thereby,  in  case  the  same  remains  in  specie,  or  the  value  thereof,  be 
delivered  to  the  next  of  kin  of  the  said  testator  Nicholas  Harding,  to 
be  divided  ftqnftl]Y  amongst  them,  to  take  place  from  the  time  of  the 
death  of  the  said  Eliisabeth  Harding.^ 


HARLAND  v.  TRIGG. 
In  Chancbkt,  bbfobb  Lobd  Thublow,  C,  ,  1782. 

{RqicrUdm  1  Brwm*8  Chancery  Ccuea,  142.] 

RiCHABD  HABLAin>,  being  seised  in  fee  of  the  manor  of  Sutton,  in 
the  county  of  York,  and  having  four  sons,  Philip,  John,  Richard  (the 
plaintiff),  and  Francis,  by  his  will  in  1747  devised  the  said  manqr^£with 
_othfilLlands)  to  Philip^  the  eldest  son^  for  life»-Hith  reinainder  to  his 
.^£rat^d  other  sons  in  tail  male,  remainder  to  John,  the  second  son,  for 
JifJBjTemainder  to  the  plaintiflf  for  life, remainder  to  Richard  for  life,  with 
like  remainders  to  their  several  first  and.  other  sons^  and  with  further 
^maihtterg",  over.  Richard,  the  father,  died  in  1750;  Philip  entered, 
and,  being  himself  also  possessed  of  leasehold  estates  in  Sutton,  some 
for  lives  and  others  for  years,  by  his  will,  made  in  the  year  1764,  gave 
his  leasehold  estate  for  lives  to  the  trustees  of  his  father's  will,  to  the 

^  In  Brown  o.  Higgs,  8  Ves.,  Lord  £ldon  said,  p.  570 :  "  It  is  perfectly  clear  that, 
where  there  is  a  mere  power  of  disposing,  and  that  power  is  not  executed,  this  court 
cannot  execute  it.  It  is  equally  clear  that,  wherever  a  trust  is  created,  and  tlie  execn* 
tion  of  that  trust  fails  by  the  death  of  the  trustee,  or  by  accident,  this  court  will 
execute  the  trust.  One  question,  therefore,  is,  whether  John  Brown  had  a  trust  to 
execute,  or  a  power,  and  a  mere  power.  But  there  are  not  only  a  mere  trust  and  a 
mere  power,  but  there  is  also  known  to  this  court  a  power  which  the  party  to  whom  it 
is  given  is  intrusted  and  required  to  execute ;  and  with  regard  to  that  species  of  power 
the  court  consider  it  as  partaking  so  much  of  the  nature  and  qualities  of  a  trust,  that 
if  the  person  who  has  that  duty  imposed  upon  him  does  not  discharge  it,  the  court 
will,  to  a  certain  extent,  discharge  the  duty  in  his  room  and  place.  Upon  that  prin- 
ciple, the  case  of  Harding  v.  Glyn  proceeded.  But  that  case  cannot  be  got  rid  of  by 
saying  it  is  a  singular  case,  and  that  it  is  difficult  to  reconcile  all  subsequent  cases  with 
it ;  for  that  case  lias  been  treated  as  a  clear  authority,  probably  for  the  whole,  certainly 
by  my  own  experience  for  a  very  considerable  pact,  of  the  time  elapsed  since  thai 
Judgment  was  pronounced/'    See  infra,  p.  000. 
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/Bame  uses  to  which  the  lands  devuBed  by  the  f&ther'B  will  were  limitedf 
so  Deu:  as  by  law  he  could ;  and  then  followed  this  dause :  *^  And  all 
other  my  leasehold  estates  in  the  parish  or  township  of  Sutton  I  give 
to  my  brother  John  Harland,  forever.  j|ppinp  he  will  oontinne  them  in 
the  family."  Philip  died  in  1766.  John  entered  on  the  estate,  and 
died  in  1772,  having  made  his  will  and  given  these  leasehold  estates  to 
his  widow,  whom  he  made  executrix,  and  who  since  mairied  the  de- 
fendant Trigg.  Richard,  the  third  son,  filed  this  bill,  insisting  the 
devise  in  Philip's  will  subjected  these  estates  to  the  same  uses  as  those 
declared  by  the  father's  will ;  that  he  was,  therefore,  entitled  to  the  next 
estate  in  remainder,  and  praying  that  it  might  be  so  declared. 

Mr.  Attorney  Oeneral,  Mr.  Madocksj  Mr.  Ainge^  and  Mr.  Spranger 
contended  that  John  had  an  estate  only  for  life.^ 

Lord  Chancellor.  I  have  no  doubt  but  a  requisition  made  with  a 
clear  object  will  amount  to  a  trust  In  the  case  of  the  Duchess  of 
Buckingham's  will,  the  words  were  very  gentle,  but  had  a  distinct  ob- 
ject But  where  the  words  are  not  clear  as  to  their  object,  they  cannot 
raise  a  trust.  Where  this  t/*gtftt/^r  ^*y1  ft  l^'^'^fihf^^^  estate^  whidi  h^ 
meant  should  go  to  the  famijjj  he  h^  used  apt  words ;  therefore,  where 
lie  "has  not  use^  such  words,  he  had  a  different  intent. 
'^  Mr,  Mansjield  and  Mr,  TXoyS^  for  the  defendant. 

Lord  Chancellor.  I  think  every  will  ought  to  be  construed  accord- 
ing to  the  intent  of  the  testator,  where  it  can  be  collected.  In  order  to 
make  a  title,  the  plaintiff  states  that  the  father  had  settled  his  estates 
in  strict  settlement,  and  insists  that  I  shall  understand  this  devise  as 
giving  the  leasehold  estates  to  the  same  uses,  as  nearly  as  their  nature 
will  admit.  The  testator  gives  other  estates  to  trustees,  subject  to 
fthargegj^jQ^  the  uses  uiTi^Ab  .settlement ;  he  therefore  understood  how 
♦r^^oiro  iiio^^^ljif^fl  iiaMft  kr.  fh/^aa  iiaafl^  m^  lutcnded  somcthing  diffeiv 

ent  herg^  The  argument  is,  that  there  will  be  part  of  the  will  ineffect- 
ual, the  words,  ^^  hoping  that  he  will  continue  them  in  the  family": 
the  answer  is,  that  the  words  are  precatory,  not  imperative.  Another 
argument  made  use  of  is,  that,  if  this  was  fhrniture,  the  devise  would 
carry  it :  but,  if  so,  it  would  be  on  this  ground,  that  he  recollected 
that  the  house  would  pass,  and  meant  the  furniture  should  re- 
main attached  to'  it  under  all  its  limitations.  That  case  has  peculi- 
arities that  do  not  occur  here.  It  would  be  a  great  deal  too  much  to 
tie  this  up  as  a  strict  settlement.  I  had  a  doubt  whether  the  family 
could  not  claim  some  interest  in  the  subject,  but  when  I  come  to  con- 
sider, I  take  the  rule  of  law  to  be  this :  that  two  things  must  concur  to 
constitute  these  devises,  — the  terms  and  the  object  JJoping  is  in  con- 
tradistinction to  a  direct  devise ;  but  whenever  there  are  annexed  to 
such  words  precise  and  direct  objects,  the  law  has  collected  the  whole 
together,  and  held  the  words  sufficient  to  raise  a  trust :  but  then  the 
objects  must  be  distinct ;  where  there  is  a  choice,  it  must  be  in  the 

^  The  aigaments  of  couimI  are  omitted.  —  En. 
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power  of  the  devisee  to  dispose  of  it  either  way.  If  he  had  sold  these 
leaseholds,  the  family  ooald  not  have  taken  them  from  the  vendee,  or 
if  he  had  given  them  to  any  one  part  of  the  famil}-,  the  others  could 
have  no  remedy.  The  will  does  not  import  a  devise,  as  the  words  do 
not  clearly  demonstrate  an  object.  I  am  therefore  of  opinion  that  the 
biU  must  be  dismissed. 


WYNNE  V.  HAWKINS. 
In  Chancert,  before  .Lord  Thurlow,  C,  ,  1782. 

[Bqwied  in  1  Brown's  Chancery  Cases,  179.] 

The  plaintiff  is  the  only  surviving  child  of  William  Wynne,  who 
was  the  only  son  of  John  Wynne.  John  Wynne,  by  will  dated  in 
1773,  gave  some  pecuniary  legacies,  and  then  went  on  as  follows: 
*^  And  as  I  have  lately  received  the  melancholy  account  of  the  death 
of  my  dear  son,  William  Wynne,  at  Bengal,  who  has  left  a  widow  and 
two  small  children,  and  I  am  informed  he  died  worth  five  times  the 
fortune  I  shall  leave  behind  me,  which  will  be  a  handsome  provision ; 
and  as  I  shall  leave  behind  me,  over  and  above  the  said  legacies,  only 
sufficient  for  a  decent  maintenance  for  my  loving  wife,  Mary  Wynne, 
by  whose  prudence  and  economy  I  have  saved  the  greatest  part  of  the 
fortune  I  shall  die  possessed  of,  TOt  doubting  but  that  she  will  dis* 
j)08e  of  whaf  shall  be  left_igji  ^*^'' '^'^^■^  ^^  ?,"T/;^*^  grgnfiphnfiron  «  »jt 
the  rest  and  residue  of  my  personal  estate,  goods,  chattels,  moneys 
in  the  stocks,  plate,  jewels,  watches,  and  household  furniture,  and 
whatever  else  I  shall  be  possessed  of  at  the  time  of  my  decease 
give  and  bequeath  to  my  loving  wifj^  Mary,  hereby  constituting  and 
appQinting  her  sole  executrix."  The  testator  die^Tin  September,  1775. 
The  wife  died  intestate,  July,  1781,  and  this  bill  was  filed  by  the  sur- 
viving grandchild,  against  her  personal  representative,  for  an  account 
of,  and  to  be  paid  such  part  of  the  estate  of  the  grandfather  as 
remained  undisposed  of  by  the  wife  during  her  life.  And  the  ques- 
tion was,  whether  these  words  made  an  absolute  devise  to  the  wife, 
^r  operated  as  a  remainder  over.  "^ 

Jfefr.  JBfarO/fKftf  and  Mr.  Hiifdmgu^  for  the  plaintiffs. 

Mr.  Attorney  General^  for  the  defendants.^ 

Lord  Chancellor.  If  a  bill  had  been  filed  in  the  lifetime  of  the 
wife,  could  I  have  ordered  this  money  to  be  laid  out,  and  that  she 
should  receive  the  interest  for  her  life,  and  then  it  should  go  over? 
These  are  equivocal  words,  the  intent  of  which  is  to  be  gathered  from 
the  context.  If  the  intention  is  clear  what  was  to  be  given,  and  to 
whom,  I  should  think  the  words  ^' not  doubting"  would  be  strong 
enough.    But  where,  in  point  of  context,  it  is  uncertain  what  property 

^  The  argamentB  of  coniisel  are  omitted.  —  Eix 
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was  to  be  given,  and  to  whom,  the  words  are  not  sufficient,  because  it 
is  doubtful  what  is  the  confidence  which  the  testator  has  reposed ;  and, 
where  that  does  not  appear,  the  scale  leans  to  the  presumption  that 
he  meant  to  give  the  whole  to  the  first  taker.  Here  he  looked  upon 
the  provision  made  by  the  father  of  the  grandchildren  as  an  ample 
provision,  and  meant  this  fortune  to  pass  through  the  pleasure  of  his 
wife,  leaving  it  to  her  to  use  what  she  pleased,  and  consequently  to 
make  the  residue  such  as  she  chose.  If  he  had  meant  imperatively, 
he  might  easily  have  used  such  words  as  would  have  effected  his 
intention;  but  it  is  impossible,  upon  any  rule  of  construction,  to 
make  these  words  an  order  upon  her  to  pass  the  property  over. 

£iU  dismissed^ 


^  There  was  no  trnst  in  the  foUowing  cases.  Bland  o.  Bland,  2  Cox,  349 ;  Free. 
Ch.  (ed.  Finch),  201  n. ;  2  Brown  C.  C.  43  (cited),  s.  c.  (Devise  to  a  husband  '^J"^'- 
aestly  re^mesting  that,  injcase  he  should  die  without  issue,  he  would  dispose  of  the 
esdRe,'  or  dl '  so  much  thereof  as  he  should  die  seised  of,  so  that  the  estate  might  be 
enjoyed  bj  her  daughters  "). 

Fushman  v.  Filliker,  3  Ves.  Jr.  7  (Residue  to  wife,  *' desiring  her^  .  .  .  on  her 
decease,  to  dispose  of  what  shall  be  left  among  my  children  in  such  manner  as  she 
shall  judge  most  proper ''). 

Wilson  V.  Major,  1 1  Yes.  205  (Residue  to  a  wife,  "  upon  full  trust  yid  confldence 
in  her  iustice  and  e(]^uity,tbAt.flilusC.dQfi?3^6  s^^  would  make  a  proper  distribution  of 
what  effects  might  be  left,  in  money,  goods,  or  otherwise,  to  his  children  "). 

Cowman  v.  Harrison,  10  Hare,  234  (Bequest  of  income  to  a  wife,  'ljaftiriUJffL'JJ_ 
recommeiiding.  desirinyi  and  dirfrtiing  hsi  st  hrr  decease,  by  wiU  or  otherwise,  to 
ivide  "  the  savings  therefrom  "  amongst  aU  his  children  in  equal  shares  "). 

Mills  V.  Newberry,  112  111.  124  (Bequest  of  everything  to  A.,  "upon  the  express 
condition,  however,  that  she  devise,  by  will  to  be  executed  before  receiving  the  be- 
quest, so  much  thereof  as  shall  remain  undisposed  of  or  unspent  at  the  time  of  her 
decease  to  such  charitable  institution  in  Chicago  as  she  may  select"). 

Rona  17.  Meier,  47  Iowa,  572  (Bequest  of  everything  to  a  wife,  "  with  full  power 
to  dispose  of  the  same.  ...  It  is  my  desire  that,  at  the  death  of  my  said  wife,  what- 
ever property  may  be  left  shall  thus  be  disposed  of,  and  request-  of  my  wife  that  she 
will  and  provide  that  the  property  so  received  from  me  shall  be  devised  at  her 
death  as  follows."    Full  directions  follow). 

Williams  v.  Worthington,  49  Md.  572  (Residue  to  a  wife :  "JLt-b .  mj  request 
and  desire  that  my  said  wife  should  bXilASt.will  a^^  testament  devise  and  bequeath 
all  oi  safd  property  atlier  death  remaining  in  her  possession  to  my  friend  B.  W.  and 
to  E.  W.,  .  .  .  share  and  share  alike  "). 

Davis  V.  Mailey,  134  Mass.  588  (Residue  to  a  wife,  *'to  her  sole  use,  benefit,  and 
disposal  .  .  . ;  and  whatever  may  be  left  of  my  estate,  if  any,  she  may  by  will  or  other- 
wise give  to  those  of  my  heirs  that  she  may  think  best,  she  knowing  ray  mind  upon 
that  subject.    I  am  willing  to  leave  the  matter  entirely  with  her,  feeling  satisfied  Xhat^ 
shewill  do  j^J^RSVff  fequ^Stfid.hor  t9  liLtUc  matter  ^.' 

InTlie'case  last  cited  the  court  said,  through  Field,  J.  ;*"This  construction  renders 
it  unnecessary  to  determine  whether,  if  the  recommendation  were  intended  to  bind 
the  devisee,  it  would  not  be  repugnant  to  the  devise  or  void  for  uncertainty." 

Second  Church  v.  Disbrow,  52  Pa.  219  (Devise  to  a  wife  "to  enjoy  during  her 
lifetime,  or  dispose  of  the  same,  as  shall  seem  best  unto  her,  and  in  doing  so  she  shaU 
possess  all  the  rights  and  powers  that  I  of  right  cquld  do  if  I  were  living ;  but  it  is 
my  wish  and  desire  that  my  said  wife  will  leave  at  the  time  of  her  death  the  prop-' 
erty  thus  left  to  her  by  me,  or  any  part  that  may  be  then  remaining  in  her  hand,  for 
the  benefit  of  young  men  that  are  unable  to  educate  themselves,"  &c.)- 

If  it Ja  desired  to  giv^  to  one  person  the  fuU  enjoyment  of  certain  property. 
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MAUM  V.  KEIGHLET. 

In  Chancert,  bbfobe  Sir  Richard  Pepper  Arden,  M.  R.,  June  7, 

1794. 

[Reported  in  2  Vesey,  Jr,,  333.] 

Thomas  Lowe,  by  his  will,  gave  £1,000  stock  in  trust  to  pay  the 
interest  and  dividends  to  his  daughter  Anne  Maiin  for  life,  for  her 
separate  use,  and  after  her  decease  the  principal  among  her  children ; 
if  no  children,  to  sink  into  the  residue.  He  gave  £500  stock  to  Eliza- 
beth Thompson,  and  a  similar  sum  to  Sarah  Lowe,  two  other  daugh- 
ters ;  and  declared  trusts,  in  failure  of  ^^'^rh  ^^^°^  ''"'"°  "^nnld  ninlr 
into  the  residue.  Then  he  gave  all  the  rest  and  residue  of  his  estate 
and  effects  whatsoever  and  wheresyever  in  ip^yg^^  ^  ^  Q?lJ}^"'<^  ^^ 
his  daughter  Lucy  Rawhn,  for  her  separate  use  for  life ;  after  her 
decease  for  her  husband  for  life,  and  after  his  decease  for  the  children ; 
as  to  another  third,  for  Elizabeth  Thompson,  for  her  separate  use  for 
life,  and  after  her  decease  for  her  children,  with  a  proviso  that,  if  she 
should  survive  her  husband,  and  marry  again,  she  might,  by  writing 
under  her  hand  and  seal,  executed  before  such  marriage  in  the  pres- 
ence of  two  witnesses,  direct  the  interest,  &c.  to  be  paid,  after  her 
decease,  to*  such  husband  for  life ;  as  to  the  other  third,  for  Sarah 
Lowe  and  her  children  in  the  same  manner,  and  with  a  similar  power 
in  case  of  her  marriage ;  and  in  case  either  of  these  daughters  should 

together  with  the  power  of  alienation,  and  at  the  same  time  to  secnre  to  another  the 
benefit  of  so  much  ot  the  property  as  is  not  disposed  of  by  the  first  donee,  this  desire 
may  be  accomplished  by  a  gift  to  the  one  person  for  life,  with  a  power  of  alienation, 
and  a  limitation  of  what  remains  at  his  death  to  the  other.  1  Jarman,  Wills  (4th  ed.), 
362-364 ;  Henderson  v.  Cross,  29  Bear.  216  {semble) ;  Constable  v.  Ball,  3  DeO.  & 
Sm.  411;  i2e  Stringer's  Estate,  6  Ch.  D.  1 ;  Bibbens  v.  Porter,  10  Ch.  D.  783;  /2e 
Thomson's  Estate,  13  Ch.  D.  144,  14  Ch.  Div.  263;  Re  Sheldon,  53  L.  T.  Rep.  527 ; 
Espinasse  v.  Lnfflngham,  3  Jo.  &  Lat.  166,  9  Ir.  Eq.  129;  Smith  t;.  BeU,'6  Pet.  68; 
Eggleston  ^g  T"  '^ift;  John  v.  Bradbnry,  97^nd;.,^fia^Hall  v,  Preble,  68 
Me.  100;  Hall  r.  Otis,  71  Me.  SS^^IfflWTHRJT^W^HSS^SirBarleigh  v,  Cloagh, 
52  N.  H.  267;  Terry  v.  Wiggin,  47  N.  Y.  512;  Cohen  v.  Cohen,  4  Redf.  48 ;  Colt  v 
Hazard,  10  Hun,  189  ;  Crozier  t;.  Bray,  120  N.  T.  366 ;  Leggett  t^.  Firth,  182  N.  Y.  7 ; 
Hambright's  App.,  2  Grant,  (Pa.)  320.  But  if  property  is  given  to  one  person  in  fee, 
i.  e.  as  absolute  owner,  a  limitation  to  another  of  what  is  undisposed  of  at  the  death 
of  the  absolute  donee  is  void  for  repugnancy.  For  one  of  the  incidents  of  absolute 
ownership  is  the  right  of  the  owner  to  suffer  his  property  to  descend  to  his  heir  or 
next  of  kin.  Atty.  Gen.  t;.  Hall,  Pitzg.  314;  Sprange  v.  Barnard,  2  Bro.  C.  C.  585; 
Watkins  i;.  Williams,  3  MacN.  &  G.  622;  Perry  v.  Merritt,  18  Eq.  152;  Henderson  v. 
Cross,  29  Beav.  216;  Shaw  v.  Pord,  7  Ch.  D.  669;  Howard  v.  Carusi,  109  U.  S.  725;  ^  t 

Case  V.  Dewire,  60  Iowa,  442 ;  Halliday  v.  Stickler,  78  Iowa,  388 ;  Combs  v.  Combs,  ^7  ^  ^  i     (2^^>^ 
Md.  263;  Kelly  v.  Meins,  135  Mass.  229;  Joslin  v.  Rhodes,  150  Mass.  301 ;  Weir  p.    *V  V^^- 
Mich.  Co.,  44  Micl^  5p6 ;  Hoxsey  v.  Hoxsey,  37  N.  J.  Bq.  21 ;  McClellan  v.  Larcher,        ^^  <  ^   *" ' 
45  N.  J.  Cas.  17;  Campbell  v.  Beaumont,  91  N.  Y.  464 ;  Van  Horn  v.  Campbell,  100    *  - 
N.  Y.  287 ;  Jauretche  v.  Proctor,  48  Pa.  466 ;  Cox  v,  Roger,  77  Pa.  160 ;  Cole  v.  Cole, 
79  Va.  251.— Ed. 
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leave  no  children^  the  share  of  such  daughter  was  to  go  to  the  other 
two  daughters  in  the  same  manner,  as  their  respective  funds. 

*^  And  in  case  the  whole  of  the  residue  of  my  personal  estate  shall 
become  vested  in  any  one  of  my  said  daughters,  then  I  do  give  and 
bequeath  the  same,  after  the  expiration  and  determination  of  the  sev- 
eral trusts  before  mentioned,  unto  such  surviving  daughter,  her  exec- 
utors and  JuiTniniBtrators.  |;tey<^by  recQm]|]pnr1ingr  ijj  ^^   ^nnh  flanprhtA^ 

to  dispose  of  the  same  after  her  own  death,  and  the  determination  of 
the  several  trusts  aforesaid,  unto  and  among  the  children  of  my  said 
daughter  Anne  Malim  and  my  nephew  John  Lowe,  of  Ferry  Bridge,  — 
desiring  that  his  reputed  daughter  Amelia,  though  born  before  marriage, 
may  be  considered  as  one  of  his  children." 

The  whole  residue  became  vested  in  the  testator's  daughter  Sarah, 
who  married  Keighley ;  and  the  question  was  whether,  after  her  decease 
without  issue  and  intestate,  a  trust  arose  for  the  children  of  Anne  Malim 
and  John  Lowe. 

Mr.  lAoyd^  for  the  children  of  Malim  and  Lowe,  plaintiffs. 

Mr.  Oraham  and  Mr.  Abbott^  for  the  defendant.^ 

Master  of  the  Rolls  (Sir  Richard  Pepper  Arden).  I  think, 
with  Lord  Kenyon,  that  Cunliffe  v.  Cunliffe*  is  overruled;  that  he 
meant  to  say  he  differed  from  the  Lords  Commissioners,  and  that  he 
should  be  of  the  same  opinion  if  the  word  had  been  ^'  recommend." 
The  question  is,  whether  there  is  any  difference  between  ^*  recommend  " 
and  "  it  is  my  dying  request,"  —  whether  the  former  is  not  equal  to  the 
latter.  If  I  was  deciding  upon  the  weight  of  the  words,  I  rather  think 
*'  recommend  "  is  stronger  than  ^^  desire."  A  great  stress  is  laid  upon 
the  word  "  dying,"  but  every  request  by  will  is  a  dying  request.  I 
will  lay  down  the  rule  as  broad  as  this :  wherever  any  person  gives, 
'  ff.?pertyj.  and  points  out  the  object,  jthe  property,  and  the  way  in 
rhich  it  shall  go,  that  does  create  a  trust,  unless  he  shows  clearly  that 
ds  desire  expressed  is  to  be  controlled  by  the  party,  and  that  he  shall 
[have  an  option  to  defeat  it.  The  word  "  recommend"  proves  desire, 
and  does  not  prove  discretion.  If  a  testator  shows  his  desire  that  a 
thing  shall  be  done,  unless  there  are  plain,  express  words  or  necessary 
implication  that  he  does  not  mean  to  take  away  the  discretion,  but  in- 
tends to  leave  it  to  be  defeated,  the  party  shall  be  considered  as  acting 
under  a  trust.  I  will  not  criticise  upon  the  words.  ^^  Recommend" 
is  a  request,  and  more.  If  I  request  a  man  to  do  anything,  I  recom- 
mend it ;  and  vice  versa.  1  do  not  know  how  to  distinguish  them ; 
therefore  declare  that  the  residue  of  the  personal  estate  upon  the 
death  of  Sarah  Keighley  without  Issue,  and  intestate,  became  a  trust 
for  the  children  of  Anne  Malim  and  John  Lowe,  in  equal  shares  and 
proportions.* 

^  The  arguments  of  connflel  aie  omitted.  —  Ed. 

S  Amb.  686. 

*  Affirmed  by  Lord  Loughborough,  2  Yes.  Jr.  5S9. 
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LAMBE  V.  EAMES. 

In  ChakcebTi  bbfobb  Sib  W.  M.  James  and  Sib  G.  Mellish,  L.  JJ.» 

Mabch  9,  10,  1871. 

[Reported  in  Law  Reports,  6  Chancery  AppeaU,  597.] 

John  Lambe,  by  his  will,  gave  his  freehold  house  in  Coekspur  Street, 
and  all  his  estate,  to  his  widow,  **  tn  [>a  n.t  ^^p  f^iflposal  in  anv  wav  aha 
may  think  best  for  the  benefit  ^f  har^a}r  o»/i  fon^iiy  »  xhe  testator 
died  in  1851,  leaving  the  widow  and  children.  One  of  his  sons  had  an 
illegitimate  son,  Henry  Lambe,  born  in  the  lifetime  of  the  testator,  but 
after  the  date  of  his  will. 

The  widow  died  in  1865,  having  by  her  will  devised  the  freehold 
house  in  Coekspur  Street  to  trustees  upon  trust  for  one  of  her  daughters, 
Elizabeth  Eames,  but  charged  with  an  annuity  for  Henry  Lainbe. 

Henr}'  Lambe  filed  the  bill  in  this  suit  to  obtain  payment  of  the  an- 
nuity, which  was  disputed  by  Elizabeth  Eames  on  the  ground  that  the 
widow  had  only  a  power  of  disposition  anK>ngst  the  family,  and  that 
Henry  Lambe,  being  illegitimate,  could  not  take  under  that  power. 

The  Vice  Chancellor  Malins  decided  that  the  devise  to  the  widow 
was  absolute,  and  that  she  had  therefore  power  to  devise  to  the  plain- 
tiff, as  reported.^ 

The  defendant  Elizabeth  Eames  appealed. 

Mr.  £ristov>ej  Q.  C,  and  Mr,  W.  Barber^  for  the  appellant.* 

Mr.  MecUhy  for  another  defendant 

Mr.  Cotton,  Q.  C,  and  Mr.  Warner,  for  the  plaintiff. 

Mr.  Bristowe,  in  reply. 

Sib  W.  M.  James,  L.  J.  In  this  case  my  opinion  is  that  the  decision 
of  the  Vice  Chancellor  is  perfectly  right.  If  this  will  had  to  be  con- 
strued irrespective  of  any  authority,  the  construction  would,  in  my 
opinion,  not  be  open  to  any  reasonable  doubt. 

It  is  the  will  of  a  man  who  was  in  business  as  -a  shopkeeper,  and 
was,  when  he  made  his  will,  in  the  prime  of  life,  with  a  wife  and  young 
children,  and  it  is  to  this  effect.  [His  Lordship  then  read  the  will.] 
Now  the  question  is,  whether  those  words  create  an}'  trust  affecting  the 
property ;  and  in  hearing  case  after  case  cited,  I  could  not  help  feeling 
that  the  officious  kindness  of  the  Court  of  Chancery  in  interposing  ■  / 
tmsts  where  in  man}'  cases  the  father  of  the  family  never  meant  to 
create  trusts  must  have  been  a  very  cruel  kindness  indeed.  I  am  j 
satisfied  that  the  testator  in  this  case  would  have  been  shocked  to  think 
that  any  person  calling  himself  a  next  friend  could  file  a  bill  in  this 

1  10  Eq.  267. 

*  The  argument  for  the  appellant,  together  with  the  concurring  opinion  of  Mellisl^ 
L.  J.,  is  omitted.  — -  Ed. 
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court,  and,  under  pretence  of  benefiting  the  children,  have  taken  the 
administration  of  the  estate  from  the  wife.  I  am  satisfied  that  no  each 
trust  was  intended,  and  that  it  would  be  a  violation  of  the  clearest  and 
plainest  wishes  of  the  testator  if  we  decided  otherwise. 

The  testator  intended  his  wife  to  remain  head  of  the  family,  and  to 
do  what  was  best  for  the  family.  If  he  had  said,  *^  I  give  the  residue 
of  my  property  to  my  three  sons,  each  to  take  his  share,  to  be  at  his  dis- 
position as  he  should  think  best,  for  the  benefit  of  him  and  his  family," 
—  in  such  a  case  it  would  be  clear  that  the  testator  did  not  mean  to  tie 
the  property  up,  but  to  give  a  share  to  each  son,  believing  that  he 
would  do  the  best  for  his  family. 

But  it  is  said  that  we  are  bound  by  authority.  The  cases  cited  may, 
however,  be  distinguished.  In  this  wiU  there  is,  in  the  first  place,  an 
absolute  gift,  and  we  have  to  be  satisfied  that  this  gift  is  afterwards 
cut  down.  It  was  also  argued  that  in  some  cases,  as  in  Crockett  i;. 
Crockett,^  the  Court  has  decided  there  was  some  interest  in  the  chil- 
dren, but  did  not  declare  what  it  was,  leaving  the  matter  to  be  dealt 
with  after  the  death  of  the  tenant  for  life. 

It  is  possible  that  in  this  case  there  may  be  some  obligation  on  the 
widow  to  do  something  for  the  benefit  of  the  children ;  but,  assuming 
that  there  is  such  an  obligation,  it  cannot  be  extended  to  mean  a  trust 
for  the  widow  for  her  life,  and  after  her  death  for  the  children,  in  such 
shares  as  she  may  think  j3t  to  direct.  That  would  be  to  enlarge  the 
will  in  a  way  for  which  there  is  no  foundation ;  but  unless  the  will  has 
that  meaning,  what  trust  is  there  ?  I  cannot  agree  that  she  is  to  take 
what  she  likes,  and  that  what  she  has  not  spent  is  to  go  at  her  death 
for  the  benefit  of  her  children.  In  Crockett  v.  Crocket,^  it  was  only 
decided  that  the  children  had  some  interest,  and  if  the  widow  fairly 
satisfied  that  obligation,  and  gave  them  some  interest,  nothing  more 
could  be  required. 

Then  this  case  was  said  to  be  like  Godfrey  v,  Godfrey.'  But  there 
the  Vice  Chancellor  decided  that  there  was  an  interest,  though  he  did 
not  define  what  that  interest  was.  [His  Lordship  then  read  and  com- 
mented on  the  judgment  in  Godfrey  v.  Godfrey,  and  said  that  the  ratio 
decidendi  in  that  case  was  that  there  was  a  trust.]  But  it  is  impossible 
in  this  case  to  say  that  there  was  a  trust.  The  testator  clearlj'  intended 
her  to  deal  with  the  property  as  she  pleased,  and  contemplated  that 
she  might  risk  it  in  his  trade. 

The  other  cases  cited  are  merely  illustrations  of  the  same  kind,  and 
do  not  enable  the  court  to  escape  from  the  diflScult}'  of  having  to  decide 
upon  the  meaning  of  the  word  ^*  family.''  It  seems  to  me  impossible 
to  put  any  restriction  upon  the  meaning  of  that  word,  or  to  exclude 
any  person  who,  in  ordinary  parlance,  would  be  considered  within  the 
meaning.  The  word  might  include  sons-in-law,  or  daughters-in-law, 
and  many  others.     It  is  equally  uncertain  what  the  property  is,  because, 

1  S  Ph.  553.  *  2  N.  R.  16 ;  11  W.  B.  554. 
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if  she  could  spend  any  part  for  her  own  private  purposes,  then  there 
might  be  nothing  left  for  the  trust. 

It  is  impossible  to  execute  such  a  trust  in  this  court,  and  if  the  case 
stood  alone  I  should  saj  that  no  suflScient  trust  was  declared  bj  the 
wilL  But  if  there  be  any  such  obligation^  I  think  it  has  been  fairly 
discharged  by  the  way  in  which  she  has  made  her  will,  —  giving  part 
for  the  benefit  of  one  member  of  the  family,  and  part  to  a  natural  son, 
whom  she  might  reasonably  think  it  her  duty  to  benefit. 

It  appears  to  me  that  the  decision  of  the  Vice  Chancellor  is  right, 
and  that  the  appeal  must  be  dismissed. 

Sir  6.  Mellish,  L.  J.    I  am  of  the  same  opinion.^ 


^  In  the  following  cases  it  was  held  that  the  donee  took  beneficially,  subject  to  an 
obligation  in  favor  of  a  thml  person  :  — 

Hamlej  v.  Gilbert,  Jac.  354  (Gift  to  A.  npon  trust  to  pay  certain  moneis  to  a  niece, 
which  moneys  **  shoold  be  laid  out  and  expended  by  her,  at  lier  discretion,  for  or -to- 
wards the  education  of  her  son,  F.  G.  H.,  and  that  she  should  not  at  any  time  there- 
after be  liable  and  subject  to  account  to  her  said  son,  or  to  any  other  person  whatever, 
for,"  &c.). 

Foley  V.  Parry,  2  M.  &  K.  138 ;  5  Sim.  138,  s.  c.  (Residuary  bequest  to  testator's] 
wife  for  life,  remainder  to  a  grand-nephew,  W.  W.  F. :  **  It  is  my  pm't-innl 
'^"'int  that  "T  dear  wife  and  W.  W.,  the  grandfather  of  the  said  W.  W.  F.,  wil| 
superintend  and  take  care  of  his  education,  so  as  to  fit  him  for  any  respectable  profet 
sion  or  employment "). 

Berkeley  v.  Swinburne,  6  Sim.  613  (Devise  to  trustees  in  trust  for  a  sister's  children, 
the  trusts  to  vest  upon  the  majority  or  marriage  of  each,  the  income  to  be  paid  to  the^ 
sister  (or  guardian  of  the  children)  prior  to  the  vesting,  ''to  be  applied  in  and  towards 
the  maintenance  and  education  of  such  child  or  children  respectively,  or  otherwise  for 
their  respective  use  and  benefit  **). 

Camden  v.  Benson,  4  L.  J.  Ch.  v.  s.  256  (Bequest  of  income  to  testator's  wife  during 
her  life,  "  in  support  of  herself  and  three  children  "). 

Woods  V.  Woods,  1  M.  &  Cr.  401  (Devise  to  a  wife  for  the  payment  of  debts,  "all 
overflnsh  to  my  wife,  towards  her  support  and  her  family,  if  any  there  be  "). 

Hadow  V.  Hadow,  9  Sim.  438  (Devise  to  trustees  upon  trust  to  pay  to  testator's  sons 
at  twenty-one,  and  in  the  mean  time  to  pay  the  income  to  "  my  said  dear  wife,  J.  H., 
to  be  by  her  applied,  or,  in  case  of  her  death,  to  be  applied  by  my  said  trustees  .  .  . 
for  and  towards  the  maintenance,  education,  and  advancement  in  life  of  my  said  sons 
...  in  such  manner  as  she  or  they  shall  think  proper  "). 

Gilbert  v.  Bennett,  10  Sim.  371  (Devise  to  trustees  upon  trust  to  pay  the  income 
"  unto  my  said  wife  for  the  education  and  advancing  in  life  of  any  children  she  may 
have  borne  by  me,  .  .  .  and  after  her  death  the  whole  of  the  said  property  ...  to  be 
divided  equally  .  .  .  among  my  said  children  *'). 

Page  r.  Way,  3  Beav.  20  (Settlement  by  F.  J.,  upon  trust  to  receive  and  pay  income 
**  unto  or  for  the  maintenance  and  support  of  the  said  F.  J.,  his  wife,  and  children  ; 
or  otherwise,  if  the  trustees  should  so  think  proper,  permit  the  same  rents,  &c.  to  be 
received  by  the  said  F.  J.  during  the  term  of  his  natural  life"). 

Wood  V.  Hichardson,  4  Beav.  174  (Devise  to  a  wife,  "absolutely  and  at  her  own  J 
disposal,  for  the  maintenance  of  herself  and  bringing  up  of  my  children  "). 

Raikes  t>.  Ward,  1  Hare,  445  (Bequest  of  entire  personalty  to  a  wife,  "to  the  intent 
that  she  may  dispose  of  the  same  for  the  benefit  of  herself  and  our  children,  in  sucl 
manner  as  she  shnll  deem  most  advantageous  "). 

Leach  i;.  Leach,  13  Sim.  304  (Bequest  of  leaseholds  to  J.  0.,  upon  trust  to  pay  an 
annuity  of  £200  to  testator's  daughter  E.,  the  wife  of  T.  L.,  for  life,  afterwards  to  T.  L., 
"  to  enable  him  to  maintain  and  educate  all  and  every  the  child  and  children  of  the 
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said  £.,  and  for  their  advancement  in  life  nntil  the  yoimgest  ahonld  attain  twenty- 
one  " ;  and  in  case  of  T.  L.'8  death,  npon  trost  for  J.  O.,  **  to  applj  the  same  in  like 
manner  as  T.  L.  was  thereby  directed  to  do  "). 

Longmore  v  Elcam,  2  T.  &  C.  C.  C  363  (Devise  to  A.  in  trust  to  permit  testator's 
wife  to  receive  the  income  **  for  her  own  nse  and  benefit,  and  for  the  maintenance  and 
education  of  my  dear  children  so  long  as  she,  my  said  wife,  shall  continue  my  widow 
and  unmarried  "). 

Bowden  i;.  Laing,  14  Sim.  113  (Bequest  of  income  of  certain  property  to  testator's 
wife  for  life,  **  for  the  maintenance  of  herself  and  children  "). 

ConoUy  v,  Farrell,  8  Bear.  347  (Bequest  to  testator's  wife  for  the  nse  of  his  wife 
and  daughter,  subject  to  the  trust  "  that  his  wife  and  daughter  should  live  together, 
and  that  his  wife  shall  take  charge  and  see  to  the  maintenance  and  support  of  his 
daughter  during  her  minority,  with  the  instruction  of  C/'). 

Costabadie  v.  Costabadie,  6  Hare,  410. 

Crockett  v.  Crockett,  2  Phill.  553  ("All  and  every  part  of  my  property  shall 
be  at  the  disposal  of  my  most  true  and  lawful  wife,  C.  C,  for  herself  and  chil- 
dren"). 

Leigh  V.  Leigh,  12  Jur.  907  (Residuary  devise  npon  trust  to  pay  the  income  "  onto 
my  said  wife,  so  long  as  she  shall  continue  my  widow,  for  the  purpose  of  enabling  her 
to  bring  up,  educate,  and  maintain  my  children  "). 

Re  Harris,  7  £x.  344  (Bequest  to  a  wife  '*  for  the  maintenance  of  herself  and  our 
children  '*). 

Smith  V.  Smith,  2  Jnr.  k.  b.  967. 

Brown  v.  Paull,  1  Sim.  n.  s.  92  (Devise  to  trustees  npon  trust  for  his  children  when 
they  should  attain  twenty-one,  and  in  the  mean  time  "  to  pay  unto  my  said  wife,  or 
otherwise  apply  the  rents  and  proceeds  ...  for  or  towards  their  respective  main- 
tenance, education,  and  advancement ") 

Hart  V,  Tribe,  18  Beav.  215 ;  1  DeG.,  J.  &  S.  418,  s.  c.  (Beqnest  of  £4,000  to  a  wife, 
**  to  be  used  for  her  own  and  the  children's  benefit,  as  she  shall  in  her  judgment  and 
conscience  think  fit "). 

Carr  v.  Living,  28  Beav.  644  ;  33  Beav.  474,  s.  c.  (Bequest  of  income  to  a  wife  for 
life, "  for  the  maintenance  and  support  of  herself,  and  maintenance,  education,  clothing, 
and  support  of  such  child  or  children,"  &c). 

Scott  V,  Key,  35  Beav.  291  (Bequest  to  a  wife,  "to  be  at  her  sole  and  entire  dis- 
posal for  the  maintenance  of  herself  and  such  child  or  children  as  he  might  have 
by  her  "). 

Armstrong  o.  Armstrong,  7  £q.  418  (Bequest  of  everything  to  a  wife,  "  for  the 
benefit  of  herself  and  children"). 

Dixon  17.  Dixon,  W.  N.  (1876),  225  (Testator  gave  annuities  to  his  son  and  daugh- 
ters, "  for  their  own  nse  and  support  of  their  children  "). 

Baty  V.  Miller,  1  Up.  Can.,  £.  &  A.  218  (Gift  of  everything  to  a  daughter:  "I 
wish  and  desire  that  my  daughter  shall  make  a  competent  provision  for  my  niece, 
Mrs.  B."). 

Colton  V.  Colton,  127  U.  S.  300,  reversing  8.c.,21  Fed.  Rep.  594  (*'To  my  said  wife, 
E.  M.  C,  all  my  estate.  ...  I  recommend  to  her  the  care  and  protection  of  my  mother 
and  sister,  and  request  her  to  make  such  gift  and  provision  for  them  as  in  her  judgment 
will  be  best"). 

Ex  parte  Dickson,  64  Ala.  188  (To  my  wife  "  for  her  support  .  .  .  and  the  support 
of  my  children  "). 

Cockrill  V.  Armstrong,  31  Ark.  580  (Bequest  to  sons,  ''having  full  confidence  in  my 
sons  aforesaid,  and  in  their  disposition  to  deal  fairly,  justly,  and  liberally,  I  leave  it  to 
them  to  make  proper  and  suitable  provision  for  their  sisters  "). 

Bristol  V.  Austin,  40  Conn.  438  (*'  I  give  all  my  estate  ...  to  my  beloved  wife,  L., 
for  her  life,  to  be  used  in  the  support  of  herself  and  my  children,"  with  power  to 
sell,  &c.). 

Hunter  v.  Stembridge,  12  Ga.  192  (Devise  to  a  son  and  bequest  of  negro  woman  to 
a  wife, ''  and  I  allow  my  son  H.  to  give  her  a  support  off  my  plantation  daring  her 
lifetiiiie"). 
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Heard  v.  Sdll,  86  Oa.  308. 

Major  p.  Hemdon,  78  Ey.  123  (To  my  wife, "  which  I  deaire  she  should  manage  lor 
the  benefit  of  herself  and  children  "). 

Cole  V.  Littlefleld,  35  Me.  439  (Bequest  of  income  to  a  wife,  "  to  be  appropriated 
to  the  use  of  my  beloved  wife  for  her  own  and  oar  children's  support/'  &c.). 

Tolson  V.  Tolson,  10  Gill  &  J  159  (Devise  to  sons :  "  I  request  my  seven  sons  above 
named  to  take  care  of  their  brother  J.  T.,"  &c.). 

Chase  v.  Chase,  2  All.  101  (Devise  upon  trust  to  pay  the  income  to  a  son,  ''for  the 
support  of  himseljf  and  his  family  and  the  education  of  his  children  "). 

Andrews  v.  Cape  Ann  Bank,  3  All.  313. 

Warner  v.  Bates,  98  Mass.  274  (Bequest  of  income  to  husband  for  life,  ''in  the  full 
confidence  that  he  will,  as  he  has  heretofore  done,  continue  to  give  and  afford  my 
children  such  protection,  comfort,  and  support  as  they  or  either  of  them  may  stand  in 
need  of  "). 

Lucas  V.  Lockhart,  18  Miss.  466  (Devise  to  a  wife  during  widowhood :  **  During  .  .  . 
widowhood  she  is  to  have  the  entire  use,  profits,  and  control  of  my  estate,  and  to  her 
discretion  do  I  intrust  the  education  and  maintenance  of  my  children  during  that  time." 
After  the  wife's  death  the  children  were  to  be  supported  out  of  annual  profits  of  testa- 
tor's estate). 

t  V.  Miller,  83  Neb.  496  (Bequest  to  a  wife  and  her  heirs, "  for  the  maintenance 
and  support  of  my  said  irtfe  and  my  infant  child,  C.  D.  P."). 

Erickson  v.  Willard,  1  N.  H.  217  (Devise  to  J.  W. :  "  I  desiie  that  the  said  J.  W. 
should,  at  his  discretion,  appropriate  a  part  of  the  income  of  my  estate  aforesaid,  not 
exceeding  $50  a  year,  to  the  support  of  M.  E."). 

Ward  V.  Peloubet,  2  Stockt  804. 

Billar  o.  Lowndes,  8  Dem.  590  (Gift  to  a  wife  lor  life,  "for  the  support  of  herself 
and  her  children  "). 

Parsons  v.  Best,  1  Th.  &  C.  211. 

Clark  V.  Leupp,  88  K.  T.  228,  revising  s.  c,  56  How.  Pr.  519  ("  To  my  wife,  C,  aH 
of  my  property,  ...  to  take  charge  of  my  property  after  my  death,  and  retain  or 
dispose  of  the  same  for  the  benefit  of  herself  and  children  "). 

Little  V.  Bennett,  5  Jones  Eq.  (N.  Ca.)  1.56. 

Word  V.  Morgan,  5  Cold.  407  (Bequest  of  everything  to  wife,  "to  dispose  of  and 
divide  among  my  children  as  she  may  think  best "). 

Conf.  Crockett  v.  Crockett,  5  Hare,  326  ("My  last  desire  is,  that  all  ...  my 
property  shall  be  at  the  disposal  of  my  .  .  .  wife,  C.  C,  for  herself  and  children  "). 
But  see  2  Phill.  553,  s.  c.  Loring  v.  Loring,  100  Mass.  340  ("I  give  to  my  wife  my 
personal  property  for  her  benefit  and  support,  and  the  support  of  my  son,  whilst  she 
remains  unmarried  "),  in  which  cases  it  was  held  that  the  donee  took  property  in  trust 
for  herself  and  others  in  equal  shares.  See  also  Fowler  v.  Honter,  3  Y.  &  J.  506 ; 
Wilson  V.  Maddison,  2  T.  &  C.  C.  C.  372 ;  Jubber  v.  Jabber,  9  Sim.  503 ;  Pilcher  v. 
Kandall,  9  W.  R.  251 ;  Godfrey  v.  Godfrey,  2  N.  R.  16 ;  and  conf.  Chambers  v.  Atkins, 
1  S.  &  S.  382. 

In  Wetherell  v.  Wilson,  I  Keen,  80  (Bequest  of  income  to  a  husband, "  in  order  the 
better  to  enable  him  to  support,  maintain,  and  educate  "  testator's  children) ;  Barnes  v. 
Grant,  26  L.  J.  Ch.  92  (Bequest  to  a  wife  "  under  the  firm  conviction  that  she  will  dis- 
pose of  and  manage  the  same  for  the  benefit  of  our  children  ") ;  Rittgers  v.  Rittgers, 
56  Iowa,  218  (Bequest  of  everything  to  a  wife  "to  control  the  same  and  to  have  all 
the  profits  arising  therefrom,  for  the  purpose  of  raising,  clothing,  and  educating  thei 
children  bom  to  us,  until  such  time  that  M.,  our  youngest  child,  shall  attain  the  age 
fifteen  years,"  &c) ;  Anderson  v.  Crist.  113  Jnd.  65  (Bequest  to  a  wife  "  for  the  purpose 
of  rearing  and  edacatmg  my  cbildreEr^nanonBuffinton  v.  Maxam,  140  Mass.  557 
(Residue  to  a  daughter,  A.,  "  for  the  support  of  my  daughter  C"),  it  was  held  that 
the  devisee  or  legatee  took  no  beneficial  interest  whatever.  .  ..  .^^..   .  _^        .  ..« 

In  the  following  cases  it  was  h6ld  that  the  donee  acquired  the  property  subject  to  a   '  ^    ^       /  ^ 
moral  but  not  legal  obligation  towards  third  persons   —  ^xu^  ^^ 

Benson  o.  Whittam,  5  Sim.  28  (Residuary  bequest  to  a  brother,  A.,  "to  enable 
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him  to  assist  each  of  the  children  of  my  deceased  brother  B.  as  he,  the  said  A.,  may 
find  deserving  of  encouragement  "). 

Thorp  V.  Owen,  2  Hare,  607  ("I  desire  everything  to  remain  in  its  present  position 
during  the  lifetime  of  my  wife,  for  her  use  and  benefit.  ...  I  give  the  above  devise  to 
my  wife  that  she  may  support  herself  and  her  children  according  to  her  discretion, 
and  for  that  purpose  "). 

Macnab  v.  Whitbread,  17  Beav.  299  (Devise  to  a  wife  "absolutely,  and  forever,  in 
the  full  assurance  and  confidence  and  hope  that  she  would  bring  up  his  children  in  the 
fear  of  God,  and  educate  and  provide  for  them,  the  same  as  it  would  have  been  his  in- 
tention should  it  have  pleased  God  to  spare  his  life  "). 

Byne  v.  Blackburn,  26  Beav.  41  (Bequest  of  income  to  a  son-in-law  during  hia  life, 
"nevertheless  to  be  by  him  applied  for  or  towards  the  maintenance,  education,  or 
benefit"  of  the  daughter's  children). 

Re  Robertson's  Trust,  6  W.  R.  405  (Bequest  to  J.  R.,  "for  the  support  and  mainte- 
Donce  of  herself  and  his  family"). 

Quayle  v.  Davidson,  12  Moo.  Fr.  C.  268. 

Fox  i;.  Fox,  27  Beav.  301  (Residuary  devise  to  a  wife,  "to  and  for  her  own  use  and 
^  benefit,  absolutely,  having  full  confidence  in  her  sufficient  and  judicious  provision  for 

>K  my  dear  children  "). 

/  Mackett  v.  Mackett,  L.  R.  14  £q.  49  (Bequest  to  a  wife,  "  to  and  for  her  own 

/  proper  use  and  benefit  forever,  .  .  .  and  the  proceeds  to  be  applied  by  her  in  the 

\j  bringing  up  and  maintenance  of  the  said  J.  M.,  and  all  other  the  children  of  the 

said  S.  M."). 

Farr  v,  Hennis,  44  L.  T.  Rep.  202  (Bequest  to  a  niece  "  towards  support  of  herself 
^  and  children  until  they  shall  attain  the  age  of  twenty-one  "). 

\Re  Hutchinson,  8  Ch.  D.  540  (Bequest  of  everything,  "  to  my  dear  wife,  H.  R.,  ab- 
solutely, with  full  power  for  her  to  dispose  of  the  same  as  she  may  think  fit  for  the 
benefit  of  my  family,  having  full  confidence  that  she  will  do  so"). 

Greene  v.  Greene,  3  Ir.  R.  Eq.  90,  629  (Bequest  to  a  wife,  "  well  knowing  her  sense 
^  of  justice,  and  love  to  her  family,  and  feeling  perfect  confidence  that  she  will  manage 

the  same  to  the  best  advantage  for  the  benefit  of  her  children  "). 

M'Alinden  v.  M'Alinden,  11  Ir.  R.  Eq.  219  (Devise  to  a  wife,  "  to  be  used  by  her  in 
such  ways  and  means  as  she  may  consider  best  for  her  own  benefit  and  that  of  my 
three  children  ").    See  also  Brown  v.  Caaamajor,  4  Ves  498. 

Harper  v.  Phelps,  21  Conn.  257. 
r-  "Bryan  v.  Howland,  98  111.  625  (Conveyance  to  A.,  in  trust  for  B.  for  life,  and  to  per- 
mit B.  "  to  use,  occupy,  possess,  enjoy,  improve,  and  build  upon  "  the  same,  "  in  any 
manner  he  may  deem  best  for  the  support,  maintenance,  and  benefit  of  himself  and 
his  children  "). 

Zimmer  v.  Sennott,  134  111.  505. 

Randall  v,  Randall,  135  111.  398. 

Spooner  v.  Lovejoy,  108  Mass.  529  (Residuary  devise  to  a  wife,  "to  her  own  use,  and 
to  be  disposed  of  at  her  decease,  according  to  the  terms  of  any  will  that  she  may  leave. 
She  is,  of  conrse,  to  charge  herself  with  the  education  and  support  of  our  daughters,  E., 
£.,  and  M.,  so  long  as  they  shall  remain  unmarried  "). 

Whitridge  v.  Whitridge,  71  Md.  105  (Income  to  be  paid  to  a  wife  "for  the  sole  use 
of  herself  and  her  children,  during  the  term  of  her  natural  life  ")■ 

Rose  V.  Porter,  141  Mass.  309  (Bequest  of  everything  to  two  younger  sons:  "In 
making  this  disposition  of  my  property,  I  assume  that  my  eldest  son  will  understand 
and  appreciate  my  reasons  for  giving  whatever  property  I  may  have  at  my  decease  to 
his  younger  brothers,  and  that  they  on  their  part  will  not  fail  to  do  for  him  and  his  fam- 
ily all  that  in  the  circumstances  the  truest  fraternal  regard  may  require  them  to  do"). 

Sturgis  V.  Paine,  146  Mass.  354  ("And  in  the  event  of  the  decease  of  my  said  son, 
his  said  wife,  so  long  as  she  shall  survive  him  and  continue  his  widow,  shall  in  like 
manner  receive  the  said  rents,  interest,  and  profits  to  her  own  use,  and  for  the  education 
and  support  of  my  said  grandchildren  at  her  discretion  "). 

Corby  v.  Corby,  85  Mo.  371  (Bequest  to  a  wife:  "After  providing  for  her  own 
wants  and  comforts,  I  leave  to  the  discretion  of  my  dear  wife  to  give  to  such  of  my 
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In  thb  High  Coubt  of  Justice,  before  Snt  George  Jessel,  M.  R, 

March  12,  1877, 

[Rq)orted  in  6  Chancerjf  DivtMian,  225.] 

Motion  for  judgment. 

Ursula  Crook,  by  her  will,  dated  the  18th  of  May,  1872,  appointed 
the  plaintiffs  her  executors,  and,  after  making  divers  specific  and  pecu- 
niary  oequests,  gave  ail  ner  personal  estate^  gxcgEt ;^]]'[t  *t^ft  ^*^^^fie  , 
bequeathed  by  that  her  will,  to  the  plaintiffs,  upon  trust  to  convert  the 
same  into  money,  ana,  after  payment  of  hei. funeral  and  testamentary,  _ 

exp^nseajajl^  jebts^  and^the .,lggacifi8..flthfir ibw .gpf.rlflr,  givplj bxher    ,,^ 
will,  to  hold  the  residue  of  the  said  moneys  '/.  iu  tcustljcu^.fuch  of  mjj,.^^^ 

relations  sach  aid  or  asBistance  as  mj  dear  wife  may,  of  her  own  will,  think  proper  and 

jnst/'&c.).  f  '"      H 

Hunt  V.  Hunt,  11  Nev.  448  (Devise  to  a  wife:  "Haying  the  fullest  con6dence  h    y^  ^V*^' 
her  capacity,  judgment,  discretion,  and  affection,  to  properly  bring  up,  educate,  and 
provide  for  our  children,  and  to  manage  and  dispose  of  my  said  property  in  the  best 
manner  for  their  interest  and  her  own  "). 

Hoxsey  v.  Hoxsey,  37  N.  J.  £q.  21. 

Wilde  V.  Smith,  2  Dem.  93  (Residuary  bequest  to  S. :  "It  is  my  desire  and  request 
that  S.  shall  watch  over  and  care  for  my  friend  W.,  and  see  that,  at  no  time,  is  she 
allowed  to  suffer  or  want  for  the  necessaries  of  life  "). 

Lawrence  v.  Cook,  104  N.  T.  632,  reversing  s.  c,  82  Hun,  126  (Residue  to  a  daugh- 
ter: "I  commit  my  granddaughter  ...  to  the  charge  and  guardianship  of  my 
daughter.  ...  I  enjoin  upon  her  to  make  such  provision  for  my  said  grandchild  out 
of  my  residuary  estate  ...  in  such  manner  and  at  such  times  and  in  such  amounts  as 
she  may  judge  to  be  expedient  and  conducive  to  the  welfare  of  said  grandchild  and 
her  own  sense  of  justice  and  Christian  duty  shall  dictate"). 

Paiqley's  Appeal,  70  Pa.  153  (Bequest  of  income  to  wife  for  life,  "for  her  support 
and  the  support  and  education  of  my  children  under  the  direction  of  my  executors  "). 

Cox  V.  Rogers,  77  Fa.  160  (Bequest  of  the  entire  personalty  to  a  wife,  "  to  enable 
her  to  raise,  support,  and  provide  for  the  younger  part  of  my  family  "). 

Riddle's  Appeal,  80  Pa.  258  (Bequest  of  income  to  a  wife  during  widowhood  and  mi-  ^  r 

nority  of  testator's  children, "  to  be  used  and  applied  by  her  to  the  maintenance,  support.    "^  *-^  V-^  ».  <-^  ».  < 
and  education  of  my  children  who  may  be  under  age,  but  without  being  called  upon 
to  give  any  account  of  the  manner  in  which  she  may  have  applied  it,  as  it  is  my  wish 
that  she  shall  have  the  absolute  control  of  its  use  and  disposition  so  long  as  she  shall 
remain  my  widow"). 

Dougherty's  Est,  5  W.  N.  C.  (Pa.)  556  (Bequest  to  Rev.  E.  M.:  "I  earnestly 
i  request  and  desire  that  he  will  say  or  procure  to  be  said  three  masses  a  week  for  the 

repose  of  my  soul"). 

Lesesne  v.  Witte,  5  S.  C  n.  s.  450  ("  I  devise  all  my  estate  to  my  beloved  wife, 
feeling  entire  confidence  that  she  will  use  it  judiciously  for  the  benefit  of  herself  and 
our  children"). 

Rhett  V.  Mason,  18  Gratt.  541  ("I  devise  all  my  estate  .  .  .  to  my  beloved  wife, 
B.  C.  M.,  for  her  maintenance  and  support,  and  for  the  maintenance  and  support  of 
our  children  during  her  life  and* widowhood"). 

Seamonds  v,  Hodge  (W.  Va.  1892),  15  S.  E.  R.  156  (Request  of  everything  to  a 
wife, "  for  the  purpose  of  raising  her  children,  to  have  and  to  hold  to  her  and  her  heirs 
forever").  — Ed. 
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Tij^y^H.  Mfirfh^  Pftiilt/^n  ftn/l  TTmi^la  MpJlof  Taj^Qf,  |iff  ^^^  ^fi  ^^TJJHg  f^ 
TnyrlA||^.h.  mp  HoflirP    hAin^|r   that   ihay  ahuW    Hiafrihnf^   an/>h    jp^jjy^   M    * 

^^y  t^linfr  ^^"  ^  "^^*^^  AifrPPuhlP^tn  mj.  wishes.'* 

The  testatrix  died  on  the  16th  of  January,  1876,  leaving  Mrs.  Paul- 
ton  and  Mrs.  Taylor  her  surviving. 

The  action  was  brought  by  the  plaintiffs,  as  executors  of  the  will,  to 
have  the  rights  and  interests  of  all  persons  in  the  residuary  personal 
estate  of  the  testatrix  ascertained  and  declared ;  and  the  only  question 
calling  for  a  report  was,  whoth^j-  Mm  T>o^|)t/>y^  nn^  Mrs.  Taylor  were 
entitled  to  the  residue  beneficially  or  as  trustees ;  and  if  as  trustees, 
then  t^o'Were'niepersons  beneficially  entitleTflSereto. 

C.  Stewart^  for  the  plaintiffs. 

Cookaorij  Q.  C,  and  CcUdecott^  for  some  of  the  next  of  kin. 

Davey^  Q.  C,  and  W.  F.  Lawrence^  for  others  of  the  next  of  kin. 

Russdl  Roberta^  for  the  trustees  of  Mrs.  Taylor's  mortgage  settlement. 

Chitty^  Q.  C,  and  Alfred  Bailey^  for  Mrs.  Paulton  and  Mrs.  Taylor, 
were  not  called  on. 

Jessel,  M.  R.  I  have  often  said  that  it  is  the  duty  of  the  court,  in 
construing  wills  of  personal  estate,  to  look  at  the  whole  will,  in  order 
to  ascertain  the  intention  of  the  testator,  not  forgetting  to  apply  gen- 
eral rules  of  construction,  where  such  are  applicable,  but  always  giving 
to  the  language  of  the  instrument  its  literal  meaning,  so  far  as  the  con- 
text allows. 

I  have  been  referred  to  the  case  of  Briggs  v.  Penny'  as  an  authority 
for  deciding  that  a  trust  is  created.  In  that  case.  Lord  Truro  laid 
down  what  he  considered  to  be  the  general  principle.  That  Is,  of 
course,  binding  on  me,  although  the  decision  itself  would  not  necessa- 
rily be  so,  even  if  the  words  in  the  case  before  me  were  identically  the 
same.     Gibson  v,  Fisher.* 

Now,  all  that  Lord  Truro  said  with  respect  to  the  principles  wl^ich  he 
deduced  from  the  then  state  of  authority  was  this :  "  I  conceive  the_^ 
rules  of  constructipn  to  be,  that  words  accopapanying  a  gift  or  bequest 
expressive  of  confidence  or  T)eTief,  or  desire  or  hope,  that  a  particular 
application  wTirT)e  madis  of  such  bequest,  wHT'b^  deemed  to  Import  a  • 
trust  tlponltl^se  conditions  :  first,  that  they  are  so  used  as  to  exclude 
all  option  or  discretion  In  the  party  who  is  to  act,  as  to  his  acting  ac- 
cor(Ting~t35 "fhem  or  not;  secondlv^,  the  subject  must  be  certain;  and, 
thh'dly,  the  dtJJects  expressed  must  not  be  too  vague  or  indefinite  to  be 
enforced."  .•^— .-  -■ 

'Lower  down,  he  says  that  there  is  no  real  and  substantial  distinction 
between  the  case  of  a  testator  who  intends  to  make  known,  or  has  pre- 
viously made  known,  his  views  and  wishes  to  the  legatee,  and  the  case 
of  a  testator  who  gives  all  his  property  to  A.  on  trust,  but  never  de- 
clares that  trust.  To  this  I  respectfully  agree.  But  beyond  these  gen- 
eral principles,  I  find  nothing  in  Briggs  v.  Penny  to  guide  me  to  a 
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conclusion  in  the  present  case.  It  was  a  decision  on  the  particular 
words  of  a  will.  It  has  never  been  followed,  as  far  as  I  know  ;  at  any 
rate,  I  am  not  aware  of  any  case  in  which  words  so  vague  and  so  indefi- 
nite have  been  held  to  create  a  trust  The  words  were,  ^'  well  knowing 
that  she,"  the  legatee,  '^  will  make  a  good  use  and  dispose  of  it  in  a 
manner  in  accordance  with  my,"  the  testatrix's,  ^^  views  and  wishes." 
Lord  Truro  appears  to  have  been  of  opinion  that  the  words  ^'well 
knowing  "  were  equivalent  to,  if  not  synonymous  with,  the  expression 
^^  in  the  fullest  confidence,"  and  that  they  were  used  in  such  a  manner 
as  to  exclude  all  option  or  discretion.  With  all  deference  to  his  Lord- 
ship, that  is  a  most  unsatisfactory  reason.  Why  should  the  words 
"well  knowing  "  bear  any  other  than' their  natnr^l  ni^<^ni"g^  ^^  ''^"- 
sbn  is  given  why  they  sbould.     However,  that  is  the  decision. 

Whether  the  case  of  Briggs  v.  Penny  was  rightly  or  wrongly  decided, 
(and  I  must  not  forget  that  it  aflSrmed  the  decision  of  a  very  learned 
judge,  the  Vice  Chancellor  Knight  Bruce,)  it  is  distinguishable  from  the 
present  case,  and  as  the  words  are  not  the  same,  and  I  am  not  bound 
to  regard  it  as  a  binding  authority  on  the  construction  of  the  particular 
will  now  before  me,  I  am  free  to  Inquire  what  the  testatrix  did  really 
mean ;  and  unless  I  find  in  the  will  something  equivalent  to  a  declara- 
tion that  the  residuary  legatees  take  as  trustees,  I  must  hold  that  they 
take  a  beneficial  interest.     The  testatrix  gives  all  her  personi 
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iqjtrustees  upon  trust  to  convert  *^t^°^M]fj  ''nlrn  ^Pi^^^J  ..  It  is  clear  that 
she  knew  liow  to  create  a  trust.  And  t.l^p.n^  aftQr  Xlfljmp"^  ^^  ^'^'^  r^U 
sonal  and  testamentary  expenses  and  debtg  ^jj^  ^^g^.if Pi  ftltf  directs  her 
trustecsrtitr  hoM'the  residue  of  her  money  141011  trust  ferjier  Jwo  niecesj, 
her  desire  being  that  tbey  flhnll  distribnta  snrh  rpsidiip,  not  ^-^  in  af  coj^st. 
ance  with  my  views  and  wishes,"  as  in  the  case  before  Loi*d  Truro,  or 
*'  as  they  know  will  be  most  agreeable  to  my  wishes,"  but  ^^  as  they 
think  will  be  most  agreeable  to  my  wishes."  What  is  that  but  to  make 
them  judges  of  the  mode  of  distribution,  and  place  the  residue  at  their 
absolute  disposal  ? 

But  for  the  case  of  Briggs  v.  Penny  this  case  would  not  have  been 
arguable.  There  must  be  a  declaration  that  Mrs.  Paulton  and  Mrs. 
Taylor  take  the  residue  fof  ltl(!lr  OWA  oenelli.^ 

^  In  the  following  cases,  where  the  object  was  indefinite,  the  words  weze  held  to  be 
precatory  merely,  and  therefore  to  create  no  trust. 

Robinson  v.  Dosgate,  2  Vern.  181  (Bequest  of  £200,  "  to  be  at  the  disposal  of  his  wife, 
in  and  by  her  last  will  and  testament,  to  whom  she  shall  think  fit  to  give  the  same  "). 

Maskelyne  17.  Maskelyne,  Amb.  750  (Legacy  to  a  brother,  '*  to  be  disposed  of  by  him 
by  his  will  as  he  shall  see  fit "). 

Gibbs  V.  Rumsey,  2  V.  &  B.  294  (Legacies  of  £200  to  each  of  the  trustees  H.  R.  and 
J.  R.  Residuary  bequest  unto  my  said  trustees  and  executors,  H.  R.  and  J.  R.,  to  be 
disposed  of  unto  such  person  and  persons,  and  in  such  manner  and  form,  and  in  such 
sum  and  sums  of  money  as  they  in  their  discretion  shall  think  proper  and  expedient "). 
But  in  Buckley  v.  Bristow,  10  Jur,  n.  s.  1095,  Sir  W.  P.  Wood,  V.  C,  said  (p.  1097): 
"  Lord  Cottenham  does  not  appear  to  have  been  altogether  satisfied  with  Gibbs  v.  Rum- 


^ 


^ 


94 


STEAD  V.  MELLOB. 


[CHAF.  L 


»N 


V- 


^   V. 


sey ;  and  I  apprehend  no  case  would  be  decided  according  to  it  where  the  gift  is  no4 
precisely  and  distinctly  in  the  words  there  mentioned." 

Ez  pane  Payne,  2  Y.  &  C.  Ex.  636. 

Southonse  t^.  Bate,  16  Beav.  132  (Bequest  of  income  to  B.  W.,  "And  at  her  death 
that  she  might  leave  it  to  her  children,  or  whom  she  might  chooee  "). 

Shepherd  v.  Nottidge,  2  Johns.  &  H.  766. 

Reid  i;.  Atkinson,  Ir.  R.  5  £q.  373  (Bequest  of  everything  to  a  wife,  "to  hare,  hold, 
and  enjoy  in  the  fullest  and  amplest  nuuiner  for  the  term  of  her  natural  life,  with  full 
power  to  dispose  of  all  the  aforesaid  property,  both  real  and  personal,  as  she  may  judge 
best  and  wisest,  relying  with  implicit  confidence  on  her  discretion,  and  well  satisfied 
in  my  mind  that  she  will  make  such  distribution  or  disposal  of  it  as  will  perfectly  ac- 
cord with  my  wishes  on  that  subject,  with  all  of  which  she  is  thoroughly  acquainted  '*). 

Bristol  i;.  Bristol,  53  Conn.  242,  254  (semUe), 

Giles  V.  Anslow,  128  III.  187  (Devise  to  his  wife:  "I  have  full  confidence  that  she 
will  do  what  Is  best  and  proper  with  my  effects,  and  that  she  would  do  with  my  prop- 
erty the  same  as  I  would  wish  to  have  done/'  Ac). 

Rt  Eeleman,  126  N.  Y.  73  (Devise  to  T.  W. :  "I  hereby  request  him  to  carry  into 
effect  my  wishes,  but  this  is  not  to  be  construed  into  an  absolute  direction  on  my  part, 
but  merely  my  desire  *'). 

Wells  V.  Doane,  3  Gray,  201  ("  It  is  my  will  and  intention  that  the  said  S.  W.  may 
dispose  of  the  furniture,  plate,  pictures,  and  all  other  articles  now  in  my  house,  abso- 
lutely, as  he  may  deem  expedient,  in  accordance  with  my  wishes  as  otherwise  com- 
municated by  me  to  him  "). 

WeUs  V.  Hawes,  122  Mass.  97  (Residuary  devise  to  J.  S.,  "having  full  confidence 
that  he  will  so  use  and  dispose  of  it  as  to  carry  out  my  wishes  in  regard  to  the  distri- 
bution of  my  personal  estate,  as  expressed  in  a  memorandum  which  I  shall  leave  in  his 
possession  "). 

Ralston  v.  Telfair,  2  Dev.  £q.  255  (Residuary  bequest,  "to  be  disposed  of  as  my 
executors  think  proper  "). 

Frierson  v.  Presbyterian  Church  (Tennessee,  December,  1872),  1  So.  L.  Rev.  547, 
559,  semUe  (Bequest  to  executors  "  in  their  own  right,  trusting  nevertheless  and  be- 
lieving that,  under  a  proper  sense  of  their  obligation  to  their  own  consciences  and  their 
accountability  to  God,  they  will,  as  near  as  they  possibly  can,  in  conformity  with  what 
I  have  herein  indicated,  pay  over  and  contribute  the  same  to  charitable  objects  and 
puiywes"). 

In  the  following  casee..^ere  the  object  was  .indefinite,  the  words  weice  held .ta  ha. 
mandatogf^^yujl  tllf  rt*^*^  tn  rr'^'^^  a  trusW  with  this  result,  that  the  intended  trust  be- 
ing iiicffcc(uaLthA«dAKiAfifl.(tf  .legatee  became  a  constructive  trustee  for  the  heTrs  or 
next  of  ku^ 

Stubba  V.  Sargon,  3  M.  &  Cr.  507. 

Briggs  V.  Penny,  3  MacN.  &  G.  149  (A  legacy  of  £3,000  to  S.  P. ;  also  £3,000  for 
Cv  tf  acting  as  executrix.  Residue  to  "  S.  P.  .  .  .  well  knowing  that  she  will  make  a  good 
\  n/ome  and  dispose  of  it  in  a  manner  in  accordance  with  my  views  and  wishes  ").  Compare 
I    Irvine  t;.  Sullivan,  8  Eq.  673,  679. 

Bernard  v.  MinshuU,  Johns.  276  (Testamentary  appointment  to  a  husband  "  But  it 
is  my  request  that,  after  using  for  his  own  absolute  use  and  benefit  £2,000,  part  of  that 
sum,  ...  he  will  make  such  disposition  of  the  remainder  by  will  or  deed  or  settlement 
as  he  may  deem  most  desirable  to  carry  out  my  wishes,  often  expressed  to  him  by  word." 
No  wish  had  ever  been  expressed  by  the  wife  to  the  husband). 

Buckle  i;.  Bristow,  10  Jur.  n.  s.  1095  (Devise  to  trustees  upon  trust  for  such  use, 
&c.  as  he  should  appoint:  "  And  in  default  thereof,  then  for  the  same  to  be  expended 
and  appropriated  within  three  years  after  his  decease,  in  such  way  and  manner  and  for 
such  purposes  as  they,  or  the  majority  of  them,  might  in  their  judgment  and  discretion 
agree  upon"). 

Yeap  Cheah  Neo  ».  Ong  Cheng  Neo,  L.  R.  6  P  C.  381. 

Ingram  v.  Fraley,  29  Ga.  553  (Devise  of  everything  to  "my  long-tried  friend, 
W.  F.,  .  .  .  having  the  utmost  confidence  that  he  will  entirely  carry  out  my  wishes  and 
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In  re  DIGGLES.    GREGORY  v.  EDMONDSON, 
In  the  Court  of  Ai«peal,  July  6,  1888, 

[Reported  in  39  Chancery  Division,  253.] 

Mart  Ann  Digoles,  widow,  made  her  will,  dated  the  4th  of  August, 
1868,  as  follows :  ^^  I  give,  devise,  and  bequeath  all  my  real  and  per- 
sonal property  and  effects  unto  my  daughter,  Frances  Edmondson,  her 
heirs  and  assigns,  and  it  is  my  deaire  \^n^t.  ah^  allnwa  fi\  my  rpi^jjvA  ^^^ 
companion,  Anne  Gregory-,  now  residing  with  me.  an  annuity  of  £25 
[ire,  and  that  the  said  Anne  Gregory  shall  if  she  desire  it, 
such  portiQjis  _p>'  p^y  """^ih*7]rL  lurDiturey  linenj  «^q.  as 


have  the  use 


may  not  be  requirnd  hy  ny  ^*'"g^Vr,  ^''n^r*^«  F<4imtn(lftOn   _I  desire 

that  my  gold  watoh  n^ay  ^  <y»vp"  t/i  mv  grjindson  Alfred  Thomfla  Kd- 
monoson,  and  my  small  diamond  and  emerald  ring  to  my  granddaughter 
Frances  Mary  Edmondson.  And  I  hereby  appoint  my  said  daughter 
Frances  Edmondson  and  her  husband  Alfred  Edmonson,  executrix  and 
executor  of  this  my  will." 

The  testatrix  died  on  the  16th  of  September,  1872,  and  the  will 
was  proved  by  Alfred  Edmondson,  power  being  reserved  to  Frances 
Edmondson. 

The  £25  a  year  was  paid  to  Anne  Gregory  down  to  1888.  The  pay- 
ment was  then  discontinued,  and  in  March,  1886,  Anne  Gregory  corn- 
desires  as  thej  may  be  expressed  by  me,  either  verbally  or  id  writing ;  and  well  knowing 
that  my  said  friend  will,  by  this  wiU,  be  able  mnch  more  effectually  to  dispose  of  my 
estate,  'as  I  wish  it  done,  than  I  could  at  this  time  do  myself,  and  with  mnch  less 
trouble  to  himself"). 

Saylor  v.  Plaine,  31  Md.  158  (Residue  to  M.  S.  O.  and  W.,  "to  dispose  of  according 
to  his  or  their  yerbal  directions"). 

Manght  v.  Getzendanner,  65  Md.  527  (Kesidne  to  Rev.  H.  G.  O.  "  And  I  desire 
him  to  use  and  appropriate  the  same  for  such  religious  and  charitable  purposes  and 
objects,  and  in  such  sums  and  in  such  manner,  as  will,  in  his  judgment,  best  promote  .yi  ^ 

the  cause  of  Christ ").  P    ,     .  i 

-^Nichols  V.  Allen,  130  Mass.  211  (Residuary  bequest  "to  my  executors  and  the  sur-    ^^      ,  ^  . 
viror  of  them,  or  their  successors,  if  any  such  should  be  appointed,  to  administer  on    (Ji^^^ 
my  estate,  to  be  by  them  distributed  to  such  persona,  societies,  or  institutions  as  the 

may  considgx  m^t  drfl(;r"ipg  ")•  *  '       "" 

— ScEmucker  u.  Reel,  6\Mo.  592  ("  To  A.,  to  be  applied  by  him  to  a  specific  purpose 

which  I  have  explained  to  him  "). 

Willets  V,  Willets,  103  N.  Y.  650,  reversmg  s.  c,  35  Hun,  401,  Rapallo,  J.  dissenting 
{"  I  do  give  and  bequeath  to  my  son  R.  W.,  my  friends,  W.  H.  M.  and  C.  G..  and  my 
nephews  J.  T.  W.,  R.  R.  W.,  and  E.  B.  W..  and  m>  son-in-law  E.  M.,  the  survivors 
and  survivor  of  them,  the  sum  of  $100,000,  relying  upon  them  to  dispose  of  the  same 
for  the  benefit  of  such  charitable  and  benevolent  and  educational  purposes  as  they  shall 
judge  will  most  promote  the  comfort  and  improve  the  condition  of  the  poor ;  or  in  case 
any  of  my  descendants  should  become  poor  and  needy,  then  to  apply  in  whole  or  in 
part  to  such  descendants"). 

Re  Ingersoll  (N.  Y.  1892),  81  N.  E.  R.  47.  —  Ed. 
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menced  this  action  in  the  Court  of  Chancery  of  the  County  Palatine 
against  Mr.  and  Mrs.  Edmondson,  claiming  (1)  payment  by  the  defend- 
ants of  the  arrears  of  the  annuity  and  of  a  sufficient  sum  to  purchase 
a  government  annuity  of  £25  for  her  life,  or  the  appropriation  of  a 
sufficient  sum  to  meet  the  annuity,  and  (2)  administration,  if  necessary, 
of  the  real  and  personal  estate  of  tbe  testatrix,  on  the  footing  of  wilful 
default. 

The  Vice  Chancellor  of  the  County  Palatine,  on  the  15th  of  March, 
1887,  made  an  order  declaring  that  Mrs.  Edmondson  became  entitled  to 
the  real  and  personal  property  and  effects  of  the  testatrix,  subject  to  a 
valid  trust  to  pay  thei'eout  to  the  plaintiff  an  annuity  of  £25  during 
her  life.  The  order  went  on  to  direct  administration  of  the  estate  on 
the  footing  of  wilful  default  as  against  Alfred  Edmondson.^ 

The  plaintiff  appealed,  asking  for  an  order  in  the  terms  of  the  claim. 
The  defendants  gave  notice  that  they  should  contend  that  the  judgment, 
so  far  as  it  declared  a  trust  in  favor  of  the  plaintiff,  should  be  reversed, 
and  that  the  order  directing  accounts  and  inquiries  should  be  dis- 
chai^ed  and  the  action  dismissed. 

Hotchy  for  the  appellant. 

NeviUe^i  Q.  C,  and  Ebrridge^  for  the  defendants. 

Cotton,  L.  J.  This  is  an  appeal  from  a  judgment  of  the  Vice 
Chancellor  of  the  County  Palatine,  who  has  directed  accounts  and  in- 
quiries as  to  the  estate  of  Mrs.  Diggles,  at  the  suit  of  Anne  Gregory, 
who  claims  to  be  entitled  to  an  annuity  of  £25  under  her  will  The 
question  is,  whether  upon  the  true  construction  of  the  will  Anne  Greg- 
ory was  a  legatee.  I  think  that  the  testatrix  clearly  did  not  intend  the 
£25  a  year  to  be  provided  for  by  the  executors  in  the  discharge  of  their 
duties  as  such.  The  Vice  Chancellor  has  directed  accounts  of  the 
estate,  and  the  appellant,  who  asks  for  more  than  the  Vice  Chancellor 
gave  her,  contends  that  it  was  the  duty  of  the  executors  to  set  aside  a 
sufficient  part  of  the  assets  to  provide  for  the  annuity,  before  handing 
over  the  residue  to  the  residuar}^  legatee.  This  contention,  in  my 
opinion,  is  unfounded.  The  direction,  if  binding  direction  there  be, 
is  one  to  be  performed  by  the  residuary  legatee,  and  not  by  the  execu- 
tors. But  does  it  impose  any  trust  or  duty  on  her  as  the  Vice  Chan- 
cellor has  held  that  it  does?  I  think  not  Jf^think^thatjrhftt  the 
testatrix  mpant  wf^a>  to  Ipakp.  alLJ\gr  propejJiy  to  her  daughter,  with  the 
expressio,ij  flCa  wish  that  she  would  allow  Anne  Gregory  £25  a  year, 
and  give  her  ao^'  part  of  the  fUmiture  which  she  did  not  want.  She'^ 
means  to  put  her  daughter  in  her  own  place,  saying,  ^'  I  ask  you  to* 
make  what  I  thiuk  would  be  a  proper  provision  for  Anne  Gregory," 
but  without  intending  to  bind  her  to  do  so.  Construing  the  will  with- 
out reference  to  the  authorities,  I  think  that  is  its  true  construction.  It 
is  said,  however,  that  the  authorities  support  the  appellant's  contention, 
j^ doubt  in  the  old  cases  s}ij;^t  expressions  were  lnii  hold  of  to  create 

^  The  opinion  of  Bristowe,  V.  C,  given  in  a  note,  the  arguments  of  counsel  on  thA 
appeal,  and  the  concnrring  opinions  of  Bowen  and  'Etj,  L.  JJ.,  are  omitted. — Ed. 
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a  tnist,  but  the  recent  authorities  have  gone  the  other  way.  I  adhere 
fo  wnat  JL  flttiU  ill  JWJM  AjJams  and  tbe  Kensington  Viestry  ;'^  "  Having 
i^ard  to  the  later  decisions,  we  must  not  extend  tbe  old  cases  in  any 
way,  or  rely  upon  the  mere  use  of  any  particular  words,  but,  consider- 
ing all  the  words  which  are  used,  we  have  to  see  what  is  their  true 
effect,  and  what  was  the  intention  of  the  testator  as  expressed  in  his 
wilL"  A  reasonable  construction  is  to  be  given  to  the  will ;  and  in  my 
opinion  upon  the  reasonable  construction  of  this  will  the  testatrix  can- 
not  be  held  to  have  intended  to  give  a  bindinflr  <^irection.  In  my  Judg- 
ment,  therefore,  the  action  must  be  dismissed* 

1  27  Ch.  D.  394,  410. 

•  In  the  following  caaee,  wherethe  subject,  object,  and  mode 

deagbLaennea,  tke  words  were"  neia  to  bem&ttfljHI(jp|',  jm  j  ftf  f»|op 

"^  jBeles  17.  Eiiglan(l,''n?'ern'lf66VPrecrCh.  200,  s.  c.  (Bequest  of  £300 
"  but  my  will  and  desire  is  that  he  will  give  the  said  £300  unto  his  daughter  Susan  at 
the  time  of  his  death,  or  sooner,  if  there  be  occasion  for  her  better  advancement  and 
preferment "). 

Clifton  t;.  liombe,  Amb.  519  (''In  consideration  that  Lady  Lombe  has  promised  to 
give  what  I  shall  g^iye  her  to  her  and  my  children  at  her  death,  I  give  her,"  &c.). 

Bute  V.  Stuart,  1  Bro.  P.  C.  (Toml.  ed.)  476 ;  Tibbits  v.  Tibbits,  19  Yes.  656 ;  Jac. 
317,  8.  c.  (Devise  to  a  son :  "  And  I  do  hereby  recommend  to  my  said  son  to  continue 
bis  cousins  J.  T.  and  R.  T.  in  the  occupation  of  their  respective  farms  in  the  county 
of  Warwick,  as  heretofore,  and  so  long  as  they  continue  to  manage  the  same  in  a  good 
and  huabandlike  manner,  and  to  duly  pay  the  rents  ").  ^ 

Taylor  p,  George,  2  V.  &  B.  378  (To  a  brother.    Codicil :  "I  do  hereby  l^oiss/j  \ 
and  entreat  my  dear  brother  that  he  will  either  by  wiU  or  deed  settle  and  secura   f 
£500  to  be  paid  at  his  decease  to  £.  T.  .  .  .  I  have  omitted  to  express  the  same  in  vips\y 
will,  not  doubting  but  my  dear  brother  wiU  readily  comply  with  the  request "), 

Frevost  v.  Clark,  2  Mad.  458  ("  Convinced  of  the  high  sense  of  honor,  the  probity 
and  affection  of  my  son  in  law,  Edward  Clarke,  I  entreat  him,  should  he  not  be 
blessed  with  children  by  my  daughter,  and  survive,  that  he  will  leave  at  his  de- 
cease to  my  children  and  grandchildren  the  share  of  my  property  1  have  bestowed 
upon  her  "). 

Horwood  V,  West,  1  S.  &  S.  387  (Testator  gave  everything  by  will  to  his  wife,  and 
recommended  her  by  her  will  to  give  what  she  should  die  possessed  of  to  certain  per- 
sons named). 

Parker  v,  Bolton,  5  L.  J.  H.  s.  Ch.  98  (Devise  of  land  to  a  son :  "  And  I  do  advise 
him  to  settle  it  upon  himself  and  his  issue  male  by  his  lawful  wife,"  &c.). 

Hinxman  v.  Poynder,  5  Sim.  546. 

Baker  v.  Mosley,  12  Jur.  740  (Bequest  to  A.,  "  trusting  that  he  would  preserve  the 
same,  so  that  after  his  decease  it  might  go  to  and  be  equally  divided  between  his  then 
present  son  and  three  daughters  by  his  late  wife  Alice  "). 

Ford  V.  Fowler,  3  Beav.  146  (Bequest  to  a  daughter:  "And  I  recommend  to  my 
said  daughter  and  her  said  husband  that  they  do  forthwith  settle  and  assure  the  said 
sum,  together  with  such  sum  of  money  of  his  own  as  the  said  husband  shall  choose, 
for  the  benefit  of  my  said  daughter  and  her  children  "). 

Wace  V.  Mallard,  21  L.  J.  Ch.  855  (Testator  gave  his  entire  property  to  his  wife, 
"  in  full  confidence  that  she  will,  in  every  respect,  appropriate  and  apply  tho  same  unto 
and  for  the  benefit  of  aU  my  children  "). 

Bonser  v.  Kinnear,  2  Giff.  195. 
'  See  Nowlan  9.  Nelligan,  1  Bro.  C.  C.  489. 

Cary  v.  Cary,  2  Sch.  &  Lef.  173, 189  (To  a  son,  "in  order  to  exonerate  my  real 
estate  and  enable  my  son  to  pay  off  my  said  debts  and  encumbrancea  "). 

tfalone  v,  O'Connor^  LI.  &  G.  t  Plunket,  465. 
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WilAon  V.  Graham,  12  Out.  469. 

McRee  v.  Means,  34  Ala.  349  (Residuary  beqaest  to  a  huBband,  to  his  use,  behoof, 

and  benefit  in  fee  simple,  "  bat  should  my  said  husband  die  without  issue  of  his  body, 

it  is  my  wish  and  will  be  shall  give  all  of  said  property  to  R."). 

U       Reed  v.  Reed,  30  Ind.  419  (S200  to  my  son,  "which  said  f200  it  is  my  wish  my 

llson  shall  add  to  the  adTancement  he  may  make  to  his  son  R.,  when  R.  comes  of 

IVige").  ^\ 

*  "^    Bohn  V.  Barrett,  78  Ky.  378  ("  It  is  my  request,  .  .  .  but  this  request  is  not  to  be^ 

legally  binding  upon  him,  but  I  desire  to  leave  the  same  entirely  to  his  discretion,  and 
yA^Muake  no  requirement  of  him  that  would  be  legally  binding  in  a  court  of  equity  or . 
eUS^iere").  ^ 

NeghM  V.  Plummer,  17  Md.  165  (Deyise  of  everything  to  a  sister :  "  It  is  my  wish 
and  desira^n  case  my  said  sister  die  without  issue,  that  she  shall  will  and  devise  all 
my  negroes  t^Kte  free,  or  manumit  them  in  any  other  way  she  may  think  proper;  this 
request  I  hope  snKjvill  comply  with  in  time,  so  as  to  carry  my  wish  into  effect "). 

Hondley  v.  Wrigfeta<m,  60  Md.  198  ("  To  my  wife  .  .  .  with  a  special  request  that 
at  her  death  she  give  theS^d  lands  to  be  equally  divided  between  her  near  relatives 
and  mine*').  ^s^^^ 

Rich  V.  Rogers,  14  Gray,  174  fEequest  to  trustees  for  the  benefit  of  testator's  sisters 
and  their  children).  >. 

Van  Duyne  v.  Van  Duyne,  2  McCu<C503,  reversing  s.  c.  1  McCart.  397  (Devise  to 
two  children, ''  hoping  and  believing  th^«q^ll  do  justice  hereafter  to  my  grandson, 
H.  V.  D.,  to  the  amount  of  one  half  of  the  raid  homestead  farm  "). 

£ddy  V.  Hartshorn,  34  N.  J.  £q.  419  ("To  PS^.  .  .  .  with  the  request  that  upon 
his  death  he  leave  the  same  to  A.  and  B.  in  equal  pbidons  **). 

Eberhardt  v.  Perolin  (N.  J.  Eq.  1892),  23  Atl.  R.  5oK^^^ 

Phillips  V.  Phillips,  112  N.  T.  197  (Bequest  of  everythin^^to^wife,  <'  If  she  find  it 
always  convenient  ...  to  give  my  brother  E.  W.  during  his  IiNsSJOO  per  annum,  I 
wish  it  to  be  done  ").  >v 

Cook  t;.  Ellington,  6  Jones  Eq.  (N.  Ca.)  371  (Bequest  to  a  wife,  "  anHsmy  wish  is 
that,  at  her  death,  she  will  give  the  one  half  of  all  I  give  her  ...  to  m)vl>rother 
J.  P.  C").  \^^^ 

Anderson  v.  Hammond,  2  Lea,  281  (To  a  wife :  "  It  is  my  wish  and  desire  that  m^ 
wife  shall  pay  $200  annually  ...  to  my  nephew  J.  L.,  for  the  purpose  of  educating 
him"). 

Harrison  v.  Harrison,  2  Grat  1  ("  In  the  utmost  confidence  in  my  wife,  I  leave  to 
her  all  my  worldly  goods,  to  sell  or  keep  for  distribution  amongst  our  dear  children, 
as  she  may  think  proper.  My  whole  estate,  real  and  personal,  is  left  in  fee  simple  to 
her,  only  requesting  her  to  make  an  equal  distribution  amongst  our  heirs  "). 

Knox  V.  Knox,  59  Wis.  172  (Gift  to  wife  of  ''all  my  real  and  personal  estate,  .  .  . 
having  full  confidence  in  my  said  wife,  and  hereby  request  that,  at  her  death,  she 
will  divide  equally  .  .  .  between  my  sons  and  daughters  all  the  proceeds  of  my  said 
property,"  &c.). 

Jn  the  following  caseSjjsJjfltg^he^snbject,  object^  and  mode  of  distribution  IT^tft^ 
clearly  deHuea,  ine  words  were  held  to  l)e  precatory  merely,  and  therefore  to  create 
no  trust; —  -»-»—-• 

Canliffe  v.  CunlilFe,  Amb.  686  (Bequest  to  a  son :  **  Nevertheless,  in  case  his  son 
Ellis  should  happen  to  depart  this  life  without  a  son  or  sons  born  of  his  body  in  his 
lifetime,  or  in  due  time  after  his  death,  then  and  in  such  case  he  recommended  it  to 
him  to  give  and  devise  the  said  sugar-houses  and  joint  stock  in  trade  there  to  his 
brother  Robert "). 

Hoy  V.  Master,  6  Sim.  568  ("  The  other  two  thirds  shall  be  at  the  sole  and  entire 
disposal  of  my  said  wife,  Louisa  Bird,  trusting  that,  should  she  not  marry  again  and 
have  other  children,  her  affection  for  our  joint  offspring,  the  said  Marian  Bird,  will  in- 
duce her  to  make  our  said  daughter  her  principal  heir  "). 

Young  V,  Martin,  2  T.  &  C.  Ch.  582  (Testator  gave  his  daughter  a  free  power  of 
i^pointment  over  certain  property,  adding  that  he  recommended,  though  he  did  not 
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abrolately  enjoin,  his  daughter  to  distribute  the  same,  at  her  decease,  amongst  her 
danghters  in  equal  shares). 

Winch  V.  Brntton,  U  Sim.  379 ;  Hnskisson  v.  Bridge,  4  DeG.  &  Sm.  245. 

Webb  9.  Wools,  2  Sim.  n.  s.  267  (Gift  of  eveiything  **  nnlo  my  dear  wife,  Jane, 
to  and  for  her  own  use  and  benefit,  npon  the  f allest  trost  and  confidence  reposed 
in  her  that  she  shall  dispose  of  the  same  to  and  for  the  joint  benefit  of  herself  and 
my  children"). 

Palmer  v,  Simmonds,  2  Drew.  221  (Residnarj  devise  to  a  nephew,  **  for  his  own  ose 
and  benefit,  as  I  have  full  confidence  in  him  that,  if  he  should  die  without  lawful  issue, 
he  will  .  .  .  leave  the  bulk  of  mj  said  residuary  estate  unto  the  said  W.  F.  S.,  J.  S., 
and  T.  E.  S.  equally  ").  , 

Eaton  V.  Watts,  4  £q.  151  (Bequest  of  everything  **  to  my  dearly  beloved  husband, 
.  .  .  hoping  that  he  will  leave  it  after  his  death  to  my  son  W.  C.  W.,  if  he  is  worthy 
of  it,  with  certain  conditions  hereunto  annexed,  viz."). 

House  t;.  House,  W.  N.  (1674),  189  (Residuary  bequest  "unto  my  said  son  John, 
requesting  him  that,  if  he  should  not  find  an  opportunity  to  dispose  of  my  freehold 
estate  at  Whitechurch  greatly  to  his  advantage,  and  to  the  benefit  of  his  family,  that 
the  said  estate  should  belong,  after  him,  to  his  eldest  son  "). 

Wheeler  v,  Wheeler,  1  Giff.  800;  Lefroy  v.  Flood,  4  Ir.  Ch.  1. 

McCormick  v,  Grogan,  1  Ir.  R.  Eq.  313 ;  L.  R.  4  H.  L.  82,  s.  c. 

Ellis  V,  Ellis,  15  Ala.  296  (Bequest  of  everything  to  a  wife,  ''recommending  to  her 
at  the  same  time  to  make  some  allowance,  at  her  convenience,  to  each  of  my  brothers 
and  sisters;  say  to  each  $1,000  "), 

Re  Whitcomb's  Estate,  86  Cal.  265  (Devise  to  a  nephew :  "  I  recommend  to  him  to 
leave  his  portion  thereof,  after  his  own  death  and  the  death  of  his  wife,  to  his  son 
and  his  children  and  descendants,  and  in  default  of  such  to  Harvard  College  "). 

Hess  r.  Singler,  114  Mass.  56  (Residuary  devise  to  a  son :  ''  I  hereby  signify  to  my 
said  son  my  desire  and  hope  that  he  will  so  provide,  by  will  or  otherwise,  that,  in  case 
he  shall  die  leaving  no  lawful  issue  living,  the  property  which  he  will  take  under  this 
will  shall  go  in  equal  shares  "  to  certain  specified  persons). 

Sears  v,  Cunningham,  122  Mass.  538  (Devise  of  everything  to  a  wife,  "in  her  own 
name  and  for  her  own  purposes,  with  only  this  condition,  .  .  .  and  that  I  wish,  at  the 
death  of  my  wife  C,  that  she  should  make  an  equal  division  of  her  estate  to  such  chil- 
dren as  survive  her"). 

Barritt  v.  Marsh,  126  Mass.  213  (Bequest  to  a  wife:  "I  wish  my  wife,  when  she 
dies,  to  give  her  property  to  my  daughters.  It  is  my  desire  that  my  property  should, 
after  the  decease  of  my  wife  and  daughters,  descend  to  the  children  of  my  daughters 
respectively  if  they  are  married  "). 

Bacon  v.  Ransom,  139  Mass.  117  (To  A.  and  B.  "as  their  absolute  property.  ...  I 
request  A.  and  B.  to  use  the  fund  to  further  what  is  called  the  Woman's  Rights 
Cause.  But  neither  is  under  any  legal  responsibility  to  any  one  or  any  court  to 
do  so  "). 

Wood  V.  Seward,  4  Redf.  271  (Provision  that  A.  and  B.  should  occupy  a  certain 
house:  "Bntjhig^<;]Vnffl  jn  niY  ^'^'"  »  notU)  bp  fiQi^^d^fed  .as^a  directionjbut,  merel^^ 
as  a  suggestion  of_  my  wish  or  deauoTT 

Bov^r  V.  wVUs,  2  How.  I'r.  w.  8.  150  (Devise  to  four  persons,  **  having  entire 
confidence  that  these  four  gentlemen  will,  although  under  no  legal  obligation  so  to  do, 
observe  my  wishes;  and  my  wish  is,"  &c.). 

See  Speairs  v.  Ligon,  59  Tex.  233. 
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Jn  the  following  cases,  where  a  discretion  was  given  as  to  the  mode  of  distribution 
among  persons  of  a  defined  clasa.  the  words  were  held  to  be  mandatory,  and  therefore 
to  create  a  trust :  — 
-^!ffrest  V,  Offley,'  1  Ch.  Rep.  241. 

Bnrrell  v,  Burrell,  Amb.  660 ;  Mason  r.  Linbury,  cited  in  Amb.  4,  and  2  Ves.  67 
{"  I  give  to  my  brother,  Robert  Mason,  £2,000,  which  I  desire  him,  at  his  death,  to 
give  to  his  son  and  his  children,  and  to  the  children  of  his  late  daughter,  as  he  should 
think  fit"). 
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Maasej  v»  Shermaii,  Amb.  5S0  (Derise  of  copyhold  to  his  wife  in  fee,  "not  doubt- 
ing but  that  my  wife  will  dispoee  of  the  same  to  and  amongst  my  childxen,  as  she 
shall  please"). 

Fierson  t^.  Garnet,  S  Bro.  C.  C.  38,  236  (Beqnest  to  P.  P. :  "And  it  is  my  dying 
request  to  the  said  P.  P.,  that,  if  he  shall  die  without  leaving  issue  living  at  his  death^ 
that  the  said  P.  P.  do  dispose  of  what  fortune  he  shall  reoeiTe  under  this  my  will 
to  and  among  the  descendaints  of  my  late  aunt,  A.  C,  his  grandmother,  in  such  man- 
ner and  proportion  as  he  shall  think  proper"). 

Richardson  v.  Chapman,  7  Bro.  P.  C.  (Toml.  ed.)  318. 

Brown  v.  Higgs,  8  Ves.  561  ("  I  authorize  and  empower  my  nephew  John  Brown 
to  receive  the  rent,"  &c.,  "  and  to  dispose  of  it  in  the  following  manner,  that  is  to  say, 
to  take  ^100^  of  it  every  year  to  his  sole  and  separate  use,  and  to  employ  the  re- 
mainder .  .  .'  to  such  children  of  my  nephew  Samuel  Brown  as  my  said  nephew  John 
Brown  shall  think  most  deserving,  and  that  will  make  the  best  use  of  it "). 

Parsons  v.  Baker,  18  Ves.  476  (Devise  to  a  nephew,  "not  doubting,  in  case  he 
should  have  no  child  or  children  of  his  own  body,  but  that  he  will  dispose  and  give 
my  said  real  estate  to  the  female  descendants  of  my  sister,  Deborah  Parsons,  of  Eem- 
erton,  widow,  in  such  part  or  parts  and  in  such  manner  as  he  shall  think  fit,  in  pref- 
erence to  any  descendant  on  his  own  female  line  "). 

Birch  V,  Wade,  3  V.  &  B.  198  ("It  is  my  Will  and  Desire  that  the  other  third 
Fart  of  the  Principal  of  my  Estate  and  Effects  be  left  entirely  to  the  Disposal  of  my 
dear  and  loving  Wife  among  such  of  her  Relations  as  she  may  think  proper  after  the 
Death  of  my  aforesaid  Sisters"). 

Forbes  v.  Ball,  3  Mer.  437  ("I  give  to  my  dear  wife,  Ann  Cotterel,  the  sum  of 
£500 ;  and  it  is  my  will  and  desire  that  my  said  wife,  Ann  Cotterel,  may  dispose  of 
the  same  amongst  her  relations,  as  she  by  will  may  think  proper"). 

Walsh  V.  Wallinger,  2  Russ.  &  M.  78  (Devise  of  residue  "unto  his  said  wife,  to 
and  for  her  own  use  and  benefit  and  disposal,  trusting  that  she  would  thereout  pro- 
vide for  and  maintain  his  family,  and  particularly  his  eldest  son ;  and,  at  her  decease, 
give  and  bequeath  the  same  to  her  children  by  him,  in  such  manner  as  she  should 
appoint"). 

Blakeney  v.  Blakeney,  6  Sim.  52  (Residue  "to  my  sister,  A.  B.,  to  dispose  of 
amongst  her  children  as  she  may  think  proper"). 

Salusbury  v.  Denton,  3  K.  &  J.  529  ("The  remainder  of  said  moiety  to  be  at  her 
disposal  among  my  relations,  in  such  proportions  as  she  may  be  pleased  to  direct "). 

Gully  V.  Cregoe,  24  Beav.  185  (Devise  to  a  wife,  "  for  her  own  sole  use  and  benefit 
forever,  feeling  assured  and  having  every  confidence  that  she  will  hereafter  dispose 
of  the  same  fairly,  justly,  and  equitably  amongst  my  two  daughters  and  their  chil- 
dren '*). 

Shovelton  v.  Shovelton,  32  Beav.  143  (Bequest  of  residue  "  unto  my  said  dear  wife, 
to  and  for  her  own  absolute  use  and  benefit,  in  the  fullest  confidence  that  she  will  dis- 
pose of  the  same  for  the  benefit  of  her  children,  according  to  the  best  exercise  of  her 
judgment,  and  as  family  circumstances  may  require  at  her  hands"). 

Re  Eyre,  49  L.  T.  Rep.  259  ( "  To  A.  and  B.,  who  shall  hold  ...  as  A.  and  B.  shall 
in  their  absolute  discretion  .  .  .  appoint.  And  my  reason  for  giving  the  said  general 
power  of  appointment  to  A.  and  B.  is  that  I  have  the  fullest  confidence  in  them  that 
they  will  do  what  is  right  and  proper,  and  that  they  will  dispose  of  the  property  sub- 
ject to  said  power  justly  and  fairly,  and  as  they  think  it  ought  to  be  disposed  of  and 
divided  by  me."    A.  and  B.  also  received  legacies). 

Corbet  v.  Corbet,  Ir.  B.  7  Eq.  456  (Bequest  to  a  sister :  "And  I  beg  she  will  appor- 
tion between  the  above  named  [naming  four  nieces],  and,  as  my  nephew  J.  C.  has  a 
less  secure  position  in  life  than  his  brothers,  to  him  such  portion  or  portions  as  she 
shall  see  fit.  I  would  also  wish  that  she  should  have  power  to  give  some  small 
amounts  for  charity,  especially  to  D.  L's  family"). 

Bull  V.  Bull,  8  Conn.  47  (Residuaiy  bequest  to  A.  and  B.,  "with  full  confidence 
.  .  .  that  they  will  dispose  of  such  residue  among  our  brothers  and  sisters  and  their 
children  as  they  shall  judge  shall  be  most  in  need  of  the  same;  this  to  be  done 
according  to  their  best  discretion  "). 
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BUmchard  v.  Cluipmaa,  22  HL  Ap.  341  ("And  haviiig  and  repomag  implicit  confl-  jt 
deuce  ia  the  goodness  and  kindnees  of  mj  dear  wife,  I  rely  apon  her  to  make  ...  V 
and  all  needfol  provision  for  the  fntnre  wants  of  mj  brother  S."). 

Collins  V.  Carlisle,  7  B.  Mon.  13  (Residuary  bequest  "to  my  beloved  wife,  N.  C, 
and  to  be  disposed  of  by  her  and  divided  among  my  children  at  her  discretion  "). 

Noe  V,  Kern,  93  Mo.  367  (Bequest  of  everything  to  a  hnsband,  "  in  the  full  faith 
that  he  will  properly  provide  for  the  two  children  of  my  deceased  brother  .  .  .  whom 
we  have  undertaken  to  raise  and  educate  "). 

Cox  V.  Wills,  N.  J.  Eq.  22  Atl.  R.  794  (Residue  to  wife,  "believing  that  she  will 
make  a  will,  and  thereby  distribate  so  much  .  .  .  among  my  near  relatives  as  she 
may  not  use  for  comfortable  maintenance;  and  it  is  my  will  that  my  said  wife  shall 
make  such  distribution  **). 

Aldrich  V.  Aldrich,  12  R.  I.  141. 

Jamagin  v,  Conway,  2  Humph.  50  (Devise  to  a  wife,  "with  power  to  dispose  of  the 
same  as  she  might  deem  proper  amongst  her  children  "), 

Anderson  v.  Cullongh,  3  Head,  614  (Devise  to  a  wife,  "believing  that  she  will 
make  an  equitable  distribution  at  her  death  among  our  children"). 

Steele  v.  Levisay,  11  Grat.  454.    See  Reid  v.  Blackstone,  14  Grat.  363. 

In  Wace  v.  Mallard,  21  L.  J.  Ch.  355,  16  Jur.  492,  8.  c,  Sir  James  Parker,  V.  C; 
held  that  a  gift  of  everything  to  the  testator's  wife,  "  to  and  for  her  sole  use  and  ben- 
efit, in  full  confidence  that  she,  my  said  wife,  will  in  every  respect  appropriate  and 
apply  the  same  unto  and  for  the  benefit  of  all  my  children,"  created  a  life  estate  in 
the  widow,  with  a  mandatory  power  of  appointment  in  favor  of  the  children.  But 
see  observations  upon  this  case  in  1  Jarm.  Wills,  (5th  Am.  ed.)  688.  Much  reliance  was 
placed  upon  Wace  v.  Mallard  in  Cnznick  v.  Tucker,  L.  R.  17  £q.  820,  where  a  gift  of 
everything  to  testator's  wife, "  for  her  sole  use  and  benefit,  in  the  full  confidence  that 
she  will  so  dispose  of  it  amongst  all  our  children,  both  during  her  lifetime  and  at  her 
decease,  doing  equal  justice  to  each  and  all  of  them,"  seemed  to  Sir  Charles  Hall,  V.  C, 
to  import  a  trust.  But  this  case,  as  well  as  Le  Marchant  v.  Le  Marchant,  L.  R.  18 
£q.  414,  before  Sir  R.  Malins,  V.  C.  (Gift  of  everything  to  testator's  wife,  "for  her 
sole  use  and  benefit,  in  the  full  confidence  that  she  will  so  bestow  it  on  her  decease  to 
my  children  in  a  just,  true,  and  equitable  spirit^  and  in  such  manner  and  way  as  she 
feeb  would  meet  with  my  fuU  approval"),  met  with  the  disapproval  of  Sir  Geqrge 
Jessel,  M.  R.,  in  Be  Hutchinson,  8  Ch;  D.  540. 

,In- the  foHowing  q^fHIi.yhftro  |^,dig^yayl|Wa^^     Mte,  tft**  "''^^J^^  diBtribntion 
among  persoiirof  a  defined  f*^^^  ttfl.  Wflffii  Wtl^  w.AA„t^.^jk^  f\TfU^         "  -*— — 

to  create  no  trust :  — 

Baggms  0.  Tates,  9  Mod.  122  (Testator  did  not  doubt  but  his  wife  would  be  kind  to 
his  children). 

Sale  V.  Moore,  1  Sim.  534  (Residuary  bequest  to  a  wife, "  recommending  to  her,  and 
not  doubting,  as  she  has  no  relations  of  her  own  family,  Imt  that  she  will  consider  my 
near  relations  ...  as  I  should  consider  them  "). 

Meredith  v,  Heneage,  1  Sim.  542  ("  I  have  devised  and  bequeathed  the  whole  of  my 
said  real  and  personal  estate,  hereinbefore  particularly  set  forth,  unto  my  said  dear 
wife, .  .  .  unfettered  and  unlimited,  in  full  confidence  and  with  the  firmest  persuasion 
that,  in  her  future  disposition  and  (Ustribntion  thereof,  she  will  distinguish  the  heirs  of 
my  late  father,  by  devising  and  bequeathing  the  whole  of  my  said  estate,  together  and 
entire,  to  such  of  my  said  father's  heirs  as  she  may  think  best  deserves  her  prefer- 
ence").   See  to  the  same  effect  Heneage  v.  Andover,  10  Price,  233. 

Benson  v,  Whittam,  5  Sim.  22  ("  The  residue  of  said  dividends  to  my  brother, 
Arthur  Benson,  to  enable  him  to  assist  such  of  the  children  of  my  deceased 
brother,  Francis  Benson,  as  he  the  said  Arthur  Benson  shall  find  deserving  of 
encouragement "). 

Bards  well  v.  Bardswell,  9  Sim.  319  (Bequest  of  everything  to  a  son,  "  for  his  own 
use  and  benefit,  well  knowing  he  would  discharge  the  trust  the  testator  reposed  in 
him  by  remembering  the  testator's  sons  and  daughters"). 

Pope  V,  Pope,  10  ^m.  1  (Residuary  bequest  to  a  wife :  "  And  my  reason  for  so  ifotng 
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is  the  constant  aboM  of  trustees  which  I  daily  witness  among  men ;  at  the  same  time 
trosting  she  will,  from  the  love  she  bears  to  me  and  her  dear  children,  so  husband  and 
take  care  of  what  property  there  may  be  for  their  good ;  and  should  she  marry  again, 
then  I  wish  she  may  convey  to  trustees  .  .  .  what  property  she  may  then  possess  for 
the  benefit  of  the  children  as  they  may  severally  need  or  deserve,  taking  jnstioe  and 
affection  for  her  guide"). 

Knight  V.  Bougbton,  11  CL  &  Fin.  513  ("  I  trust  to  the  justice  of  my  successors  in 
continuing  the  estates  in  the  male  succession,  according  to  the  will  of  the  founder  of 
the  family''). 

WiUiams  i;.  Williams,  1  Sim.  n.  s.  358  ("  It  is  my  wish  that  yon  [the  testator's  wife] 
should  enjoy  everything  in  my  power  to  give,  using  your  judgment  as  to  whom  to  dis- 
pose of  it  amongst  your  children  when  yon  can  no  longer  enjoy  it  yonrself ;  but  I  should 
be  unhappy  if  I  thought  it  possible  that  any  one,  not  of  your  femily,  should  be  the  bet- 
ter for  what,  I  feel  confident,  you  will  so  well  direct  the  disposal  of  "). 

Green  v.  Marsden,  1  Drew.  646  (Bequest  of  stock  to  a  wife :  **  And  I  beg  and 
request  that  at  her  death  she  will  give  and  bequeath  the  same,  hi  snch  shares  as  she 
shall  think  proper,  unto  such  members  of  her  own  family  as  she  shall  think  most  de^ 
serving  of  the  same  "). 

Johnston  v.  Bowlands,  2  DeG.  &  Sm.  356  (*'  As  to  the  sum  of  $2,000  ...  I  give 
the  same  to  my  said  wife,  to  be  disposed  of  by  her  will  in  snch  way  as  she  shall  think 
proper ;  but  I  recommend  her  to  dispose  of  one  half  thereof  to  her  own  relations,  and 
the  other  half  among  snch  of  my  relations  as  she  shall  think  proper**). 

Brook  V.  Brook,  3  Sm.  &  G.  280  (Devise  to  testator's  niece,  M.  A.  B., "  to  be  her  sole 
and  separate  property, .  .  .  and  with  power  ...  to  appoint  the  same  to  her  children 
and  her  husband  in  snch  a  way  and  in  snch  proportions  as  she  may  think  fit"). 

Alexander  v.  Alexander.  2  Jnr.  n.  s.  898  {"  And  my  sons  in  law,  F.  H.  and  W.  S.  A., 
may  dispose  of  the  property  I  leave  for  the  good  of  their  families  "). 

Reeves  v.  Baker,  18  Beav.  372  ("  The  residue  of  my  property  ...  to  my  beloved 
wife,  Mary  Reeves,  her  heirs  and  assigns  forever,  being  fully  satisfied  that  .  .  .  she 
will  dispose  of  the  same,  by  will  or  otherwise,  in  a  fair  and  equitable  manner,  to  our 
united  relations,  bearing  in  mind  that  my  relations  are  generally  in  better  worldly 
circumstances  than  hers  are"). 

Ho  worth  V.  Dewell,  29  Beav.  18  (Residuary  bequest  to  a  wife,  ''with  power  for  her 
to  dispose  of  the  same  unto  and  amongst  all  of  my  children,  or  to  any  one  or  more  of 
them,  for  such  estate  or  estates,  either  in  fee  simple  or  in  tail,  term  of  life  or  other  in- 
terest, temporary  or  lasting,  ...  as  my  said  wife  shall,  in  her  discretion,  see  most 
fitting  and  proper"). 

Scott  t'.  Key,  35  Beav.  291  ("  The  bahuice  ...  to  go  to  my  dear  wife,  being  well 
assured  that  she  will  husband  the  means  that  may  be  left  to  her  by  me  with  every 
prudence  and  care,  for  the  sake  of  herself  and  any  children  that  I  may  leave 
by  her"). 

In  re  Pinckard's  Trust,  27  L.  J.  Ch.  422. 

In  re  Bond,  4  Ch.  D.  238  ( Residuary  bequest  to  a  wife, "  And  for  my  dear  wife,  A.  B., 
to  do  justice  to  those  relations  on  my  side  such  as  she  may  think  worthy  of  remunera- 
tion, but  under  no  restriction  as  to  any  stated  property,  but  quite  at  liberty  to  give 
and  distribute  what  and  to  who  my  dear  wife  may  please "). 

In  re  Hutchinson,  8  Ch.  D.  540  ("To  my  dear  wife,  H.  R.,  absolutely,  with  full 
power  for  her  to  dispose  of  the  same  as  she  may  think  fit  for  the  benefit  of  my  femily, 
having  full  confidence  that  she  will  do  so  "). 

Mussoorie  Bank  v.  Rayner,  7  App.  Cas.  321  ("  To  my  wife,  .  .  .  feeling  confident 
that  she  will  act  justly  to  our  children  in  dividing  the  same  when  no  longer  required 
by  her  "). 

Be  Adams  Vestry,  24  Ch.  D.  199,  27  Ch.  Div.  394  {"  To  the  absolute  use  of  my 
wife,  .  .  .in  full  confidence  that  she  will  do  what  is  right  as  to  the  disposal  thereof 
between  my  children,  either  in  her  lifetime  or.  by  will  after  her  decease  "). 

Creagh  v.  Murphy,  7  Ir.  R.  Kq.  182 ;  Morrin  v.  Morrln,  L  R.  19  Ir.  37. 

Montreal  Bank  v.  Bower,  18  Out.  226  (Absolute  gift  to  a  wife :  "  And  it  is  my  wish 
and  desire,  after  my  decease,  that  my  said  wife  shall  make  a  will  dividing  the  r^  and 
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personal  estate  and  effects  hereby  devised  and  bequeathed  to  her  among  mj  said  chil- 
dren in  each  manner  as  she  shall  deem  jost  and  equitable"). 

Gilbert  v.  Chapin,  19  Conn.  342  (Residuary  bequest  to  a  wife, "  recommending  to 
her  to  give  the  same  to  my  children,  at  such  time  and  in  such  manner  as  she  shall 
think  best''). 

Lines  v.  Darden,  5  Fla.  51  (Bequest  to  a  daughter :  "  My  will  and  desire  is  that 
such  grandson  so  arriving  at  the  age  of  twenty-one  years  .  .  .  shall  receive  a  portion 
of  the  estate  as  a  loan,  to  have  the  management  and  receive  the  benefit  of  the  same 
until  the  final  distribution  shall  take  place,  and  then  to  return  the  same  to  be  equally 
divided  with  the  rest  of  my  estate  "). 

Sale  V,  Tboruberry,  86  Ky.  266  (Devise  to  a  wife  in  fee  simple:  "  I  only  make  this 
request  of  her,  and  only  as  a  request,  for  I  feel  that  her  own  kind  heart  and  good  judg- 
ment will  prompt  her  to  do  bo  without,  viz. :  that  in  the  event  she  should  marry  again 
she  will  see  that  the  interests  of  our  children  in  said  property  are  protected  "). 

Gibbins  o.  Shepard,  125  Mass.  541  (Bequest  to  a  wife  "  for  her  support  during  her 
lifetime,  and  leaving  4t  as  an  injunction  on  her  to  divide  it  on  the  children  at  her  death, 
as  she  deems  best,  and  as  they  deserve  "). 

Sturgis  V.  Paiue,  146  Mass.  354  (Residuary  devise  to  a  wife  "  at  her  sole  use  and 
disposal.  .  .  .  My  said  wife  is  fully  acquainted  with  my  reasons  for  this  disposal  of 
my  estate,  and  will  by  her  own  last  testament  do  what  is  right  and  just  to  my  children 
and  their  natural  heirs  "). 

Foose  V.  Whitmore,  82  N.  T.  405  ("All  my  property  to  my  wife,  only  requesting 
her  at  the  close  of  her  life  to  make  such  disposition  of  the  same  among  my  children 
and  grandchildren  as  shall  seem  to  her  good  "). 

Re  IngersoU,  59  Hun,  571  (Bequest  of  $1,000  to  A.  *'  forever,  for  the  uses  and  pur- 
poses before  stated,  and  I  rely  upon  him  to  cany  out  the  wishes  and  purposes  that  I 
have  hereinbefore  indicated  "). 

Alston  V,  Lea,  6  Jones  £q.  (N.  Ca.)  27  (Bequest  to  a  wife,  "  so  that  she  can  have  the 
right  to  give  it  to  our  six  children  as  she  may  think  best "). 

Re  Fennock's  estate,  20  Pa.  268  (Bequest  to  a  wife  "  absolutely,  having  full  confi- 
dence that  she  will  leave  the  surplus  to  be  divided  at  her  decease  justly  among  my 
children  "). 

Einter  o.  Jeuks,  43  Pa.  445  (Residuary  bequest  to  a  wife,  "  for  her  use  and  comfort 
and  to  be  disposed  of  as  she  pleases  at  or  before  her  decease,  when,  no  doubt,  she  will 
make  such  distribution  of  the  same  amongst  our  children  as  she  may  then  think  most 
proper").    See  Burt  v.  Ilerron,  66  Pa.  400. 

Bowlby  V.  Thunder,  105  Pa.  173  (To  a  wife,  "with  the  fullest  confidence  that  she 
will  carry  my  intentions  .  .  .  into  effect,  so  far  as,  in  her  opinion,  my  children  and 
grandchildren  .  .  .  may  prove  worthy  of  her  attention.  .  .  .  Memorandum  for  her, 
...  the  two  frame  houses  N.  £.  comer  of  Lombard  and  10th  Streets,  to  the  children 
of  my  daughter  Anne,*'  etc.)* 

Lesesne  v.  Witte,  5  S.  Ca.  n.  s.  450  ("  I  devise  all  my  estate  to  my  beloved  wife, 
feeling  entire  confidence  that  she  will  use  it  judiciously  for  the  benefit  of  herself  and 
our  children  "). 

Rowland  v.  Rowland,  29  S.  Ca.  54  ("  I  desire  that  my  wife  shall  advance  to  such 
child  or  children  such  an  amount,  either  in  property  or  money,  as  she  deems  prudent, 
but  not  exceeiliog  a  distributive  share  of  my  estate,  as  it  is  my  intention  for  my  wife 
to  keep  as  much  of  my  estate  as  will  make  her  comfortable  "). 

Thompson  v.  McKisick,  3  Humph.  631  (Bequest  of  property  to  a  daughter,  "  to  be 
hers  forever,  to  be  disposed  of  as  she  may  think  proper  amongst  her  children  and 
grandchildren,  by  will  or  otherwise  "), 

See  Wright  v.  Atkyns,  Cooper,  121,  122 ;  T.  &  R.  143 ;  17  Ves.  255  ;  19  Ves.  299; 
I  V.&B.313;  Sugd.Lawof  Prop. 376,  8.0. ;  Van  Amee  ».  Jackson, 35  Vt.  173.— Eix 
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AHEARNE  v.  AHERNE. 

Ih  the  High  Court  of  Justice,  lRBLAjn>,  Chaxcbbt  Division,  bifobb 
Sm  Edwabd  Sullivan,  M.  R.,  July  15,  1881. 

[Reported  in  Law  Reports,  9  Irish,  144.] 

The  Master  of  the  Rolls.^  The  testator,  Thomas  Aheame,  had 
two  children,  a  son  (the  plaintiff,  Thomas  M.  W.  Ahearne),  and  a 
daughter,  Isabella  Aheame,  who  was  married.  He  made  his  will,  the 
parts  of  which  material  to  the  question  before  me  are  as  follows :  — 
"  I  devise  and  bequeath  to  my  said  son  and  to  my  daughter  the  farm 
called  Sunville,  situate  in  the  county  or  Oork,  with  all  ine  sto^*R  Ud 
cattle  thereon,  and  also  all  the  farm  utensils  and  other  plant  thei-eon, 
to  hold  to  them  share  and  share  alike/'  He  also  bequeathed  to  the 
plaintiff  and  the  defendant  a  sum  of  £3,900  held  by  him  on  deposit 
receipt,  and  £252  to  his  credit  in  the  Provincial  Bank ;  and  the  will 
contained  this  clause :  ^*  Af  y  will  i^  ^^n.t  tha  beouests  tornxftaJd^daughter 

rjlftll  bo  f^r  ll^''  ffn]ft  and  flftp5ira.tqjiaft.  fjn  T>p  Tiftld  hy  hftr  for  her  life,  Wl 

^  pnwpf  of  ftppnJDtin^  saiqp  ^^"'^r'g  ter  children."  ? 

Thus,  he  first  devised  an  absolute  interest  to  his  son  and  his  daughter 
as  tenants  in  common ;  and  if  he  had  stopped  there,  the  daughter  would 
have  taken  a  moiety  absolutely.  But,  apparently  with  a  view  to  cor* 
rect  what  he  had  done,  and  to  point  to  something  else  which  he  had  in 
his  mind  of  a  different  character,  he  added  the  second  clause,  by  which 
he  declared  that  the  bequest  to  his  daughter  should  not  be  an  absolute 
bequest,  but  should  be  for  her  life,  with  a  power  of  appointing  same 
amongst  her  children.  He  then  appointed  his  son  and  his  daughter 
residuary  legatees,  but  that  residuary  bequest  deals  only  with  pure 
personal  estate.  The  question  arises  whether  the  children  took  under 
the  will,  apart  from  the  discretion  of  their  mother,  or  whether  she 
could,  by  not  exercising  the  power,  esclude  them.  I  am  of  opinion 
that  she  could  not,  and  that  this  is  a  trust  for  the  children,  subject  to 
a  power  of  appointment  in  her. 

The  principle  upon  which  this  case  depends  is  thus  stated  by  Lord 
St.  Leonards  in  his  work  on  Powers,  8th  ed.,  p.  589  :  *'  The  question 
whether  a  power  is  simply  such,  or  a  power  in  the  nature  of  a  trust, 
commonly  arises  on  a  power  to  appoint  to  a  man's  children  or  relations. 
In  Brown  v.  Higgs,'  Lord  Eldon  stated  the  principle  of  all  the  cases 
on  this  subject  to  be,  that  if  the  power  is  a  power  which  it  is  the  duty 
of  the  party  to  execute,  made  his  duty  by  the  requisition  of  the  will, 
put  upon  him  as  such  by  the  testator,  who  has  given  him  an  interest 
extensive  enough  to  enable  him  to  discharge  itj  he  is  a  trustee  for  the 
exercise  of  the  power,  and  not  as  having  a  discretion  whether  he  will 

1  See  suprOf  p  70,  n.  1.  ^  £0.  *  S  Yes.  674. 
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exercise  it  or  not ;  and  the  Conrt  adopts  tlie  principle  as  to  trusts,  and 
will  not  permit  his  negligence,  accident,  or  other  circumstances,  to 
disi4)point  the  interests  of  those  for  whose  benefit  he  is  called  upon 
to  execute  it."  And  in  §  9  he  states  *^  In  all  these  cases,  although 
in  terms  no  obligation  was  imposed  on  the  donee  to  exercise  the  power, 
and  although  in  some  he  had  a  discretion  to  select  from  the  class  the 
individuals  to  take,  yet  as  the  property  was  given  to  him  generally 
with  such  a>  power,  and  his  own  interest  was  confined  to  his  life  by 
plain  construction,  an  intention  was  collected  that  the  interest  beyond 
his  own  life  was  to  vest  in  the  objects,  and  that  he  having  a  sufiQcient 
estate  for  that  purpose,  and  a  power,  was  bound  to  give  efifect  to  that 
intention  ;  and  his  neglect  to  exercise  his  discretion,  or  to  execute  his 
power  among  the  objects  —  where  none  was  to  be  excluded  —  was  not 
permitted  to  operate  to  the  detriment  of  the  cestuis  qtte  trust,'^  In  my 
opinion,  that  is  the  exact  case  before  me.  The  will  giy^fp  th^  fln""^  ^* 
jfee  power  an  estatfi  ""^p^jf  aiiflf^pjfjj||  »o  discharpje  the  tnisL  yiH  nlRJnly 
jtuts  gown  ner  interea^  to  a.  life  interest.     The  wnrHa  ^pe  remarKal 

[y  will  is  that  the  bequests  to  my  said  daughter,  Isabella  Ah^net 
shall  be  for  her  sole  and  separate  use,  to  be  held  by  her  far  her  life^ 
with  a  power  of  appointing  same  amongst  her  children." 

It  is  said  that  Healy  v.  Donnery '  is  an  authority  against  this  view» 
It  is  sufiQcient  to  mention  the  names  of  the  judges  (Baron  Pennefather 
and  Baron  Greene)  who  decided  that  case,  to  satisfy  everybody  that 
nothing  could  be  further  from  my  mind  than  to  overrule  them.  That 
case  does  not  appear  to  me  to  be  applicable  to  this.  It  fails  in  a  most 
material  circumstance ;  no  estate  was  given  to  the  donee  of  the  power 
in  the  first  instance,  although  Baron  Greene,  in  a  doubtful  passage  of 
his  Judgment,  is  reported  to  have  said  that  there  was.  The  will  in 
that  case  was  in  these  words :  '^  I  leave,  devise,  and  bequeath  unto  my 
said  daughter,  Margaret  Healy,  all  my  freehold  interest  in  North  King 
Street,  in  the  city  of  Dublin,  upon  trust  to  receive  the  rents,  &c. 
thereof  for  and  during  the  term  of  her  natural  life,  for  her  sole  use, 
notwithstanding  her  coverture,  without  the  control  of  her  present  or 
any  future  husband,  &c.,  with  power  to  my  said  daughter  by  any  deed 
or  will  to  dispose  of,  devise,  or  bequeath  the  said  freehold  estate  to  and 
among  her  children,  in  such  shares  and  proportions  as  she  shall  think 
fit  and  proper."  That  is  not  the  case  before  me  of  an  absolute  estate 
given  to  the  donee  in  the  first  instance,  cut  down  to  a  life  estate  by 
the  subsequent  words.  Lord  Romilly,  in  Howorth  v.  Dewell,'  points 
out  the  distinqtion  between  the  case  of  an  absolute  interest  given  in 
the  first  instance,  with  a  superadded  power  and  the  case  of  a  life 
interest  and  a  mere  power  to  appoint.  He  says :  '^  I  think  this  is  an 
absolute  gift  in  the  first  instance ;  that  the  testator  gave  all  his  real 
and  personal  estate  to  his  wife,  with  a  superadded  power  to  dispose  of 
the  same  among  certain  persons.  I  am  of  opinion  that  he  meant  to 
suggest  to  her  how  she  might  dispose  of  it  at  any  time  afterwards ; 

1  3  Ir.  C.  L.  R.  213.  <  29  Bear.  19. 
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but  it  does  not  amount  to  a  precatory  trust,  or  cut  down  the  previous 
absolute  interest.  It  is  quite  distinct  from  all  those  cases  in  which 
there  were  gifts  for  life  with  a  superadded  power.  This  is  an  absolute 
interest  with  a  superadded  power,  which,  in  my  opinion,  does  not  cut 
down  the  absolute  interest"  And  Lord  St.  Leonards,  in  referring  to 
Healy  v»  Donnery,^  treats  it  as  having  been  decided  on  the  ground 
that  only  a  life  estate  was  given  in  the  first  instance,  as  in  the  case  of 
Brook  V.  Brook.* 

I  am,  therefore,  of  opinion  that  the  case  of  Burrough  v.  Philcox,'  in 
which  Lord  Cottenham  followed  Brown  v.  Higgs,^  iniles  this  case. 

Lord  Cottenham  says,^  '^In  this  case  the  intention  is  not  to  Le 
found  only  in  the  power  given  to  select  and  distribute,  for  the  testator 
has  directed  his  trustees  to  hold  the  property  until  the  contingency  has 
happened;  and  as  to  the  land,  that  it  shall  not  be  alienated  in  the 
mean  time,  and  has  himself  declared  that,  in  the  events  which  have 
happened,  the  property  should  be  disposed  of  as  after  mentioned. 
T^his  is  imperative,  and  is  conclusive  as  to  the  intention  that  the 
subsequent  gift  should  take  effect." 

I  rule  that  the  daughter  takes  for  life,  with  a  power  of  appointment 
among  her  children,  and  that  in  default  of  appointment  the  property 
goes  equally  among  the  children.'  The  costs  must  be  paid  out  of  the 
estate. 

M  Ir.  C.  L.  R.  213.  ^  3  Sm.  &  Gif .  280. 

«  5  M.  &  Cr.  94.  *  4  Ves.  708 ;  8  Vea.  574. 

^  Griffith  V.  Evans,  5  Beay.  241 ;  Batler  v.  Gray,  5  Ch.  26 ;  Dominick  v.  Sayre,  3 
Sandf.  555  Accord. 

Crossling  v.  Crossling,  2  Cox,  396,  and  Duke  of  Marlborongh  v.  Godolpbin,  2  Yea. 
61,  contra,  are  no  longer  to  be  relied  upon.  See  Burrough  v.  Fhilcox,  5  M.  ^  Cr.  73 ; 
1  Jarman,  Wills,  (4th  ed.)  551,  n.  (k). 

Compare  Heid  v.  Atkinson,  Ir.  R.  5  Eq.  373,  mpraf  p.  94. 

"  But  there  is  no  case  where  the  gift  of  a  mere  power  superadded  to  the  fee  simple 
has  been  held  to  create  a  trust  in  favor  of  particular  objects  and  to  cut  down  the  abso- 
lute gift,  unless  on  expressions  sufficiently  strong  and  clear  to  amount  to  a  devise  on 
trust  in  favor  of  the  objects  of  the  power."  Brook  v.  Brook,  3  Sm.  &  G.  280, 282 ;  How- 
orth  i^.  Dewell,  29  Beav.  18;  Healy  t;.  Donnery,  3  Ir.  C.  L.  R.  213 ;  1  Jarman,  Wills, 
(4th  ed.)  387,  n.  (w).    But  see,  contra,  Jamagin  v.  Crawley,  2  Humph.  50.  —  Eix 
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>CTOR  AND  STUDENT. 
Dialogue  II.,  Chapters  22,  2i 

r   Doctor. 

Lhg^reseryed  to  the  Feoffor,  if  the  Feoffor  so  ai^^^^ted  it  upon  his   /j      .  t^..^^ 
J  Feoffment?  >^>u.4-<a^     /^-i^J^^ 

A      Student.   Yes,  as  well,  and  in  like  wisjj/fo  thewFeoffee,  and'  that  /s, 

I  upon  a  free  Gift,  without  any  Bargain  ofKecompence,  if  the  Fer*^"-  -  •AV^ 

1 80  will.  ^^.^...i- 

^   Doct.   What  if  no  Feoffment  be  made,  but  that  a  Man  grant  to 
Feoffee,  that  from  henceforth  he  shall  stand  seised  to  his  own  use 
Is  not  that  Use  changed,  though  there  be  np  Recompence  ? 

Stvd.  I  think  yes,  for  there  was  an  Use  t>  gJ»J>g  hftfore  the  Gift, 
which  he  might  as  lawfully  give  away,  as  he  might  the  Land  if  he  had 
it  in  possession.^ 

Doct.  And  what  if  a  Man  being  seised  of  Land  in  Fee,  grant  to 
another  of  his  mere  motion  without  Bargain  or  Recompence,  that  he 
from  thenceforth  shall  be  seized  to  the  Use  of  the  other ;  is  not  that 
6r%ntgood?_^  4ite£«-^w^ '  i- 

Siui,  1  suppose  that  it  is  not  good ;  for,  as  I  take  the  Law,  a  Man 
cannot  commence  an  Use  but  by  Livery  of  Seisin,  or  upon  a  Bacgain, 
as  [or?]  some  other  Recompence.       ^  \^^  ^^/^j/^    wlj-t 

Stvd.  And  as  I  said  in  the  last  Chapter,  as  I  suppose,  a  nude  or 
bare  Grant  of  him  that  is  seised  of  Land  is  not  sufficient  to  begin  an 
Use  upon.  ... 

Doct.  A  bare  Grant  may  change  an  Use,  as  thou  thyself  agreed  .in 
the  last  Chapter :  why  then  may  not  an  Use  as  well  begin  upon  a 
bare  Grant? 

1  "  I  say  there  U  do  doubt  but  that  if  I  sell  yon  my  use,  the  nse  is  changed  from 
my  person  to  you :  so  I  understand  that  if  I  say  to  yon, '  I  give  yon  my  nse  in  certain 
iMids/  yon  have  the  use  by  such  words ;  for  the  nse  does  not  pass  as  the  land  does; 
for  land  cannot  pass  except  by  livery,  but  a  use  passes  by  bare  words." — Per  York^ 
Y.  B.  27  H.  VIII.  fol.  8,  pi.  22. 

**  Cestui  que  use  may  grant  his  use  without  consideration,  as  he  may  his  horse  or 
other  chattell ;  but  he  cannot  raise  a  use  without  good  consideration.  And  this  con- 
sideration must  bee  some  cause  or  occasion  meritorious,  amounting  to  a  mutuall  reo- 
ompence  in  deed  or  in  law."    Finch,  Law  (ed.  1636),  34. — Ed. 
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Sttid.  When  a  Use  is  in  ease^  he  that  hath  the  Use  may  of  his  mere 
motion  give  it  away,  if  he  will,  without  Becompence,  as  he  might  the 
Land,  if  he  had  it  in  Possession ;  but  I  take  it  for  a  Ground,  that  he 
cannot  so  begin  a  Use  without  Livery  of  Seisin,  or  upon  a  Beoom- 
pence  or  Bargain. 


NOTE. 
1536. 

[BeporUd  in  1  Andenon,  S7,  jUaeUum  95.1] 

Note  by  all  the  justices,  ^at  if  one  ydthont  <^ny  pp^ii^i^prftfji^p  ^- 

feoffs  on/vt:Vu>|>  \yj  AtuUK  >^  hftvp  ftnd  f/^  hnid  thft  IftfiH  to  thd  iaoffett-  and 
hfs  heTrs  to  big^own  use^  J[and]  the  feoffee  suffer?  tbfi  ieoflor  to  occupy 
the  land  for  divers^years^  jgtill  the  right  is  in  the  feoffee  because 
there  is  an  express  use  contained  in  the  deed,  which  is  enough  without 
other  consideration ;  the  law  is  the  same  when  the  feoffment  is  to  the 
use  of  a  stranger  and  his  heirs.' 

1  Benl.  27,  pi.  Ill,  8.  c. — Ed. 

'  Calthrop's  Case,  Moore,  101,  pi.  247 ;  Stephenflon  9.  Layton,  Owen,  40;  1  Leon. 
138,  pi.  188,  s.  G. ;  Mildmay's  Case,  1  Rep.  176,  b;  Jeffeiya  v.  Jefferya^  Cr.  &  Ph.  138 ; 
Scales  V,  Maude,  6  D.  M.  &  G.  43,  52;  Peckham  v.  Taylor,  31  Beav.  250;  Arthur  v. 
Clarkson,  35  Beav.  458;  Petty  v.  Petty,  22  L.  J.  Ch.  1065;  Langley  v,  Thomas,  26 
L.  J.  Ch.  609 ;  Re  Richards,  36  Ch.  D.  541 ;  Brown  v.  Cavendish,  1  J.  &  Lat.  606, 637 ; 
Sledge  9.  Clopton,  6  Ala.  589;  Andrews  v.  Hobson,  23  Ala.  219 ;  Hill  9.  Den,  54  CaL 
6;  Cotton  9.  Blocker,  6  Fla.  1,  8  (aemUe) ;  Gordon  9.  Green,  10  Ga.  534,  544;  Davis 
9.  Moody,  15  Ga.  175  (9embU)\  MAsaey  9.  Huntington,  118  HI.  80;  Lynn  9.  Lynn, 
135  HL  18;  Wyble  9.  McPheeters,  63  Lid.  393  ;  Gaylord  v.  Lafayette^  115  Lid.  423, 
429 ;  Ewing  v,  Jones  (Lid.,  1892),  29  N.  E.  R.  105r;  Uaxton  p.  McUlaren"(Lid.,  1892), 
81  N.  £.  R.  48 ;  Sherwood  9.  Andrews,  2  All.  79;  Sewall  v.  Roberts,  115  Mass.  262 ; 
Yon  Hesse  o.  MacKaye,  62  Hun,  458;  Wadd  9.  Hasleton  (1892),  17  N.  Y.  Sup.  410; 
Baker  9.  Evans,  Winst.  Eq.  109;  Pittman  9.  PiUman,  107  N.  Ca.  159, 163;  Black- 
bum  9.  Blackburn,  109  N.  Ca.  488;  Dennison  o.  Goehring,  7  Barr,  175;  Cres»' 
man's  App.,  42  Pa.  147 ;  Fellow's  App.,  93  Pa.  470 ;  Stone  v.  King,  7  R.  L  358 ;  Henson 
9.  Einard,  3  Strob.  Eq.  371 ;  Sargent  9.  Baldwin,  60  Vt.  17 ;  Hardman  9.  Orr,  5  W.  Va. 
71  Accord, 

"  When  the  estate  was  by  legal  conveyance  transferred  to  a  person  to  uses,  equity 
made  no  scruple  in  enforcing  the  trustee  to  observe  the  uses.  The  estate  being  ac- 
tually divested  out  of  the  owner,  it  was  not  necessary  to  exercise  the  power  of  the 
court  over  him,  and  as  the  feoffee,  &c.  was  a  mere  trustee,  he  was  considered  bound 
under  all  circumstances  to  observe  the  will  of  his  donor,  although  the  uses  were 
unsupported  by  any  consideration.  Therefore  a  feoffment  to  A.  to  the  use  of  B., 
a  mere  friend  of  the  feoffor's,  who  paid  no  consideration  whatever  for  the  estate, 
was  binding,  and  A.  was  compeUable  to  permit  B.  to  receive  the  profits."  Sugd. 
Gilb.,  Litrod.,  45.  —  En. 
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ANONYMOUS. 
,  1545. 

IReporUd  m  Broohe*i  AbridgmeU,  FeaffmmU  al  U$6S,pL  64,  Marek'i  TnmdaUm,  «k] 

A  MAN  cannot  sell  land  to  I.  S>  to  the  nse  of  the  vendor,  nor  let  land 
to  him  rendring  rent,  hdbend,  to  the  use  of  tke  lessor,  for  this  is  con- 
trary to  law  and  reason,  for  he  hath  recompence  for  it :  and  by  Hales, 
a  man  cannot  change  a  use  by  a  covenant  which  is  executed  before,  as 
to  covenant  to  bee  seised  to  the  use  of  W.  S.  because  that  W.  S.  is  his 
oosin;  or  because  that  W.  S.  before  gave  to  him  twenty  pound,  ex- 
cept the  twenty  pound  was  given  to  have  the  same  land.*  But  other- 
wise of  a  ^consideration,  present  or  future, 'for  the  same  purpose,  as 
for  one  hundred  pounds  paid  for  the  land  tempore  conventionis^  or  to 
bee  paid  at  a  future  day,  or  for  to  marry  his  daughter,  or  the  like.' 


HENRY  SHABIN6T0N  aitd  GABRIEL  PLEDALL  v.  THOMAS 

STROTTON  and  Othbbs. 

In  thx  Queen's  Bencb,  Michaelmas  Tbbm,  1565. 

[Reported  in  Phwden^  898.] 

Trespass  qitare  clausumf^egiU  The  defendants  Justified  as  servants 
of  Edward  and  Agnes  Bajnton,  whose  title  was  founded  upon  an  in- 
denture between  Edward  and  his  brother  Andrew  Baynton,  whereby 
Andrew,  being  seised  of  the  close  in  question,  "by  an  indenture  reciting 
bis  intent  that  the  land  might  continue  and  remain  to  such  of  the  blood 
and  name  of  Ba3'nton  as  in  the  indenture  should  be  named,  for  the 
said  cause,  and  for  the  good  will,  brotherly  love,  and  favor  which  he  bore 
to  Edward  his  brother  and  his  other  brothers  named,  covenanted  and 
granted  that  he  and  his  heirs  should  stand  seised  thereof  to  the  use  of 

^  "  Tamen  plttres  contra  earn  tempore  M.  I.  [1553],  and  that  this  may  be  good  for 
connderatioii  past."  Brooke's  DOte  to  hu  abridgment  of  this  case.  The  case  referred 
to  bj  Brooke  is,  donbtless»  Sainton's  Case,  By.  96. 

a  Ward  V.  Lambert,  Cro.  El.  394 ;  2  Roll.  Abr.  783  (H.),  pi.  7 ;  22  Yin.  Abr.  Uses 
(H.),  pi.  7,  8.  G. ;  Osbom  v.  Bradshaw,  Cro.  Jac  127 ;  Crossing  t;.  Scudamore,  1  Vent 
137  Accord. 

**  In  a  special  verdict  in  agreement,  the  only  point  was,  whether  a  lease  for  a  year, 
made  upon  no  other  consideration  than  the  reservation  of  a  pepper-corn,  shall  operate 
as  a  bargain  and  sale,  and  make  the  lessee  capable  to  take  a  release?  Et  per  Curiam, 
it  shall,  for  the  reservation  of  a  pepper-corn  is  a  snfficient  consideration  to  raise  an 
nse."    3  Salk.  387 ;  2  Vent  35 ;  2  Mod.  249,  8.  c.  —  Ed. 
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himself  for  life,  and  after  his  death  to  the  use  of  Edward  and  Agnes  his 
wife  for  their  lives,  with  divers  remainders  over.  Andrew  died.  Edward 
and  Agnes  claimed  as  legal  tenants  for  life  under  the  indenture  and  the 
Statute  of  Uses.    The  plaintiffs  demurred  upon  the  defendant's  plea. 

Fleetwood  and  TFray,  for  the  plaintiffs,  said  that  the  matter  of  the 
bar  was  insufficient,  and  that  there  was  no  use  here  made  by  this  in- 
denture, nor  was  any  possession  conveyed  to  the  said  Edward  Baynton 
and  Agnes  by  the  Statute  of  Uses  upon  this  covenant  and  agreement 
by  the  indenture.  For  they  said,  first  it  is  to  be  considered  that  An- 
drew Baynton,  at  the  time  of  making  the  indenture,  was  seised  of  the 
said  manor  in  fee  simple,  clear  of  all  estates  and  interests  of  any 
stranger  therein,  and  if  he  intended  to  make  a  stranger  have  a  use  in 
it,  he  ought  to  have  taken  one  of  these  two  ways  to  raise  such  use. 
^Eh£.£IAi^  is,  to  part  with  the,j;ipsafiaaLQa«.Ji2J'  the  circumstancea  xequirad. 
by  the  common  law,  to  the  use  intended,  as  to  make  a  feoffment,  to 

Jfi^a  fine,"'6f  Igi  suffer  a  rQjCQyery  of  the  la^cL  to  fiie  uaeiatended;  iwd 
this  way  the  common  law  is  satisfied,  as  well  as  the  party  also  who 
has  the  use,  for  the  circumstances  of  the  common  law  are  pursued,  and 
the  use  is  no  more  than  a  confidence  annexed  to  the  estate  which  the 
person  parts  with,  and  when  he  pai-ts  with  the  estate  by  his  own  con- 
sent, he  may  make  it  upon  confidence,  and  this  way  the  use  is  properly 
made.  The  otherjj\rj8^jLia».JtoLkeep  the  land  in  his  hands  without  parting 
with  it,  an^yet  to  do  such  a  thing  as  shall  make  the. possession  to  be 

.  to  the  use  of  another,  and  that  cannot  be  unless  the  thing  done  imports 
in  itself  a  good  and  sufficient  consideration  to  make  the  possession  be 
to  the  use  of  another,  which  shall  be  upon  a  contract,  or  upon  a  cove- 

*  nant  or  grant  on  consideration.  As  if  a  man  is  seised  of  land  in  fee, 
and  bargains  and  sells  the  land  to  another  in  consideration  of  a  certain 
sum  paid  to  him,  or  agreed  to  be  paid  at  a  certain  day,  here  is  a  con- 
tract, and  the  bargainor  shall  be  seised  to  the  use  of  the  bargainee 
by  the  course  of  the  common  law,  because  he  has  done  an  act  upon 
consideration,  that  is,  he  has  bargained  the  land  for  money ;  and  inas- 
much as  he  hath  the  money,  or  securitj'  for  it,  it  is  reasonable  that  the 
bargainee  should  have  something  for  it,  and  the  land  he  cannot  have  as 
his  own,  because  he  had  not  livery-  of  seisin,  and  therefore  reason  has 
necessarily  vested  the  use  in  him,  which  is  but  a  right  in  conscience  to 
have  the  profits,  and  to  have  the  land  ordered  according  to  his  will ; 
and  if  the  bargainor  will  not  permit  him  so  to  have  it^  reason  vests  in 
the  bargainee  a  title  to  compel  him  by  the  Judge  of  conscience  to  do  it. 
So  is  it  in  the  case  of  a  covenant  upon  consideration,  as  if  I  promise 
and  agree  with  another  that,  if  he  will  marry  my  daughter,  he  shall 
have  my  land  from  thenceforth,  and  he  does  so,  there  he  shall  have  a 
use  in  my  land,  and  I  shall  be  seised  to  his  use,  because  a  thing  is  done 
whereb}'  I  have  benefit ;  viz.  the  other  has  married  my  daughter,  whose 
advancement  in  the  world  is  a  satisfaction  and  comfort  to  me,  and 

^  The  author's  statement  of  the  case  has  been  much  abridged ;  the  greater  part  of 
the  defendants*  argument  and  the  marginal  notes  are  also  omitted.  —  Ed. 
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therefore  this  is  a  good  consideration  to  make  him  have  a  use  in  my 
land.  So  that  a  good  consideration  is  always  requisite  to  create  a  use 
de  novo  in  the  land  of  another,  where  there  is  no  transmutation  of  the 
possession  of  the  land.  Then  in  our  case  here,  inasmuch  as  Andrew 
Baynton  was  seised  of  the  land  in  fee  simple,  and  intended  to  raise 
uses  in  it  without  any  transmutation  of  the  possession,  which  he  cannot 
do  by  the  course  of  the  common  law,  unless  the  circumstances  pursued 
in  the  raising  of  such  uses  import  a  good  and  sufficient  consideration 
to  support  the  same,  for  this  reason  we  ought  to  weigh  the  considera- 
tions here,  and  see  what  substance  they  have  in  the  law.    ^nd  the 

that  f^i^  UnrtP  "^'g^^  ^mAj  remain,  and  descend  to  the  heirs  males  of 
.  his  bodxiimitad  in  thft  indpnture ;  secondly*  his  intent  that  the  lands ' 
should  continue,  .and  Cfimaia  to.BUfih.o£tha  blood  and  name  of  Baynton 
as  are  named  in  the  indenture  i  thirdly,  the  good  will  and  brotherly 
love  and  favor  which  he  bore  to  hia  biotber  Edward  Bayntou^  and  to  .  * 
his  other  brothers.  And  these  are  all  the  considerations  for  the  matter 
in  the  rehearsal,  viz.  that  the  said  Andrew  had  no  issue  male,  and  that 
he  was  determined  and  resolved  how  his  manors  and  lands  should 
lynriftin  ^^^  j^f,  gff  tt^v  i'j  ^n  Kf^^:«>^  ^  pf^^f  y^]^  dptith,  in  no  consjdera- 

*^*^^Yfii  *ind  ^^"^  ""^"""Intinn  is  but  r  i^^TiTrnTtratinn  nf  jii'T  mind,  an?  "^ 
tione  of  them  ia  any  consideration,  for  the  considerations  are  flvTTlnw  ^^ 
befor^jQABtiABid^.^And'as'to  the  firsts  Viz.  his  desire  tiiat  the  lands 
might  come  to  the  heirs  males  of  his  bod}^,  this  does  not  seem  to  be 
any  consideration  to  the  father,  for  the  father  has  no  gain  or  advantage 
by  it,  but  the  heirs  males  of  his  body.  And  the  consideration  ought 
to  be  to  him  that  is  seised  of  the  land,  for  if  he  has  no  recompense 
there  is  no  cause  why  the  use  of  his  land  should  pass.  And  none  of 
the  considerations  contain  a  recompense  here,  for  the  continuance  of 
the  land  in  his  blood  and  name  of  Baynton  is  no  recompense  to  him, 
nor  cause  worthy  to  raise  a  use ;  no  more  is  the  brotherly  love  and 
favor  which  he  bore  to  Edward  Baynton,  or  to  his  other  brothers,  for 
although  these  causes  induce  affection,  yet  every  affection  is  not  a  suffi- 
cient cause  to  alter  the  use.  For  if  a  man  grants  to  J.  S.  that  in  con- 
sideration of  their  long  acquaintance,  or  of  their  great  familiarit}',  or 
of  their  being  scholars  together  in  their  3*outh,  or  upon  such  like  con-  % 

siderations,  he  will  stand  seised  of  his  land  to  his  use,  this  will  not     ilj^'^^ 
change  the  use,  for  such  considerations  are  not  looked  upon  in  the  law     f^*^/ ' 
as  worthy  to  raise  a  use,  because  they  don't  import  any  value  or  recom-        /  ' 
pense.    For  if  upon  considgift^inn  thflt.  y^u  j^i^TiTj_jflm\]|fir  fripnd  pr ^ 

acquainto»^7'^^rTD3r^''^*^^^.  T  p.ron^ise  to  pay  you  £20,  at  such  a  day, 
3'ou  shall  not  have  an  action  upon  the  case,  or  an  action  of  debt  fbr  it, 
for  it  is  but  a  nude  and  barren  contract,  et  ex  nudo  pacto  non  oritur 
actio^  and  there  is  no  sufficient  cause  for  the  payment,  nor  is  anything 
done  or  given  on  the  one  part,  for  you  were  m}'  brother  or  my  acquaint- 
ance before,  and  so  will  you  be  afterwards ;  so  that  nothing  is  newly 
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done  on  the  one  part,  as  is  reqaisite  in  contracts,  and  also  in  covenantB 
upon  consideration.  As  if  I  sell  my  horse  to  yon  for  money  or  other 
recompense,  here  is  a  thing  given  on  both  sides,  for  the  one  gives  the 
horse,  and  the  other  the  money,  or  other  recompense,  and  therefore  it 
IS  a  good  contract.  So  is  it  in  the  case  of  a  covenant  upon  considera- 
tion, as  if  I  covenant  with  yon,  that  if  yon  wili  marry  my  daughter  you 
shall  have  my  land,  or  I  shall  be  seised  to  your  use ;  here  is  an  act  on 
both  parts,  for  you  are  to  marry  my  daughter,  and  for  that  I  grant  to 
yon  the  use :  so  that  there  is  an  act  done,  and  a  cause  arising  newly 
on  each  part  But  in  the  principal  case  there  is  no  such  thing,  for 
the  issue  male  of  Andrew  Baynton  should  have  been  his  issue  male, 
and  his  name  and  blood  should  have  been  his  name  and  blood,  and  his 
brothers  should  have  been  his  brothers,  and  fraternal  love  should  have 
been  between  them,  if  this  covenant  or  grant  had  not  been  made,  so 
that  all  this  was  before  the  indenture  or  covenant,  and  should  have 
been  after  the  time  of  the  indenture  or  covenant,  if  the  same  had  not 
been  made.  ^JKhgrefore  no  new  thing  is  here  done  or  caused  by  the 
one  side,  and  there  is  no  cause  here  but  what  would  have  been  ir  no 
such  covenant  or  indenture  had  been  maSel  But  the  common  Kw  re- 
quires  tbat  there  should  be  a  new  cause,  whereof  the  country  may  have 
intelligence  or  knowledge  for  the  trial  of  it,  if  need  be,  so  that  it  ta 
necessary  for  the  public  weal.  For  livery  of  seisin  was  first  invented 
as  an  act  of  notoriety,  whereby  people  might  have  knowledge  of  estates, 
and  be  more  able  to  try  them,  if  they  should  be  empanelled  on  a  jury ; 
and  by  the  like  reason  when  a  use  shall  pass,  there  ought  to  be,  by  tiie 
common  law,  a  contract,  or  a  public  and  notorious  consideration  to  a 
covenant,  which  msLy  cause  the  country  to  have  knowledge  of  the  use 
for  the  better  trial  tiiereof,  if  it  should  be  necessary.  And  such  was 
the  intention  of  the  Parliament  in  27  Henry  VIII.  when  they  made  the 
Act  that  the  possession  should  be  where  Uie  use  was,  one  of  the  great 
causes  of  making  which  Act  was  to  remove  ignorance,  and  that  the 
country  might  know  in  whom  the  estate  of  the  land  was.  And  the  like 
consideration  they  had  in  making  the  Act  of  Enrolments,  which  re* 
strains  estates  of  freehold  from  passing  by  bargain  and  sale,  except  it 
be  by  writing  indented  enrolled  within  six  months.  And  if  uses  might 
be  so  easily  raised  by  covenants  upon  such  considerations  as  these 
here  are,  where  no  act  or  thing  apparent  is  done  whereof  the  country 
may  have  notice,  it  would  destroy  the  effect  of  the  said  Statute  of 
Uses,  and  would  be  pernicious  to  the  public  weal,  and  make  it  very 
difficult  for  the  people  to  know  who  were  the  owners  of  lands  and 
tenements.  And  it  is  to  be  presumed  that  the  makers  of  the  said  Act 
of  Enrolments  did  not  take  the  common  law  to  be  so,  for  if  they  had 
they  would  have  remedied  it  in  this  case,  as  well  as  they  did  in  the 
case  of  a  bargain  and  sale,  which  is  much  more  notorious  than  a  cove- 
nant upon  such  secret  consideration,  where  no  apparent  act  or  thing  is 
done  to  inform  the  country  of  the  alteration  of  the  estate  in  the  land ; 
and  forasmuch  as  they  did  not  add  any  remedy  to  it,  it  is  an  argument 
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that  they  did  not  take  the  law  to  be  that  ases  might  pass  upon  such 
covenants  without  notorious  considerations.  But  if  the  use  had  been 
in  esse^  it  might  well  enough  have  passed  to  a  stranger  by  the  grant  of 
cestui  qw  use  without  an}'  consideration ;  for  the  cestui  que  use  may  as 
well  give  or  grant  his  use  without  consideration,  as  he  may  his  horse 
or  other  chattel,  and  he  may  also  devise  it,  but  to  create  it  de  novo  out 
of  lands  cannot  be  done  without  good  consideration.  And  to  this  pur- 
pose they  alleged  the  opinions  of  Read  and  Tremail,  two  of  the  Justices 
of  the  King's  Bench,  in  the  case  of  an  office  traversed  in  21  Henry  VII. 
and  the  case  there  put  by  Bead,  fol.  19,  was  also  cited,  viz.  it  was  cov- 
enanted by  indenture  between  Sir  John  Mordant  and  his  wife,  and  one 
T.  that  the  said  T.  should  have  the  land  to  him  and  to  his  heirs  of  his 
body,  and  that  for  default  of  such  issue,  the  lands  should  remain  to  Sir 
John  Mordant  and  his  wife  in  fee,  and  it  was  adjudged  that  he  should 
not  have  any  use  by  force  of  the  indenture,  as  it  is  there  reheara^d  by 
Bead,  but  they  were  put  to  their  action  of  covenant.  So  here  no  use 
shall  be  raised  upon  these  considerations,  for  they  are  utterly  ineffectual 
to  such  puipose,  and  then  if  no  use  could  be  raised  by  the  common 
law,  from  thence  it  follows  that  the  statute  does  not  execute  any  pos- 
session here,  for  it  executes  no  possession  but  where  there  was  a  use 
before ;  for  which  reason  the  bar  is  not  good,  but  the  plaintiffs  shall 
recover.  And  many  other  things  were  said,  and  many  cases  put  to 
enforce  this  argument,  which  I  have  omitted,  my  design  being  only 
to  show  briefly  the  principal  reasons  thereof. 

Bromley^  and  an  Apprentice  of  the  Middle  Temple,  for  the  defend- 
ants. The  Apprentice  divided  the  matter  into  two  distinct  points. 
First,  whether  the  grant  and  agreement  upon  these  considerations  (ad- 
mitting it  had  been  without  deed  or  writing)  had  been  sufficient  to  raise 
the  uses  according  to  the  agreement  or  not  Secondly,  admitting  the 
considerations  to  be  insufficient  if  they  had  been  without  deed,  or 
admitting  that  there  were  no  considerations  at  all,  if  nevertheless 
the  uses  shall  be  raised  here,  inasmuch  as  the  agreement  thereunto  is 
by  deed. 

And  as  to  the  first  point,  which  contains  the  considerations,  he  said 
that  the  considerations  are  in  number  four,  and  each  of  them  is  seveitd, 
and  he  made  several  points  of  them,  and  argued  to  them  severally. 
The  first  is,  the  affection  of  the  said  Andrew  Baynton  for  his  heirs 
males  which  he  should  beget  on  the  body  of  Frances  Lee,  and  his  pro- 
vision in  the  estate  made  for  their  security  accordingl}'.  The  second 
consideration  is  the  continuance  of  the  land  in  the  name  of  Baynton, 
and  this  seems  to  be  a  good  consideration  to  raise  a  use.  The  third 
consideration  here  is,  the  brotherly  love,  and  continuance  of  the  land 
in  such  of  the  blood  of  the  said  Andrew  as  are  mentioned  in  the  in- 
denture, viz.  his  brothers.  The  fourth  consideration  is  the  marriage 
had  between  Edward  Ba3'nton  and  Agnes  his  wife ;  for  the  use  is  lim- 
ited after  the  death  of  Andrew  to  Edward  Baynton  and  Agnes  his 

wife,  for  term  of  their  lives. 

s 
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Then  as  to  the  second  point,  admitting  the  considerations  to  be  in- 
sufficient, or  admitting  that  no  considerations  had  been  expressed,  yet 
the  covenant  of  itself^  without  consideration,  is  sufficient  to  raise  the 
uses.  And  in  order  to  understand  this  the  better,  let  us  see  what  ad- 
vantage the  party  here  shall  have  by  the  deed,  if  the  deed  be  not  suffi- 
cient to  raise  the  uses.  And  it  seems  clearly  that  he  shall  have  none. 
For  he  cannot  have  an  action  of  covenant  upon  the  deed,  because  there 
is  nothing  executory  hei-e ;  for  Andrew  has  covenanted  with  Edward 
that  he  and  all  persons  seised  of  the  land  shall  fh)m  thenceforth  stand 
and  be  seised  to  the  uses  limited.  And  if  they  did  not  stand  seised, 
there  is  no  default  in  Andrew,  but  in  the  law,  for  he  granted  that  fVom 
thenceforth,  viz.  immediately,  he  would  be  seised,  and  no  default  can 
be  charged  in  him  if  he  did  not  stand  seised.  Nor  can  Edward  have 
an  action  of  covenant  against  him,  for  an  action  of  covenant  shall 
never  be  brought,  but  where  it  is  covenanted  that  a  thing  shall  be  done 
in  time  to  come,  or  that  it  was  done  in  time  past 

And,  Sir,  by  the  law  of  this  land  there  are  two  wa3's  of  making  con- 
tracts or  agreements  for  lands  or  chattels.  The  one  is,  by  words,  which 
is  the  inferior  method ;  the  other  is,  by  writing,  which  is  the  superior. 
And  because  words  are  oftentimes  spoken  by  men  unadvisedly  and 
without  deliberation,  the  law  has  provided  that  a  contract  by  words 
shall  not  bind  without  consideration.  As  if  I  promise  to  give  yovL  £20 
to  make  your  sale  de  novo^  here  you  shall  not  have  an  action  against 
me  for  the  £20,  as  it  is  affirmed  in  the  said  case  in  17  Edward  IV.,  for 
it  is  a  nude  pact,  et  ex  nudo  pacto  nan  oritur  actio.  And  the  reason 
is,  because  it  is  by  words  which  pass  from  men  lightly  and  inconsid- 
eratel}-,  but  where  the  agreement  is  by  deed,  there  is  more  time  for 
deliberation,  for  wherf  a  man  passes  a  thing  by  deed,  firet  there  is 
the  determination  of  the  mind  to  dQ  it»  and.  upon,  that  he  causes  it  to 
be  wriitcu'/wlikk  is  onp.  pai^  of  dplihfiratiog,  and  afterwaixls  he  puts 
his  seal  to  it,  which  i»ABether  part  of  deliberation^. and  lastly  he  deliv- 
ers the  writing  as  his  deed,  which  is  the  consummation  of  his  resolu- 
tion ;  and  by  the  delivery  of  the  deed  from  him  that  makes  it  to  him  to 
whom  it  is  made,  he  gives  his  assent  to  part  with  the  thing  contained 
in  the  deed  to  him  to  whom  he  delivers  the  deed,  and  this  delivery  is  as 
a  ceremony  in  law,  signifying  full}'  his  good  will  that  the  thing  in  the 
|\deed  should  pass  from  him  to  the  other.  So  that  there  is  great  delib- 
feration  used  in  the  making  of  deeds,  for  which  reason  they  are  i^ceived 
as  a  lien  final  to  the  party,  and  are  adjudged  to  bind  the  party  without 
examining  upon  what  cause  or  consideration  they  were  made.  And 
therefore  in  the  case  put  in  17  Edward  IV._j)ut  it  thus,  that  I  by  deed 
promise  to  give  you  £20  to  make  your  sale  de  nooo^  hpjft  yoa. shall 
have  an  action  of  debt  upon  this  deed,  and  tlie  consideratioii.is  not  ex- 
aminable, for  in  the  deed  there  is  a  sufficient  consideration,  viz.  the  will 
of  the  party  that  made  the  deed.  And  so  where  a  carpenter,  by  parol 
without  writing,  undertook  to  build  a  new  house,  and  for  the  not  doing 
of  it  the  party  in  11  Henry  TV.  brought  an  action  of  covenant  against 
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tlie  carpenter,  there  it  does  not  appear  that  he  should  have  anything 
for  building  the  house,  and  it  was  adjudged  that  the  plaintiff  should 
take  nothing  by  his  writ :  but  if  it  had  been  by  specialty,  it  would  have 
been  otherwise ;  and  so  it  is  there  held  by  Thirning,  causa  qua  supra. 
So  in  45  Edward  III.  in  debt,  the  plaintiff  counted  that  a  covenant  was 
made  between  him  and  the  defendant,  that  the  plaintiff  should  marry 
the  defendant's  daughter,  and  that  the  defendant  should  be  bound  to 
him  in  £100,  and  he  said  that  he  had  married  his  daughter ;  and  the 
count  was  challenged,  because  this  debt  is  demanded  upon  a  contract 
touching  matrimony,  which  ought  to  be  in  Court  Christian ;  but  not- 
withstanding this,  forasmuch  as  he  demanded  a  debt  upon  a  deed, 
whereby  it  was  become  a  lay  contract,  he  was  put  to  answer :  but 
otherwise  it  would  have  been  if  it  had  been  without  deed,  as  it  is  there 
put;  and  14  Edwai'd  IV.  and  also  17  Edward  IV.  are,  that  if  it  be 
without  deed  the  action  does  not  lie,  because  the  marriage,  which  is  the 
consideration,  is  a  thing  spiritual;  wliich  books  are  contrary  to  the 
opinion  of  Thorp  in  the  said  case  in  22  Ass.  Plow.,  fol.  305.  So  that 
where  it  is  by  deed,  the  cause  or  consideration  is  not  inquirable,  nor  is 
it  to  be  weighed^  but  the  party  ought  only  to  answer  to  the  deed,  and  if 
he  confesses  it  to  be  his  deed,  he  shall  be  bound,  for  every  deed  imports 
in  itself  a  consideration,  viz.  the  will  of  him  that  made  it,  and  there- 
fore where  the  agreement  is  by  deed  it  shall  never  be  called  a  nudum 
pactum.  And  in  an  action  of  debt  upon  an  obligation,  the  considera- 
tion upon  which  the  party  made  the  deed  is  not  to  be  inquired,  for  it  is 
sufficient  to  say. that  it  was  his  will  to  make  the  deed.  And  so  inas- 
much as  in  the  principal  case  it  is  agreed  that  the  uses  might  be  raised 
by  the  deed,  if  there  had  been  a  consideration  in  it,  and  here  there  is  a 
consideration  contained  in  the  deed,  viz.  the  will  of  Andrew  Baynton, 
which  is  sufficient  of  itself,  for  this  reason  the  uses  shall  be  raised 
thereby ;  and  if  this  should  not  be  sufficient  to  raise  them,  yet  they 
should  have  been  raised  by  other  considerations,  if  they  had  been  with- 
out deed,  whereas  here  the}'  are  by  deed,  and  so  they  shall  be  raised 
a  fortiori.  For  which  reasons  they  prayed  judgment  that  the  plaintiffs 
might  be  barred.  And  many  other  things  were  said,  and  cases  put  to 
enforce  these  arguments. 

And  after  these  arguments  the  Court  took  time  to  deliberate  until  Hil- 
ary Term,  and  from  thence  until  Easter  Term,  and  from  thence  until  this 
present  Trinity  Term,  in  the  eighth  year  of  the  reign  of  the  present  Queen, 
and  the  defendants  now  prayed  judgment.  And  Corbet,  Justice,  said 
that  he  and  all  his  companions  had  resolved  that  judgment  should  be 
given  against  the  plaintiffs.  For  it  seemed  to  theox  that  the  considera- 
tions of  the  .continuance  pf  the  land  in  the  name  and  blood,  and  of  broth- 
erly  love,  were  fMnffioienttQ  raise  the  uses  limited*  But,  he  said,  as  my 
Lord  Chief  Justice  is  not  now  present,  you  must  move  it  again  when  he 
is  present,  and  you  shall  have  judgment  And  afterwards,  at  another 
day,  Catlike,  Chief  Justice,  being  present,  the  Apprentice  prayed  judg- 
ment   And  Catlike  and  the  Court  were  agreed  that  judgment  should 
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be  entered  against  the  plaintiffis,  and  he  ordered  Hatwood,  the  Piotho- 
notar>',  to  enter  it.  And  the  Apprentice  said,  may  it  please  joar  Lord- 
ship to  show  us,  for  oar  learning,  the  causes  of  jour  judgment.  And 
Catline  said,  it  seems  to  us  that  the  affection  of  the  said  Andrew  for 
the  provision  of  the  heirs  maHS  W|dBinie"Ii£2ui.d  b^gfiJ^jBOuLhis  desire.. 
thatliEe  land  shouIcToontinue  in  the  blood  and  iiiuns  of  B^^ntpn^  and 
the  brotherly  love  wMcfrte"T)ore  taJik^brothers^  are  sufficient  consid- 
eralTons  fe>  lutm  the  oaea  in.  tJAft  land.  And  where  you  said  in  your^ 
argument  ^laturcs  vis  tnaixitnctj  I  say  natura  his  maxima;  and  it  is  the 
greatest  consideration  that  can  be  to  raise  a  use.  But  as  to  the  other 
consideration  moved  in  the  argument,  viz.  of  the  marriage  had  between 
Edward  Baynton  and  Agnes,  the  record  does  not  prove  this,  nor  is  it 
BO  averred,  and  it  shall  not  be  so  intended,  and  therefore  I  don't  regard 
it,  but  the  other  causes  and  considerations  are  effectual,  and  those  which 
moved  us  to  our  judgment  Wherefore  judgment  was  given  for  the 
defendants. 

Note,  that  by  the  civil  law  nudum  pactum  is  defined  thus :  Nudum 
pactum  est  ubi  nuUa  subest  causa  prceter  conventionem  ;  sed  ubi  subest 
causa^fit  oUigatio^  et  parit  actionem.  Also,  Nuda  pactio  est  tenuis 
et  destituta  tarn  nomine  propria^  quam  miUaCione  rerum  et/cu^orum, 
manens  in  simplici  paciscentium  coUoquio. 


PAGE  V.  MOULTON. 
In  the  Queen's  Bench,  Michaelmas  Term,  1570. 

[Reported  in  Dyer,  296  a,  plaeitum  22.] 

The  father,  upon  communication  of  marriage  of  his  youngest  son, 
promised  to  the  friends  of  the  wif^  that  after  his  death  and  the  death 
of  his  own  wife  the  son  should  have  the  land  to  him  and  his  heirs. 
And  the  marriage  is  had ;  but  this  promise  is  by  p&rol  gnly^  and  no 
consideration  on  the  part  of  the  woman  :  and  the  father  was  seised^ 
the  land  in  his  demesne,  and  not  in  use ;  and  this  found  by  special 
verdict  upon  not  guilty.  Whether  the  use  changes  by  this  covenant 
or  not  was  the  doubt.  And  by  the  opinion  of  all  the  four  justices  of 
the  bench,  without  open  argument,  the  use  is  not  altered  by  such  naked 
promise;  and  so  adjudged  in  next  Hilary  Term.^ 

1  This  case  is  summarized  in  Crompton,  Courts,  f.  61  a,  with  the  following  com- 
ment :  "  But  I  coUect,  if  anj  consideration  had  come  from  the  side  of  the  woman, 
that  the  use  would  change  by  this  agreement  because  there  is  quid  pro  quo,  although  it 
be  by  parol.  And  Manwood,  C.  B.  [1578-1592],  sajs  that  it  was  adjudged  that  if  one 
say  to  his  son  and  a  woman  that  he  is  about  to  marry,  that  in  consideration  of  the 
same  marriage  that  thej  shall  have  the  said  land  to  them  two  in  tail,  this  is  a  good 
tail  without  deed  or  other  circumstance,  if  they  marry  together,  ut  patet  apres**  See 
also  Crompton,  Courts,  f.  61  b ;  Shepp.  Touch.  (7th  ed.)  508 ;  Shepp.  Epit.  1061.  — Ed. 


tOC 


XA^ 


SECT.  Vn.]  OALLAM)  V.   CALLARD.  117 


TAYLOR  V.  VALE. 
In  the  Queen's  Bench,  Michaelmas  Tebm,  1589. 

[RepcrUd  in  Croke,  Elizabeth,  166.] 

Bjspleyin.  The  case  T^as  upon  demurrer.  Yale,  having  a  rent 
charge  in  fee  by  indenture,  which  was  enrolled  within  six  months, 
giveth  and  granteth  it  to  Hall,  in  fee,  and  there  was  no  attornment. 

NoTA.  In  truth  the  case  was,  that  he  for  a  certain  sum  of  money 
giveth,  granteth,  and  selleth  the  rent,  &c.  But  it  was  pleaded  only, 
that  he  by  indenture  dedU  et  concessit. 

And  it  was  ruled  without  any  argiimftnt.^  ih^\  i^}}^  ^'filllr  ^^^^'^"^  ftJAnm, 
^enx  passem  noi,  bejtjg  ^nly  hy  w^^  nf  gmnt^  and  not  of  bargain  or 
tthouyh  the  deed  was  enrolled.  —  But  Wrat  said,  that  if  bv  in- 


denture, in  consideration  of  a  certain  sum  of  money,  dedit  et  concessit 
ana  lihe  deed  i^  flnroll^H,  thiR  ahftll  pass  the  rent  without  attornment, 
though  there  be  no  words  of  bargain  and  sale. —  And  the  plSntin;  nad 
Judgment. 


CALLARD  V.  CALLARD. 


.    /     <^ 


In  the  Qtjeen's  Bench,  Michaelmas  Tebm,  1594.    /^      A  ^^    \.y 

[Reported  in  Croke,  Elizabeth,  S44.i]  t        ^  ,  } 


THE  Exchequer  Chamber,  Michaelmas  Term,  1596. 

[Reported  in  Moore,  687,  placUum  960.*1 

EjEcnoNE  FiRM^.  The  case  upon  special  verdict  was,  that  Thomas 
Callard,  being  seised  in  fee  of  certain  land,  in  consideration  of  a  mar- 
riage of  Eustace,  his  eldest  son,  said  these  words  (being  upon  the 
land)  :  "  Eustace,  stand  forth ;  I  do  here,  reserving  an  estate  for  my 
own  and  my  wife's  life,  give  thee  these  my  lands  and  Barton,  to  thee 
and  thy  heirs."  The  question  was,  if  this  was  a  good  feoffment  to 
Eustace.* 

Coke^  Attorney  Oeneral^  for  the  plaintiff.  There  are  two  points  to 
be  considered.    First,  if  this  shall  inure  as  a  feoffment  to  the  use  of 

1  s.  c.  Popham,  47.  — Ed. 

'  8.  c.  nom,  TftUarde  v.  Tallarde,  2  And.  64.  —  Ed. 

*  "  And  it  was  moved  bj  Heale  that  the  plaintiff  ought  to  be  barred  becatue  it  did 
not  pa8§  bj  way  of  estate  .  .  .  and  in  use  it  cannot  pass,  because  that  bjr  a  bare  parol 
an  use  cannot  be  raised,  and  hy  giving  my  land  to  my  son,  cousin,  and  the  like, 
nothing  will  pass  without  livery,  for  there  is  not  consideration  to  raise  a  use."  8.  c. 
Popham,  47.  —  Ed. 
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Thomas  Callard  and  his  wife  for  their  lives,  and  after  to  the  use  of  Eus- 
tace and  his  heirs ;  or  if  it  be  an  immediate  feoffment,  and  the  reserva^ 
tion  void.  Secondly,  if  it  be  not  a  feoffment,  if  the  words  spoken, 
being  in  consideration  of  marriage,  tne  use  shall  arise  oat  of  the  pofl-"* 
sessronofThoD^as,  and  s^aU  execute  by  the  StaFutecif  Ifses.  "alihoiigS^ 
/  it  be  w^{;^9ut  deed.  First,  it  seemeth  that  it  is  a  good  feoffment,  and 
I  the  use  shall  arise  upon  it,  although  the  words  reservant  are  first ;  for 
so  the  court  is  to  consider  it,  to  make  all  to  stand  together :  and  in 
22  Elizabeth,  between  Hare  and  Barton,  it  was  adjudged  that  where 
one  giveth  lands  to  J.  S.,  reserving  a  rent  to  the  feoffor  and  his  heirs, 
?iabendum  to  the  feoffee  and  his  heirs,  the  reservation  being  before  the 
habendxim^  yet  the  feoffment  being  by  indenture,  it  is  well  enough,  for 
the  law  shall  marshal  it  according  to  the  intent.  So  here  it  shall  be 
intended  as  following,  and  to  show  the  intent  of  the  parties,  and  not  to 
make  it  all  void.  Secondly,  admitting  that  the  reservation  is  repug- 
nant,  and  it  can  be  no  feoffment,  yet  tne  use  shall  arise  and  execute  Dy^ 
parUl,  I^nnyout  oT^H&e^tatiife  bt  iStirglfti'^flTS  i  for  this  doth  not 
nmder  the  rkUillg  Uf  ttuy  UBys,  bUL'T^nly^uponTbargains  ancTsales,  which 
shall  not  execute  by  bargain  and  sale,  but  by  indenture  enrolled ;  but 
all  other  uses  are  at  the  common  law,  which  arise  upon  consideration 
upon  marriage,  &c.  But  he  did  agree  that  a  use  shall  not  arise  upon 
general  words,  or  words  spoken  infuturo^  but  in  prcesenti;  as  to  say, 
"  If  you  do  such  a  thing,  I  will  give  you  my  land."  But  upon  words 
spoken  advisedly,  and  by  reason  of  a  valuable  and  great  considera- 
tion, and  spoken  in  prcesenti,  as,  "  I  do  here,"  &c.,  which  is  an  imme- 
diate gift.  And  he  had  seen  the  record  of  the  case  12  Elizabeth,  Dyer, 
296,  and  the  words  were  upon  communication  of  a  marriage  to  be  had ; 
"  I  will  assure  after  my  death  Old- Acre  to  my  son,"  it  was  ruled  no 
use  ariseth,  and  the  reason  seemeth  to  be  that  the  words  were  spoken 
infutxiro;  and  therefore  if  one  saith  to  his  son,  in  consideration  he  is 
his  son,  ^'  I  do  give  thee  my  manor  of  D.,"  this  is  suflcient  to  raise  a 
use ;  for  they  being  words  spoken  with  advisement,  and  for  considera- 
tion, it  shall  be  intended  a  gift  of  the  land. 

Gawdy.    I  have  not  seen  any  book  thatat-tha  xsommon  law  a  use 


^. 


shall  arise  by  parol,  but  ia  a  bargain  and  sale  which  is  by  reason  of 
the  consideration  given  for  the  land,  and  tliat  is  the  reason  that  ja.  ffifi^ 

jjCThejxtfd.  LSJbieirs  "  ;  and  in  this  case  a  use  shall  not 
arise,  foV  it  appeareth  his  intent  was  to  pass  "the  land  Ly  way  of  feoff-" 
ment  when  he  saith,  '^  Stand  forth ;  I  do  here  give  thee  this  land,"  &c., 
which  is  void  by  way  of  feoffment,  for  the  reservation  preceding  it  is 
repugnant  to  the  livery,  for  it  cannot  inure  in  futuro,  Fenner.  The 
^f°.g!!lMJ^n  Ifl  v^id;  and  it  fi^^^  mv^  tn  Enstaoo-  presently ;  andST 
use  by  parol  upon  good  consideration  is  sufficient.  Clench.  It  shall 
inure  as  a  feoffment  to  the  son,  and  a  use  shall  arise  to  the  father,  &c, 
and  so  the  intent  of  all  the  pai*ties  shall  be  observed. 

At  another  day  it  was  moved  again ;  and  Popham  said  they  were  all 
resolved  that  judgment  shall  be  given  for  the  plaintiff  (who  claimed 


'  -         -m. 


SECT,  vn.] 


nnder  Eua 
xnent 


CALLARD  V,  CALLARD 

the  reasons  of  their 
arise  by  par 


The  was  clear  of  opinion 
if  and  ^enneb  saidtEej"we 


1  **  Gawdy  said,  That  the  words  as  they  are  spoken  amount  to  a  livery,  if  the  words 
are  snfScient  to  pass  the  estate,  bnt  be  conceived  that  the  words  are  not  sufficient  to 
make  the  estate  to  pass  to  the  said  Eustace,  because  his  intent  appeareth,  that  Eustace 
was  not  to  have  the  land  nntil  after  the  death  of  him  and  his  wife,  and  therefore  of 
the  same  effect,  as  if  he  had  granted  the  land  to  the  said  Eustace  after  his  death ;  and 
as  an  use  it  cannot  pass,  because  by  a  bare  word  an  use  cannot  be  raised,  as  appeareth 
in  divers  reports. 

"Mich.  12  &  13  Eliz.,  which  is  a  good  case  to  this  purpose.  But  to  say  generally 
that  an  use  cannot  be  raised  or  charged  upon  a  perfect  contract  by  words  upon  good 
consideration,  cannot  be  law ;  and  therefore  it  is  to  be  considered  what  the  law  was 
before  the  statute  of  27  Henry  VIII.  And  I  think  that  none  will  deny,  but  that  by 
grant  of  land  for  money,  before  this  statute  an  use  was  raised  out  of  the  same  land, 
for  a  bargain  and  sale  of  land  for  money,  and  a  grant  of  land  for  money  is  all  one, 
and  no  difference  between  them :  And  is  not  a  grant  of  land  made  in  consideration  of 
marriage  of  my  son  and  daughter,  as  valuable  as  a  grant  of  it  for  money?  It  is  clear  _ 
Jhat  it  is,  Mid  much  more  vftlnaMft^  im  *ny  ki#wv1  {«  ^^jf^  valUftMe  tQ  TOQ  than  mv 
'"^'^'^JX  fliti  tl^flr^*^^^  ■*•  "  Blmnr^  ^  8ay«  that  the  consideration  of  money  may  raise 

or  ''^^^ngft  an  "n  r*  ^mmnn  lftTrj_ftDl.!tr-.!"C.*l.°."^"°"^'""'^''^"  ^J.  ^^i^nf^gP-  '^"'^        **" 

"  And  in  such  a  case  at  common  law  there  was  not  any  diversity,  that  the  party 
who  so  grant  or  bargain  for  the  one  or  the  other  considerations  was  seised  of  the  land 
granted,  or  bargained  in  use,  or  possession,  bnt  that  the  use  by  the  contract  was  trans- 
ferred according  to  the  bargain  in  both  cases  where  there  is  a  consideration :  And 
where  through  all  the  law  shall  it  be  seen  that  if  anything  which  might  pass  by 
contract,  there  need  any  other  thing  than  the  words  which  make  the  contract,  as 
writing  or  the  like  testifying  it :  And  that  the  law  was  so,  it  appeareth  by  the  Statute 
of  Inrolments  of  Bargains  and  Sales  of  Land  made,  27  Henry  VIII.,  which  enacts,  that 
no  freehold,  nor  use  thereof  shall  pass  by  bargain  and  sale  only,  unless  it  be  by  deed 
indented  and  enrolled  according  to  the  Statute ;  Ergo,  if  this  statote  had  not  been,  it 
had  passed  by  the  bargain  and  sale  by  bare  words ;  and  inasmuch  as  the  statute  enacts 
this  in  the  case  of  bargain  and  sale  only,  the  other  cases,  as  this  case  here,  are  as  it  was 
before  at  common  law.  And  by  an  exception  at  the  end  of  the  same  statute,  London 
is  as  it  was  at  common  law,  and  therefore  now  lands  may  pass  there  at  this  day  by 
bargain  and  sale,  by  word  without  deed,  for  it  is  out  of  the  statute :  And  how  can  we 
say  that  the  Statute  of  Uses  does  anything  to  alter  the  common  law  in  this  point,  by 
any  intent  of  the  makers  thereof,  whereas  at  the  same  Parliament  they  made  an  es> 
pedal  law  in  the  case  of  bargain  and  sale  of  lands.  And  at  this  day,  for  the  lands  in 
London,  notwithstanding  the  Statute  of  Uses,  the  law  hath  been  put  in  practice,  and 
always  holden  as  to  the  lands  there  to  be  good,  if  sold  by  bare  parol  as  it  were  at 
common  law.     a»i/I  y  ^^ye  heard  it  reporty}  j^y  ^^flTrnf^  ^^*^  Chit^f  TWmn  of  tht^  ^ 

Exch§g]3§r^ that  ij^^yp  yn  ^^f^atif^n  m  thfl  timfl  qf  ging  Rrly^rH  f.hft  Siy.|],  whAt^py  fr>]fl  ^ 

use  of  a  freehold  of  lai\.4,.^iLl  PASS  ?P9D  &  contract  by  parol  without  deed  in  consid- 
er^k^ipu  o{  marriage;  upon  wh ion  all  tlie'THen  justices  were  assembled  upon  a  douW*" 
rising  in  a  case,  happeniug  in  the  Star  Chamber,  and  then  resolved  by  all  the  justices 
(as  he  said)  that  it  shall  pass ;  and  he  said,  that  himself  was  of  this  opinion  also :  And 
to  say,  that  by  grant  of  land  at  common  law,  the  use  had  been  raised  out  of  the  pos- 
sessions of  the  land  which  the  grantor  then  had,  and  by  it  to  pass  to  the  bargainee, 
and  that  it  shall  not  be  raised  and  passed  to  another  by  grant  of  land  in  consideration 
of  marriage,  which  is  a  more  valuable  consideration  than  money,  is  absurd  and  against 
all  reason. 

"And  for  the  solemnity,  uses  in  such  cases  (in  respect  of  marriage)  were  the  cause 
that  they  always  were  left  as  they  were  at  common  law,  and  not  restrained  as  the  case 
of  bargain  and  sale  is,  which  by  common  intendment  may  be  made  more  easily  and 
secretly,  than  that  which  is  done  in  consideration  of  marriage,  which  is  always  a  thing 


I 
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clear  of  a  contrary  opinion ;  Ifflll  ^^'^'^am  said  that^  7  Edward  VI. « it 

was  adjudged  that  a  use  may  rise  by  paroL  and  " 

recorg  oi  iz.    J?'enneb  said  it  was  a  good  feoffment^  but  would  say  no 
more.    And  it  was  adjudged  for  the  plaintiff. 

Whereupon  the  defendant  brought  a  writ  of  error  in  the  Exchequer 
Chamber.    And  here  the  judgment  was  reversed. 

Note  that  in  the  Queen's  Bench  I'opham,  (U.  J.  held  strongly  that 
the  consideration  of  blood  raised  a  use  to  Eustace  without  writing 
(escript)^  and  so  he  had  the  possession  by  27  Henry  VIII.  But  Gaw- 
DT,  Fenneb,  and  Clench,  JJ.  were  against  this  opinion,  yet  in  the  final 
judgment  they  agreed,  because  they^took^thfcJLQr^J  V?  ^m^nnt  tn  a. 
feoffment  with  livery  being  upon  the  land^  ajid  the.oifle  toJjfi.tp  Jlie_. 
Teoffor  and  his  wife  for  life,  and*  afterwards  to  Eustace  and.tohniMi 

But  note  that  in  the  Exchequer  Chamber  Ewins,  B.  took  the  law  in 
the  same  manner  as  the  puisne  judges  in  the  Queen's  Bench,  and  there- 
fore was  for  affirming  the  judgment.    But  he  was  against  Popham,  C.  J.  > 
that  the  use  would  not  arise  without  a  writing.    Beaumont,  J.  took 
this  to  be  a  feoffment  to  Eustace  in  fee,  and  the  reservation  to  the 
father  and  his  wife  to  be  void  for  repugnancy,  and  therefore  he  would 
have  had  the  judgment  affirmed,  and  he  was  also  against  Popham. 
/  J^l^ti  t^^  Mhftf  jiidgpflj  An^^^^'^^j  C*  J*>  Pbbzam,  C.  B.^  Clabks*  B^ 
/  Walmslet,  J.,  and  Owen,  J.4  all  agreed  that  there  was  no  feoffment 
I  executed,  because   the  intent  was  repugnant  to  Taw ;   i.  e.  to  pass 
I   an  estate  to  Eustace^  reserving  a  particular  estate  to  himself  and  his. 
1  wife.    And  it  could  not  be  a  use,  because  the  purpose  was  not  to  raise  , 
I  a  use  without  an  estate  executed,  but  by  an.  estate  executed  which  did 
not  take  effect.  ^And  they  fi'|  ftgy<^p^  tJin^fTif  this  was  a  use,  still  it^ 
^ould  not  arise  upon  natural  affection  without  a  ^ 


public  and  notorious,  but  it  is  not  reasonable  that  eveiy  slight  or  accidental  speech 
shall  make  an  alteration  of  any  use :  As  if  a  man  ask  of  any  one  what  be  will  give  o» 
leave  to  any  of  his  sons  or  daughters  for  their  advancement  in  marriage,  or  otherwise 
for  their  advancement,  this  shall  be  but  as  a  bare  speech  of  communication  which  sbaU 
not  alter  or  change  any  use :  But  where  there  is  upon  the  speech  a  conclusion  of  a 
marriage  between  the  friends  of  the  parties  themselves,  and  that  in  consideration 
thereof  they  shall  have  such  lands,  and  for  such  an  estate,  there  the  use  shall  be  raised 
by  it,  and  shall  pass  accordingly  to  the  parties,  according  to  the  conclusion  which 
Fennor  granted."    s.  c.  Popham,  47-49.  —  Ed. 

1  "  It  was  resolved  that  a  use  at  this  day  cannot  be  raised  without  deed."  Hore  v. 
Dix  (1660),  1  Sid.  25,  26;  Foster  v.  Foster,  1  Sid.  82 ;  Fox  1;.  Wilcocks,  2  RoU.  Ah. 
788,  pi.  2 ;  Piezse  v.  Petfield,  2  RolL  Ab.  788,  pi.  2;  Jones  v.  Morley,  1  Ld.  Ray.  287 
Accord. 

In  RoUe's  abridgment  of  the  principal  case  is  this  addition :  "  And  there  said  that 

1  Ma.  per  curiam  accordant.  And  that  Wray,  C.  J.  said  that  when  he  was  sergeant 
[1 567-1572]  the  opinion  of  all  the  judges  was  so.   Contra,  37, 38  Eliz.  Corbyn  v.  Corbyn, 

2  Roll.  Ab.  788,  pi.  1."    Corbyn  v.  Corbyn  is  reported,  sub  nomine  Corben's  Case,  in 

(Moore,  544,  pi.  722,  and  seems  to  be  the  same  case  as  Callard  v.  Callard. 
'  "  I  would  have  one  case  showed  by  men  learned  in  the  law  where  there  is  a  deed 
and  yet  there  needs  a  consideration.    As  for  parol,  the  law  adjudged  it  too  light  to 
give  action  without  consideration ;  but  a  deed  ever  in  law  imports  a  consideration, 
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FRAMFTON  v.  6ERRABD. 
Ih  the  Quebn's  Bench,  MiCHAELicAa  Term,  1601. 

[lUpmUd  in  2  BoUe'M  Abridgmait,  785  (K.),  placUum  4;  791,  plaeitum  1.] 

Feb  Cubiah.  If  a  man  covenant  in  consideration  of  blood  and  of 
the  marriage  of  his  bastard  daughter  to  stand  seised  to  the  use  of  the 
bastard  daughter,  this  is  no  consideration  to  raise  a  use,  because  in  law 
she  is  not  his  daughter  hut  Jiliapopitli^ 

If  a  man  levies  a  fine  of  certain  land,  and  covenants  bj  indenture  in 
consideration  of  blood  and  the  marriage  of  his  bastard  daughter  that 
the  conusee  shall  stand  seised  to  the  nse  of  the  daughter,  although  this 
is  not  a  good  consideration  to  raise  a  use  by  way  of  covenant,  still  it  is 
suflScient  upon  a  fine,  for  the  will  of  the  party  is  sufiScient  for  this  with- 
out consideration. 


SAME'S  CASE. 
Ih  tub  Exchequeb,  TRnmr  Tbbm,  1609. 

llUported  w  S  RoUe*8  Abridgment,  791,  pladtum  a.] 

If  a.  in  consideration  of  £100  by  B.  makes  a  feofifhient  in  fee  to  B. 
to  the  nse  of  B.  and  C,  the  son  of  B.,  this  shall  raise  the  use  to  C.  well 
enough,  although  all  the  consideration  was  given  by  B. 

becanse  of  the  deHberatioD  and  ceremony  in  the  confection  of  it ;  and  therefore  in  8  He- 
ginie  [Sharrington  v,  Strotton,  supra,  p.  109]  it  is  aolemnlj  argued  that  a  deed  should 
raise  an  nse  without  any  other  consideration.  .  .  .  And  yet  they  say  that  an  use  is  but 
a  nimble  and  light  thing;  and  now  contrariwise,  it  seemeth  to  be  weightier  than  any- 
thing else;  for  yon  cannot  weigh  it  up  to  raise  it,  neither  by  deed  nor  deed  enrolled, 
without  the  weight  of  a  consideration.  But  yon  shall  never  find  a  reason  of  this  to 
the  world's  end  in  the  law,  but  it  is  a  reason  of  Chancery  and  it  is  this :  that  no  court 
of  conscience  will  enforce  donum  gratuitum,  tho'  the  interest  appear  never  so  clearly 
where  it  is  not  executed  or  sufficiently  passed  by  law ;  but  if  money  had  been  paid, 
and  so  a  person  damnified,  or  that  it  was  for  the  establishment  of-  his  house,  then  it  is 
a  good  matter  in  the  Chancery."  Bacon,  Reading  on  Statute  of  Uses  (Rowe's  ed.), 
13,  14;  7  Spedding's  Bacon  (ed.  1779),  403,  404.  See  2  Harvard  Law  Review,  18, 
19.  — Ed. 

^  Oerrarde  o.  Worsley,  Dy.  374,  pi.  16,  1  And.  79,  pi.  145,  8.  c;  Perrot's  Case^ 
8  Roll  Abr.  785  (K.),  pi.  5 ;  Blount  v.  Blount,  S  S.  Ca.  L.  Repoe.  587. 

Conf.  Ivey  v.  Granberry,  66  N.  Ca.  223  Accord,  — Si>. 
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ANONYMOUS. 

[Reported  in  3  BolU'$  Abridgment,  78  (L),  placita  5,  6,  7.] 

If  a  man  in  consideration  tliat  B.  will  marry  his  daughter  oovenants 
to  stand  seised  to  the  use  of  B.  and  his  daughter,  remainder  to  C,  this 
is  a  void  remainder  to  C,  for  he  is  a  stranger  to  the  consideration.^ 

In  consideration  of  certain  money  given  by  B.  a  man  may  covenaht 
to  stand  seised  to  the  use  of  A.  for  life,  remainder  to  C.  in  fee ;  for 
here  it  is  apparent  that  the  money  was  given  for  both  estates ;  and  al- 
though A.  and  G.  are  strangers  to  the  giving  of  the  money,  still  they 
are  sufficiently  privy  since  it  was  given  for  them. 

So,  in  consideration  of  certain  moneys  given  by  B.,  a  man  may  cov- 
enant to  stand  seised  to  the  use  of  B.  for  life,  remainder  to  C.  in  fee, 
or  with  divers  mesne  remainders,  for  the  money  was  given  for  all  the 
estates.    Git.  Flow.  807  b. 

1  Paget's  Case,  1  Rep.  154;  Moo.  193,  pi.  343;  1  Leon.  194,  pL  279,  s.  c;  Wise- 
man V.  Barnard,  2  Rep.  15 ;  Moo.  195,  pi.  344 ;  And.  140,  pi.  191,  s.  c. ;  Fox  v,  Wil- 
cocks,  2  Roll.  Abr.  733  (H.),  pL4;  Smithj  v.  Rialej,  Cro.  Car.  529;  Joneq,  4IB, 
pi.  6,  8.  c. ;  Bulkley's  Case,  Lej,  57,  58 ;  Whalej  v.  Tankard,  2  Lev.  52,  54 ;  Nugent 
V.  Hancock,  22  Vin.  Abr.  Uses  ( H.),  pi.  13  Accord. 

Cestui  que  use  is  a  stranger,  unless  (1)  nearly  related  by  blood  to  the  covenantor, 
e.  g.  a  son  or  grandson  (Bonde  v.  Edmonds,  2  Roll.  Abr.  782,  Uses  (H.),  pU  3 ;  2  Roll. 
Abr.  785,  Uses  (K.),  pi.  6,  8) ;  a  daughter  (2  Roll.  Abr.  784,  Uses  (I.),  pi.  2);  a 
brother  (Sharington  v.  Strotton,  mprUf  p.  109) ;  a  nephew  (Englefield's  Case,  7  Rep. 
116);  and  the  like ;  or  unless  (2)  connected  by  marriage  with  the  covenantor,  e.  g. 
wife  of  covenantor  (Bedell's  Case,  7  Rep.  40 ;  Bnrgoine  v.  Bnrgoine,  22  Vin.  Abr. 
Uses  (N.),  pL  10;  Co.  Lit.  112  a);  husband  of  covenantor's  daughter  (2  Roll.  Abr. 
784,  Uses  (I.),  pi.  2) ;  wife  of  covenantor's  son  (Anon.,  13  Rep.  48;  Sheffield's  Case, 
13  Rep.  49 ;  Corbyn  v.  Corbyn,  2  Roll.  Abr.  784,  Uses  (1.),  pi.  4;  Bould  v.  Winston, 
Cro.  Jac.  168 ;  Noy,  125,  s.  c.) ;  wife  of  covenantor's  brother  (2  Roll.  Abr.  783,  Uses 
(L),  pL  1) ;  and  the  like. 

The  cestui  que  use  need  not  be  the  covenantee.  Bedell's  Case,  supra ;  Harpnr*s  Case, 
11  Rep.  24  6;  Buckler  v.  Symons,  2  Roll.  Abr.  788,  Uses;  Winch,  61,  s.  c.  In  Co. 
Lit.,  supra,  the  learned  conmientator  says :  A  man  may  by  his  deed  covenant  with 
others  to  stand  seised  to  the  use  of  his  wife.  .  .  .  But  a  man  cannot  covenant  with  his 
wife  to  stand  seised  to  her  use ;  because  he  cannot  covenant  with  her,  for  the  reason 
that  Littleton  here  yieldeth  (viz.  that  '  his  wife  and  he  are  but  one  person  in  the 
law')."    See  to  the  same  effect  Gilb.  Trusts,  52,  54.  — £d. 
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In  Changebt,  befobe  Lord  Eldon,  C,  Apbil  26^  29,  Mat  279 

June  18,  28,  1811. 

[Reported  in  18  Veseif,  140.] 

William  Mowbbat,  by  his  will  dated  the  10th  of  April,  1806,  giv- 
ing his  wife  the  residue  of  his  property  after  payment  of  his  debts, 
except  the  sums  after  mentioned,  among  other  legacies,  gave  as  fol- 
lows :  '^  I  give  and  bequeath  the  sum  of  £4,000  sterling  to  Louisa  Hor- 
tensia  Garos,  daughter  of  John  Louis  Garos,  formerly  of  Berwick 
Street,  Westminster ;  the  like  sum  of  £4,000  to  Emily  Garos,  her  sis- 
ter, and  £4,000  to  Julia  Garos,  her  other  sister;  and  in  case  of  the 
death  of  one  of  the  three,  I  desire  that  the  legacy  may  be  divided 
equally  betwixt  the  two  surviving  sisters ;  and  in  case  of  the  death  of 
two  of  them,  I  desire  the  whole  £12,000  may  be  paid  to  the  surviving 
sister." 

The  testator  also  gave  to  John  Louis  Garos  £600 ;  and  '^ifi  V')^'\ 
Genevieve  Garos,  his  wife,  the  sum  of  £2,500  sterling  for  her  own 
use,  and  over  which  her  husband  is  not  to  have  any  power :  he  having 
lived  abroad  for  many  years,  and  she  in  this  countrj-,  and  no  corre- 
spondence having  passed  between  them  during  that  time.  Her  own 
receipt  shall  be  a  sufficient  authority  to  my  executors  for  paying  her 
the  above  legacy." 

The  testator  died  on  the  8th  of  June,  1809.    His  widow  became  a 

.   an<^^  upon  her  doatli^  tnnk  911 1  ftdministrfltion  to  her,  and  administra- 
tion de  bonis  non  to  the  |^<|tftt.nr 

The   Master^S   report  Sta^ff^   tliat,,  |iy  ^  Ifift^r  nrriffnn   hy  fhn   fnnfnfny 

^testator  authorized  him  to  purchase  jfl  yran^ft  up  unn^pty  pf  £100  for 
thfi  hene^  of^the  said  Marie  Genevieve  qpi-^^o  fr.r>  >inf>  nf^  ot^^  ^^  "^""^ _ 
on  him  for £1,500  on  accoiirilof  such  purchase:  and  under  that  author- 
ity  Dubost  purchased  an  annuity  of  that  value ;  but  that^  as  she  was 
married  at  fee  time,  and  also  derang[ed.  the  annuHiv  was  purchs^dln"^ 
le  name  of  thelestator ;  and  thp  tpfitiitnr  aant  tn  Dnbost  bv  his  desire. 
>wer  of  atjamev.  authorizing  him  to  transfer  to  Marie  Genevieve 


«•«■ 


Garos  the  said  annuity,  datca  ie 


rTune,  1808. 


le  report  further  found,  uporTlhe  affidavit  of  Dubost  and  the  copy 
of  the  deed,  that  the  first  intimation  he  received  of  the  death  of  llie 
testator,  who  died  in  June,  1809,  was  in  November,  1809 ;  and  that, 
in  ignorance  of  "'f^h  ^^°^^,  ^'iMftt,  Q"  ^bo  ^'\f\\\  ^^^^^^^^^  Iflflft  ^^^»- 


jised  the  power  ve 


iffi^  by  executing  to  Marie  Gei^eyieve  Garos, 
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her  late  husband  being  then  dead,  and  she  of  sound  mind,  a  deed  of 
gift  of  the  said  annuity ;  and  the  Master  found  that,  by  the  law  of 

such  death  is  valid.    The  Master,  therefore,  stated  his  opinion  that  the 
annuity  was  no  part  of  the  personal  estate  of  William  Mowbray. 

The  first  *  petition  prayed  that  so  much  of  the  report  as  ceitifies  the 
French  annuity  to  be  no  part  of  the  testator's  personal  estate  may  be 
set  aside ;  and  that  it  may  be  declared  that  the  said  annuity  is  part  of 
his  personal  estate. 

Sir  Arthur  PiggoU^  Mr,  Hicharchj  Mr.  Wmgfidd^  Mr.  Homey  and 
Mr.  Wear^  for  different  parties,  in  support  of  the  first  petition.  The 
French  annuity  being  purchased  in  the  testator's  name,  and  no.third  per- 
son interposed  as  a  trustee,  the  interest  could  not  be  transferred  from 
him  without  certain  acts,  which  were  not  done  at  the  time  of  his  death. 
It  was  therefore  competent  to  hjm,  during  his  life,  to  change  his  pur- 
pose, and  to  make  some  other  provision  for  this  lady  by  funds  in  this 
country ;  conceiving,  perhaps,  that  she  might  return  here.  The  author* 
ity  given  to  purchase  this  annuity  could  not  have  been  enforced  against 
him  during  his  life  by  a  person  claiming  as  a  volunteer ;  nor  can  it  be 
established  against  his  estate  after  his  death,  the  act  which  would  have 
given  the  benefit  of  it  against  the  personal  representative  not  having 
been  completed.  Where  a  question  is  to  be  decided  by  a  foreign  law, 
the  first  step  is  an  inquiry  by  the  Master  to  ascertain  what  is  the  law  of 
that  country.  . 

Sir  Samuel  MomUly  and  Mr.  JBeU^  contra. 

The  Lobd  Chaitcellor  [FiTir""iT]i     The  other  question  involves  not 
only  the  construction  of  the  French  law,  and  the  point  whether  that 
has  been  sufficiently  investigated,  but  further,  whether  the. power  of 
attorney  amounts  here  to  a  declaration  of  trust    It  is  clear  that  this* 
court  will  not  assist  a  volHnweTr ;  yet,  if" {he  act  is  completed*  though 
voluntary,  the  court  will  act  upon  it.    It  has  been  decided  that,  upon 
mri^eement  to  transfer  stock,  this  court  will  not  interpose;  but  if 
the  party  had  declared  himself,  ta-hfi  Ihfe  .trustee  oLi(b.ftt  stpek,  itj)j^^. 
--..^omes  Ihu  yi'upBi'Lj  ortEfiTi-fiaiui  que^  iru«£  without  more ;  and  the  court^ 
wIII~acmpou  tC  "  "^ 

June  13th.  The  Lobd  Chancellor  PSldon].  These  petitions  call 
for  the  decision  of  points  of  more  importance  and  difilculty  than  I  should 
wish  to  decide  in  this  way,  if  the  case  was  not  pressed  upon  the  court. 
With  regard  to  the  French  annuity,  the  Master  has  stated  his  opinion 
as  to  the  French  law,  perhaps  without  sufficient  authority,  or  sufficient 
inquiry  into  the  effect  of  it,  as  applicable  to  the  precise  circumstances  of 

tliis  case  ]J\^"^  ^^  ifl  j^^t^ecessaiy  to  pursue  thatt  as  upon  the  docun^snta 

before  me  it  does  appearTIiat  lEough  in  one  sense  this  may  Tie  repre- 
sented as  the  testator's  personal  estate,  yet  he  has  committed  to  writing 

1  Onlj  80  mncli  of  the  case  is  given  ha  relates  to  the  petition  — ISd. 
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what  seems  to  me  a  sofficient  declaration  that  he  held  this  part  of  the 
estate  in  trust  for  the  annuitant'.^ 

Under  this  judgment,  the  order  was  pronounced  dismissing  the  first 
petition. 


FLOWER  V.  MARTEN. 
In  Chancery,  before  Lord  Coitenham^  C,  April  6,  8,  1837. 

[Reported  in  2  Mylne  jr  Craig,  460.] 

This  bill  was  filed  by  Sir  James  Flower  for  the  deUvenr  up  of  a 
boiid-^>-X4>^0lL  Wiiit'h  h&d  been  given  b 
the  following  circumstances. 


father,  under 

wn  r    I ,  ,M  — ,  — 


I'he  plaifiClff,  the  "son  of  Sir  Charles  Flower,  became,  in  the  j-ear 
embarrassed  in  his  circumstances,  and  ^  miftundftratf^p^^ng  hav- 

'"gj  in  /*/>nt^^nonfiA   tftkftiiprAce  betwftftn  him  ^fl^]  \na  fufhf^r.  thft  latter 

applied  to  the  defendants,  Messrs.  Muspratt  and  Marten,  his  old  and 
jntlmate  acquaintancesjjio  intorforo  botwoon  ht'""^**'  ttm  V^^  V^*^"^'!*'t 
and  to  assist  in  adjusting  the  differences  then  existing  between  them. 
This  duty  they  accordingly  undertook,  after  exacting  from  both  par- 


1  The  yaliditj  of  a  grataitons  declaration  of  trust  is  now  generally  admitted. 
Wheatlej  v.  Fnrr,  1  Keen,  551 ;  Smith  v.  Warde,  15  Sim.  56  {temhle) ;  Thorpe  v.  Owen, 

5  Beay.  224  ;  Drosier  v.  Brereton,  15  Bear.  221 ;  Qraj  v.  Gray,  2  Sim.  y.  8.  273 ;  Steele 
V.  Waller,  28  Bear.  466 ;  Forbes  v.  Forbes,  30  Law  Times,  176  (eemble) ;  Evans  v.  Jen- 
nings, 6  W.  K.  616 ;  Gee  v,  Liddell,35  Beay.  621 ;  Jones  v.  Locke,  1  Ch.  Ap.  23  {temUe) ; 
Armstrong  v,  Timperon,  24  L.  T.  Rep.  275  ;  Pethjbridge  v.  Bnrrow,  53  L.  T.  Rep.  5 ; 
Johnstone  v.  Mappin,  64  L.  T.  Rep.  48 ;  Willcocks  v.  Hannjngton,  5  Ir.  Ch.  38 ;  Kelly 
V.  Walsh,  1  L.  R.  Ir.  275 ;  Tiffany  v.  Clarke,  6  Grant,  Ch.  (Can.)  474 ;  Linton  o.  Brown, 
20  Fed.  Rep.  455  ;  Crompton  v.  Yasser,  19  Ala.  259,  266  (semble) ;  Sayre  v.  Weil  (Ala.), 
10  S.  R.  546 ;  Webb's  Estate,  49  Cal.  541  (temUe) ;  Gotten  o.  Blocker,  6  Fla.  1, 8  {aetnbU) ; 
Dresser  v.  Dresser,  46  Me.  48  {aemble) ;  Cobb  v.  Knight,  74  Me.  253 ;  Barkley  v.  Lane, 

6  Bush,  587 ;  Tanner  v.  Skinner,  11  Bosh,  120;  Smith  v.  Darby,  39  Md.  268 ;  Taylor 
V  Henry,  48  Md.  550, 560 ;  Gerrish  v.  New  Bedford  Inst ,  128  Mass.  159 ;  Alger  v.  North 
End  Bank,  146  Mass.  418;  Smith  v.  Speer,  34  N.  J.  Eq.  336;  Millspangh  v.  Pntnam, 
16  Abb.  Pr.  380 ;  Taylor  v.  Kelly,  5  Hnn,  115 ;  Boone  v.  Citisens'  Bank,  21  Han,  235  ; 
Terry  v.  Bale,  1  Dem.452 ;  Westlake  v.  Wheat,  43  Hnn,  77  ;  Fowler  r.  Bowery  Bank, 
47  Hnn,  399 ;  Phipard  v,  Phipard,  55  Hnn,  433 ;  Macy  v,  Williams,  55  Hnn,  490  (affirmed 
125  N.  Y.  767) ;  McArthur  v.  Gordon,  126  N.  Y.  597  {aemble) ;  Re  Walker,  17  N.  Y.  Sup. 
666 ;  Duly  v.  Duly  (Ohio),  3  W.  L.  M.  42;  Crawford's  App.,  61  Pa.  52;  Dickerson's 
App.,  115  Pa.  198;  Re  Smith's  Estate,  144  Pa.  428;  Ray  v.  Simmons,  11  R.  I.  266; 
O'Brien,  11  R.  I.  419;  Atkinson,  16  R.  L  413;  Clarke  v.  Deyeanx,  1  S.  Ca.  172; 
ReUly  V.  Whipple,  2  S.  Ca.  277 ;  Gadsden  v.  Whaley,  14  S.  Ca.  210 ;  Pope  r.  Savings 
Bank,  56  Vt.  284  {eembU). 

But  see,  contra.  Woodland  v.  Newhall,  31  Fed.  Rep.  434, 440  (aemble) ;  Yarborough  v. 
West,  10  Ga.  471 ;  Pittman  v.  Pittman,  107  N.  Ca.  159 ;  Thompson  v.  Branch,  Meigs,  390. 
(Compare  Lowry  v.  McGee,  3  Head,  269 ;  Harris  v.  Union  Bank,  1  Coldw.  152, 154-155.) 

See  farther  Priest?.  Price,  infra,  p.  168,  n.  1.  —  Ed. 

In  the  following  cases  the  language  was  considered  not  to  import  an  intention  on 
the  part  of  the  speaker  or  writer  to  make  himself  a  trustee :  Re  Webb,  49  CaL  541 ; 
Marshall  v.  Strange  (Ky.  1888),  9  S.  W.  Rep.  250. 
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dnm  to  that  effect,  the  fatiier  had  delegated  that  discretion  to  them  as 
two  of  his  confidential  friends ;  andtihf  diirritinn  ™°fl  iflin"y  it"™!- 
Bistent  with  the  notionjhat  Ifae  bond  was  given  .merely,  onprincipallyj 
to~~S?cure  the  repayment  of  a  sum  of  money.  Within  uiat  period, 
events  had  taken  place  which,  as  the  referees  themaelves  state,  induced 
them  to  think  that  the  claim  was  no  longer  avaUable :  the  fatiier  and 
son  were  completely  reconciled  and  united ;  and  the  conduct  of  the  son 
throughout  had  been  highly  satisfactory  to  the  father.  Now,  if  the 
jveutstouk   |>):li-.'  -vhirl,  ivonlil   ivilKt    it    U.r   duty  <jf    tlm 

le^CTClSe  tlie  liu^t  I'l'iwsed  iu  lljcni  liy  iiii|.'i-;n-  iii-i-ii  tin.:  I'oud  LUi-  ini 

Ipoaed  11 
lod  disckirt;u  tin;  <M>X  at  h 
B  court  of  t'l^uity,  iie  affected  hj  their  omission  to  do  that  which  they~- 
'ought,  under  the  ciroiiiuBtances,  to  have  done. 

That,  of  itself,  would  be  a  sufficient  ground  on  whioh  to  rest  the 
plaintiffs  title  to  relief.  But  there  is  also  another  ground,  to  be  de- 
daced  from  the  principles  which  were  distinctly  laid  down  in  the  cases 
of  Wekett  v.  Raby'  and  Eden  v.  Smyth ; '  namely,  that  whether  thia 
obligation  constituted  a  debt  or  not,  either  originally  or  during  the 
continuance  of  the  pre8cribe<i  period,  tbe  father  subsequeutljLdid  not 
intend  that  it  should  be  treated  as  a  debt  due  from  his  son  to  bia  own 
eetat«,  and  be  put  in  force  accordingly.  Nearly  six  years  elapsed 
after  these  two  gentlemen  ceased,  according  to  the  letter  of  the  con- 
dition, to  have  any  authority  or  control ;  nevertheless,  throughout  the 
whole  of  that  period  the  father  left  the  bond  in  Uieir  hands,  and 
treated  his  son  in  a  mauner  expressive  of  his  entire  reconciliation  and 
satisfaction  with  him,  and  showing  that,  the  object  of  the  transaction 
having  been  attained,  he  understood  and  considered  the  instrument  as 
no  longer  subsisting  and  in  force. 

Both  points  seem  to  me  to  concur  in  the  present  case.     Upon  the 
evidence,  I  think  that  the  bond  was  not,  in  the  first  instance,  intended 
to  operate  as  a  debt  at  all  evente.'    At  any  rate,  the  lather,  by  his  . 
subsequent  conduct  and  his  mode  of  dealing,  showed  that  he  did  not 

■mean  it  should  now  so  operate,  but  that,  in  fact,  he  abandoiied  any 
claim  in  respect  of  It.* 

I  2  Bro.  P.  C.  386,  TomL  ed.  *  G  V«s.  S4I. 

■  A  collateral  RgreemeDt  tbatabond  ot  other  tpedalty  shall  iiot,iDac«itaiD  eTMt. 
bs  enlorceable,  wilt,  apon  tbe  happening  of  the  eTent,  warrant  an  iDJnnctiDD  againit 
an  action  at  law,  or  it  maj  b«  pleaded  sa  an  eqniCable  defence  to  inch  an  action,  and 
ia  of  conrae  a  bar  to  a  enit  in  equity.  Ward  v,  Lant,  Prec  Ch.  182;  Platamone  v. 
Btaple,  G.  Cooper,  250;  Mlli"r  ''  ^°i^T,  1  Drf  165;  Peace  v.  Haines.  II  Hara.  191, 
las;  Felt!  B.  Walker,  49  Conn.  93;  Robson  v.  Jones,  3  Del.  Ch.  51,90;  Nichol  v. 
NelEOD,  IS  N.  Y.  W.  D.  aiO;  Fnac  c.  Dickinson,  52  Han,  373  (tembJe) ;  Long  r. 
Cron,  5  Jones,  £q.  333;  Hartzell  t>.  Raiio,  1  Binn.  389;  Bown  v.  Horange,  108  Pa. 
69.  —  Ed. 

'  A  creditor  m».y  extingnish  his  daim,  withont  consideTation,  either  bj  a  relea^ 
na3er  seal,  or,  in  the  case  of  a  common  fiiw  or  mel^^antiIe  special^,  by  a  aurrender  oi\ 
destinction  of  the  instnuneut  of  obligaUon.  ^Bnt  a  giatnitous  jihtoI  forKiveneeB  of 
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Under  such  circamstanceB,  the  authority  of  the  cases  referred  to 
sufficiently  establishes  the  jurisdiction  of  the  Court  to  deal  with  the 
instrument  in  question.  There  must,  therefore,  be  a  decree  that  the 
bond  be  delivered  up  to  be  cancelled. 


MORGAK  V.  MALLESON. 
In  Ghancebt,  before  Sm  John  Bomillt,  M.R.,  Jult  26,  28,  1870. 

[Reported  in  Law  RepcrU,  10  Equity,  475.] 

The  following  memorandum  was  given  by  John  Saunders,  the  tes- 
tator in  the  cause,  to  his  medical  attendant.  Dr.  Morris :  — 

^'  I  hereby  give  and  make  over  to  Dr.  Morris  an  India  bond,  No.  D., 
606,  value  £1,000,  as  some  token  for  all  his  very  kind  attention  to  me 
during  ilhiess. 

^^  Witness  my  hand,  this  1st  day  of  August,  1868, 

(Signed)  '^  John  Saunders.'' 

The  signature  was  attested  by  two  witnesses,  and  the  memorandum 
was  handed  over  to  Dr.  Morris,  but  the  bond,  which  was  transferable 
by  delivery,  remained  in  the  possession  of  Saunders.  There  was  no 
consideration  for  it. 

Saunders  died  more  than  a  year  afterwards,  having  by  his  will  be- 
queathed the  residue  of  his  personal  estate  to  charities.  A  suit  was 
instituted  for  the  administration  of  his  estate,  and  a  sununons  was 
taken  out  by  the  Attorney  General  on  behalf  of  absent  charities  for 
the  direction  of  the  court  on  the  question  whether  this  memorandum 
was  or  was  not  a  valid  declaration  of  trust  in  favor  of  Dr.  Morris. 

a  debt  is  inoperative^  both  in  eqnitj  and  at  law.  Tnf nell  v.  Constable,  8  Sim.  69 ; 
TJRSTTSpfigg,  6  Sare,  552;  Peace  v.  ffaines ,"  1 1  'hare,  151 ;  Knapp  v.  Bnrnabj,  8 
W.  R.  305 ;  Taylor  v.  Bfannon,  1  Ch.  Ap.  48,  55  {iemble) ;  Strong  v.  Bird,  18  £q.  315 
liemble) ;  lie  Milnes  (Cb.  D.),  53  L.  T.  Rep.  534 ;  Westmoreland  v.  Porter,  75*  Ala. 
452 ;  Robeon  v.  Jones,  3  Del.  Ch.  51 ;  A  damson  v.  Lamb,  3  Blackf.  446 ;  Denman  r. 
McAalin.  37  Ind.  241 ;  Webber  v.  Couch,  134  Mass.  26 ;  Irwin  v.  Johnson,  36  N.  J. 
Eq.  34*1^  (oTerroiing  Le^del  v.  Starr,  20  N.  J.  £q.  274) ;  Trapbagen  v.  Yoorhees,  44 
K.  J.  Eq.  21  {$embU) ;  Tnlane  v.  Clifton,  47  N.  J.  Eq.  351 ;  Whitehill  r.  Wilson,  3  Pen. 
&  W.  405,  413 ;  Kennedj  v.  Ware,  1  Barr,  445  (discrediting  Wentz  r.  De  Haven,  1  S. 
ft  R.  312) ;  Re  Campbell,  7  Barr,  100,  101 ;  McGnire  o.  Adams,  8  Barr,  286;  Kidder 
V.  Kidder,  33  Pa.  268 ;  Homer's  App.,  2  Pennjrp.  289 ;  Ewing  v.  Swing,  2  Leigh,  337. 

B9t.3atr^amtrcix  Qifien  v.  Langdonj  28  Mirh  -281 ;  Gia^  r.  Barton,  5&  ^f.  61^    / 
Ferry  r.  Stephens,  66  N.  Y.  321 ;  Carpenter  v.  Sonle,  88  N.  Y.  251 ;  in  which  cases  it '^  f^^ 
was  held  that  a  written  receipt  Of  pajment,  though  gratnitons,  extingaiahes  the  claim 
where  extinguiahment  by  surrender  is  impracticable ;  e.  g.  where  the  claim  is  not  in 
writing,  or  where  it  is  desired  to  forgive  only  a  part  of  a  bond  or  other  specialty. 

See  Eden  v.  Smith,  5  Yes.  341  (exphiined  in  Reeves  v.  Bryan,  6  Yes.  516) ;  Yeo> 
man  v.  Williams,  1  Eq  184.— Ed. 
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Mr.  Wickens^  for  the  Attorney  General. 
Mr.  Jesselj  Q.  C,  and  Mr.  Speed,  for  Dr.  Morris.^ 
July  28.  Lord  Romillt,  M.R.  I  am  of  opinion  that  the  paper 
writing  signed  by  Saunders  is  equivalent  to  a  declaration  of  trust  in 
favor  of  Dr.  Morris.  If  he  had  said,  ^^  I  undertake  to  hold  the  bond 
for  you,"  or  if  he  had  said,  '^  I  hereby  give  and  make  over  the  bond 
in  the  hands  of  A.,"  that  would  have  been  a  declaration  of  trust, 
though  there  had  been  no  delivery.  This  amounts  to  the  same  thing ; 
and  Dr.  Morris  is  entitled  to  the  bond,  and  to  all  interest  accrued  due 
thereon.* 


RICHARDS  V.  DELBRIDGE. 
In  Ghancebt,  before  Sib  G.  Jessel,  M.R.,  Apbil  16,  1874. 

[RqxfrUd  in  Law  RqwrU,  18  Equitif,  11.] 

Dehurber.  The  bill,  filed  by  Edward  ^nnetto  Richards,  an  infant 
by  his  next  fiignd,  stated  that  John  Delbridge^  deceasedrwas  possessei 
of  a  mill,  with  the  plant,  machinery,  and  stock  in  trade  thereto  belong- 
ing, in  which  he  carried  on  the  business  of  a  bone  manure  merchant, 
and  which  was  held  under  a  lease  dated  the  24th  of  June,  1863. 


^  The  argaments  of  coQnael  are  omitted.  —  Ed. 

s  Bridge  v.  Bridge,  16  Beav.  315,  326,  327 :  Trimmer  v.  Danby.  25  L.  J.  Ch.  424  \ 
Connor  v.  Trawick,  37  Ala.  289  ;  Peters  v.  Fort  Madiaon  Co  ,  72  Iowa,  405 .  Young  v. 
Yoong,  80  N.  Y.  422 ,  Re  Crawford,  113  N.  Y.  560,  Flanders  v  Blandj,  45  Oh.  St. 
108  Contra. 

In  Warriner  v.  Rogers,  L.  H.  16  £q.  340,  Bacon,  V.  C.  said,  p  348  "  If  it  were 
necessary,  but  I  do  not  think  it  is,  to  go  further  into  the  case  of  Morgan  i;.  Malleson, 

I  should  require  to  examine  it  and  consider  the  facts  much  more  closely  than  I  now 
think  it  necessary  to  do  in  order  to  determine  what  the  real  bearing  of  that  case  is.  I 
am  strongly  inclined  to  believe  that  there  must  be  some  imperfection  in  the  report  of 
it,  because  what  staggers  me  most  is  to  find  that  the  decision  as  it  stands  would  seem 
to  establish  that  if  a  man  writes  a  letter  to  say, ' I  have  given  '  a  banknote,  or  an 
Indian  bond,  or  anything  else,  *  to  A.  B.,'  and  no  more,  and  retains  the  bank-note  or 
bond  and  the  memorandum  in  his  own  possession,  that  letter  has  a  valid  operation  aa 
between  himself  and  A.  B.  If  that  were  all  that  appeared  in  the  case,  I  should 
certainly  consider  such  a  letter  to  be  a  mere  nullity." — Ed. 

A  deed  of  gift  of  a  chattel  vests  the  title  in  the  donee  without  delivery  Y.  B  7 
Ed.  IV.  f.  20,  pi.  21;  Butler  and  Baker's  Case,  3  Rep.  26  b.  Shep  Touch.  285; 
Thompson  v.  Leach,  2  Vent.  198,  203;  Wankford  v.  Wankfoid,  1  Salk.  299,  301  ; 
Irons  V.  Smallpiece,  2  B.  &  Al.  551 :  Ward  v  Audland,  8  Beav.  201 ;  Hope  v.  Harman, 

II  Jur.  1097  ,  Lunn  v.  Thornton,  1  C.  B.  379,  381 ;  Cochrane  v.  Moore,  25  Q.  B  Div. 
57,  67,  72 ;  McCutchen  v.  McCutchen,  9  Port.  650 ;  Banks  t;.  Marksberry,  3  Litt 
275  ,  Baxter  v.  Bailey,  8  B.  Mon.  336 ;  Bnnn  v,  Winthrop,  1  Johns.  Ch.  329 ;  Fulton 
V.  Fulton,  48  Barb.  581,  590;  Duncan  v.  Self,  1  Murph.  466.  Jaggers  v.  Estes,  3 
Strob.  Eq.  379 ;  Carries  i;.  Marley,  2  Yerg.  582 ;  Hillebrant  v.  Brewer,  6  Tex.  45,  51 ; 
Hogne  t;  Bieme,  4  W.  Va.  658  (semble), 

Bnt.aee,  contra,  Mc Willie  v.  Van  Vacter,  35  Miss.  428.  —  Ed. 
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That  on  the  7th  of  March,  1873,  John  Delbridge  indorsed  apon  the 
lease  and  signed  the  following  memorandum :  — 


"  7th  March,  1873.  ^[J^ 
Edward  Bennetto  Richards 
Trade. 


isfteeyand  all  thereto  belonging  I  pive  to 
a  Irom  this  XTme  forib,  witn  dfl  tne  stock  m 


"John  Delbridge." 


and 


T^iftt  thfi  pla^yitiff  witft  fh<>  person  named  in  the 

^the  grandflop  of  pTnhn  n<>ihridge.  and  had  then  for  

him  in  the  business ;  that  John  Delbridge,  shortly  after  signing  the 
memorandum,  deUvered  the  lease  on  his  behalf  to  Elizabeth  Ann  Rich- 

^session  thereof. 


LtM^lll! 


ards,  the  plaintiff's  mother,  who 

[at  John  Delbridge  died  in  April,  1873,  having  executed  several 
testamentary  instruments  which  did  not  refer  specifically  to  the  said 
mill  and  premises,  but  gave  his  furniture  and  effects,  after  his  wife's 
deatlL.io  be  divided  amoi 


That  the  testator's  widow,  Elizabeth  Richards,  took  out  administra^ 
tion  to  his  estate,  with  the  testamentary  papers  annexed. 

The  bHl|  yfiifih  YTQfl  fiio/^  ftp;<^^"«*^  the  defepHan^fl-  RHzal^eth  Del- 
bridge, Elizabeth  Ann  Richards,  and  the  testator's  two  sons,  who 
claimed  UUimr  Ihe  said  testamentary  instruments,  prayed  a  decIarftClOl] 
that  the  indorsement  upon  the  lease  by  John  Delbridge  and  the  deliv- 
ery  of  the  lease  to  Elizabeth  Ann  Rinhftrda  created  a  valid  trust  in 
favor  of  the  plair*^*^  p^^  *^^  i^oai^  ^{\  ^f  the  estate  and  interest  oi 


John  Delbridge  in  the  property  therein  comprised,  and  in  the  good  will 
of  the  business  carried  on  there,  and  in  the  implements  and  stock  in 
trade  belonging  to  the  business. 

The  defendants  demurred  to  the  bill  for  want  of  equity. 

Mr,  Fry^  Q.  C,  and  Mr.  Phear^  in  support  of  the  demurrer.* 

Mr,  W^  R.  Fisher,  {Mr,  Southgate^  Q.  C.,  with  him,)  for  the  plaintiff. 

Sir  G.  Jessel,  M.R.  This  bill  is  warranted  by  the  decisions  in 
Richardson  ^>-  RinhfirHsn^  i^pfl  F^^H""  "'   ^"Mln^  •  ^"^  »"  ^^^  ^^^^^ 


u^ 


"^. 

^^V^ 


hand,  we  have  the  Gas€|  of  Milr^y  ^^  T^''^,  ^^^f^*'^  ^^^f  ^\^'^Zl^ of  Appeal , 
_and  the  more  recent  case  of  Warriner  v.  Rogers,'  in  which  Vice  Chan-" 
cellor  I^acon  saia ;  '^  liie  rule  of  law  upon  this  subject  i  WkU  UJ  Utt  i^'firy 
clear,  and  jrith  the  exception  of  two  cases  which  have  been  referred  to  ** 
(Richardson  v.  Richardson  and  Morgan  v.  Malleson),  '^the  decisions 
are  all  perfectly  consistent  with  that  rule.  The  one  thing Jiecefisacy 
to  give  validity  to  a  declaration  of  trust  —  the  indispensable  thing  — 
I  take  tCLhe^Jthatthe  donor,  or  grantor,  or  whatever  he  may  be. called, 
should  have  absolutely  parted  with  that  interest  which  had  been  his  up 
to  the  time  of  the  declaration,  should  have  effectually  changed,  his  right 
in  that  respect,  and  put  the  [)roperty  out  of  his  power,  at  least  in  the 
way  of  interest. 


i/ 


f> 


^  The  arguments  of  counsel  have  been  omitted.  —  Ed. 
>  Law  Rep  16  Eq.  340,  348. 


132  BICHARDS  V.  DELBBIDGE.  [CHAP.  L 

The  two  first  mentioned  cases  are  wholly  opposed  to  the  two  last. 
That  being  so,  I  am  not  at  liberty  to  decide  the  case  otherwise  than  in 
accordance  with  the  decision  of  the  Court  of  Appeal.  It  is  tnie  the 
judges  appear  to  have  taken  different  views  of  the  construction  of  cer- 
tain expressions,  but  I  am  not  bound  by  another  judge's  view  of  the 
construction  of  particular  words ;  and  there  is  no  case  in  which  a  differ- 
ent principle  is  stated  from  that  laid  down  by  the  Court  of  AppeaL 
Moreover,  if  it  were  my  duty  to  decide  the  matter  for  the  first  time,  I 
should  lay  down  the  law  in  the  same  way. 

The  principle  is  a  very  simple  one.  A  man  may  transfer  his  property, 
without  valuaHgjjpi;iw4!?iation,^in_one  of^two  ways :  he  may  eith§r  dft^ 

aunh''onik  aj  ftyp^iinf.  in  law  t/^  ^  p^nvPjftnr^A  QT  aSSigUment  of  the.prop^ 

^''^Jj  °"l-tihf?"  ^OPP^fifrily  Aiv.est  himself  Qf  th$i  lgg%l  ownership,  in" 
which  ease  the. person  who  by  those  aqts  ac<iuires  the  property  takes  it 
beneficially,  or  on  trusty  as  the  case  may  be ;  or  the  legal  owner  of  the 
property  xoay*  by  one  or  other  of  the  modes  recognized  as  amounting  to 
a  valid  declaration  of  trust,  constitute  himself  a  trustee,  and,  without 
an  actual  transfer  of  the  legal  title^jjM^.^  .deal  with  the  property  as  to 
deprive  himself  of  its  beneficial  ownershij;^*  and  declare  that  he  will  hold 
it  from  that  time  forward  on  trust  for  the  other  person.  It  is  true  he 
need  not  use  the  words,  ^^  I  declare  myself  a  trustee,"  but  he  must  do 
something  which  is  equivalent  to  it,  and  use  expressions  which  have 
that  meaning ;  for,  however  anxious  the  court  may  be  to  carry  out  a 
man's  intention,  it  is  not  at  liberty  to  construe  words  otherwise  than 
according  to  their  proper  meaning. 

The  cases  in  which  the  question  has  arisen  are  nearly  all  cases  in 
which  a  man,  by  documents  insufficient  to  pass  a  legal  interest,  has 
said,  '*  I  give  or  grant  certain  property  to  A.  B."    Thus,  in  Morgan  v. 
Malleson  the  words  were,  ^^  I  hereby  give  and  make  over  to  Dr.  Morris 
an  India  bond " ;  and  in  Richardson  v.  Richardson  the  words  were, 
^^  grant,  convey,  and  assign."    In  both  cases  the  judges  held  that  the 
words  were  effectual  declarations  of  trust.     In  the  former  case,  Lord 
Romilly  considered  that  the  words  were  the  same  as  these :  ^'  I  un- 
dertake to  hold  the  bond  for  you  " ;  which  would  undoubtedly  have 
an[^ounted  to  a  declaration  of  trust. 
j^The  true  distinction  appears  to  me  to  be  plain,  and  beyond  dispute ; 
I  for  a  man  to  make  himself  a  trustee,  there  must  be  an  expression  of 
/  intention  to  become  a  trustee,  whereas  words  of  present  gift  show  an 
I  intention  to  give  over  property  to  another,  and  not  retain  it  in  the 
Ndonor's  own  hands  for  any  purpose,  fiduciary  or  otherwise. 

In  Milroy  v.  Lord,  Lord  Justice  Turner,  after  referring  to  the  two 
modes  of  making  a  voluntary  settlement  valid  and  effectual,  adds  these 
words:  ^^The  cases,  I  think,  go  further,  to  this  extent,  that  if  the 
settlement  is  intended  to  be  effectuated  by  one  of  the  modes  to  which  I 
have  referred,  the  court  will  not  give  effect  to  it  by  applying  another  of 
those  modes.  If  it  is  intended  to  take  effect  by  transfer,  the  court  will 
not  hold  the  intended  transfer  to  operate  as  a  declaration  of  trust,  for 
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then  every  imperfect  instrument  would  be  made  effectual  by  being  con- 
verted into  a  perfect  trust." 

It  appears  to  me  that  that  sentence  contains  the  whole  law  on  the 
subject.  Jf  ^jip  HA^iaions  of  Lord  RomiUy  <^"^  ^f  V'^^  (^t^flBp^Uor  Wood 
were  rightthere  never  could  be  a  case  where  an  expression  of  a  preset 
gjljl  ^niim  nn^.  ftm«;^nnf.  to  an  effectual  declaration  of  trust,  wmch  would 

hfi  f  flTry^"n  ^'^^  ^^^^tirJBfi  ff^  ^^A^  subject  too  far."  11  appears  to  me'ffiat 
these  cases  of  voluntary  gifts  shoulcT  hot  t^e  confounded  with  another 
class  of  cases  in  which  w'ords  of  present  transfer  for  valuable  considera- 
tion are  held  to  be  evidence  of  a  contract  which  the  court  will  enforce. 
Applying  that  reasoning  to  cases  of  this  kind^  you  only  make  the  im- 
perfect instrument  evidence  of  a  contract  of  a  voluntary  nature,  which 
this  court  will  not  enforce ;  so  that,  following  out  the  principle  even  of 
those  cases,  you  come  to  the  same  conclusion. 

I  must,  therefore,  allow  the  demurrer,  and,  though  I  feel  some  hesita- 
tion, owing  to  the  conflict  of  the  authorities^  I  think  the  costs  must 
follow  the  result.^ 

—!k 


COLMAN  V.  SARREL. 

In  Ghakcebt,  befobe  Lobd  Thublow,  C,  Novembeb  10,  18,  16, 

1789. 

[Rqxfrted  in  1  Vesey,  Jr.,  50.] 

Oeoboe  Davy,  11th  June,  1767.  ftflfligned  bj  d^e^  ^y  trustees  £1^000 
thrpq  per  cent  bank  finnuiti^s  in  trust  for  Joan  Sarrel  forlife,  in  case 

^>^ft  ft^^Ml^  survive  him  :  and  aiier  her  g^Atlfl  TOT  Stinn  ^Ijiiin  or  children , 

of  her,  and  in  such  proportions,  as  she  should  appoint ;  with  aproyisp. 
^  if  she  should  live  in  any  other  place  than  tpatin  wmch  the  pn-5in^(ir  _, 

void,  but  poj  ytllf'^'^i^fi     ^^^  ^^^^  contained  a 


/MU 


jye  her,  he  would  pay  the  inter- 
est ana  aividenas  to  sucn  or  ner  children,  and  '"  g"^J»  prrp^Tt'^ — 7i  nT 
sue  snouia  appoint  tne  principal.  At  the  time  of  tne  deed,  his  wife  and 
her  husband  were  living.  The  consideration  expressed  in  the  deed  was 
for  some  satisfaction  for  the  injuries  the  grantee  had  received  from  the 
wife  of  the  erantor.  I^Iaactual  transfer  of  the  stock  ever  took  place^ 
Joan  Sarrel,  having  survived  the  grantor,  appointed  by  will  £600  of  this 
fund  to  one  child,  and  £200  each  to  two  others.     Colman,  ^h  eYenutor 


rantor,  filed  a  bill  to  have  the  deed  delivered  un.  fis  being  vol-  ^ 
untary.  ~^rhi>  ^>hi^^ren  filed  a  cross-bill  j^  >^^^^  *hfi  ^^'^^j^.^'^'lf^  ^"^^ 
ftTrniti^n  by  a  dtitrrr  upnn  the  executor  to  transfoj^JLha  9tock  ,tQ  tihf^r 
trustees.    By  the  evidence  of  plaintiff  in  the  original  bill  it  appeared 
that  the  witness  had  gone  into  a  room,  in  which  he  found  Davy,  his 

1  Bridge  V.  Bridge,  16  B«av.  315;  Warriner  v.  Rogers,  L.  R.  16  Eq.  340,  per 
Bacon,  V.  C.  {semble) ;  Pethybridge  v.  Burrow  (C.  A.),  53  L.  T.  Rep.  5  Accord.  —Ed. 


1 
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wife,  and  Mrs.  Sarrel ;  that  Mrs.  Davy  had  her  hand  to  her  head  as  if 
she  had  received  a  blow,  and  complained  to  the  witness  that  her  hus- 
band had  beaten  her ;  that  at  the  time  of  the  execution  of  the  deed  Mrs. 
Sarrel  had  threatened  to  kill  him,  had  pursued  him  through  the  town 
with  a  knife,  and  had  said  she  had  purchased  a  shroud  for  him.  In 
1770^  he  applied  for  a  supplicavit  against  her,  and  she  was  bound  ac-' 
cordingly.  He  resisted  this  deed  in  his  life,  when  threatened  with  a 
suit  upon  it 

Mr.  Mansfield  and  Mr.  Orimtooodf  for  the  plaintiffs  in  the  cross-bilL 
It  is  not  a  mere  voluntary  agreement,  but  a  voluntary  gift  of  stock, 
not  to  take  place  till  after  his  death ;  and  therefore  they  are  in  the 
same  situation  as  legatees  of^tock.    The  consequence  is,  that  his  ex- 

persons  to  whom  it  is  given ;  as  they  would  have  been  if  he  nad  given 
it  by  his  will.  Then  there  is  a  covenant  in  the  deed  which  creates  a 
debt ;  and  the  party  comes  to  be  paid  out  of  the  assets  as  for  any  other 
debt.  Either  an  action  of  debt  or  covenant  would  lie ;  but  they  come 
into  this  Court  in  the  common  way.  It  is  not  a  case  for  making  perfect 
a  defective  voluntary  agreement ;  but  here  is  a  deed  under  seal  convey- 
ing to  trustees.    It  is  an  equitable  gift  instead  of  a  legal  one. 

Lord  Chancellor.    XL^Q^haye  it  at  law,  there  is  an  end;  if  not, 
the  questior  in,  tt^^^v^^^  yp.,  j^T^nrsTyn  i j   i    j  .n^^rS^'^pi^^  ^^^t^ 

in  equitJ^'    The  difficulty  is  to  show  a  case  where  any  voluntary  gift 
'has  been  executed  in  equity.     You  ai'e  now  upon  a  question  whether  a 
court  of  equity  will  set  up  a  deed  you  cannot  proceed  upon  at  law.' 
Solicitor  Oeneral  and  Mr.  Cooke,  for  defendants  in  the  cross-bill. 
Lord  Chancellor.    If  you  can  bring  an  action,  you  maj'.    The 
covenant  seems  to  be  but  in  aid  of  the  form  of  the  transfer.    The  only 
case  coming  near  it  is  that  in  Vese}^,  but  it  is  not  so  clear  a  case  that  a 
court  of  equity  will  take  it  out  of  the  hands  of  a  jury,  f  Where  a  deed 
r  is  not  sufficient  in  truth  to  pass  the  estate  out  of  the  harif^n  nf  Hia  r^^n,  ^* 

ve^xr^i^ut  the  j)afly"  must  come  into  equitj^ the. £Qurt. has  nevei:  j'et 
/       executed  a  voluntarv  i^greemciit.     To  do  so  would  be  to  make  him 
^r^^    who  does  not  sufficiently  convey,  and  his  executors  after  his  death, 

trustees  for  the  person  to  whom  he  has  so  defectively  conveyed ;  and     ^ 
there  is  no  case  where  a  court  of  equity  has  ever  done  that    When-     y 


h 


ever  you  come  into  eq^uit^  to  raise  an  interest  hy  way  of  trust,  yo 
I  I  xg^^STTJave  a  valuable,  or  at  least  &  J&eidtociou»  considiiTStlOTn'^'Noth- 

ing  iess  will  do.* 

^  Lord  Thnrlow  didmiased  the  original  bill.  The  argnments  and  opinion  relating 
thereto,  as  well  as  the  discassion  of  the  question  of  coets,  are  omitted.  —  Ed. 

3  Eqaity  will  not  decree  performance  of  Bnch  an  agreement  Tatham  v.  Vernon, 
29Beay.  604.  — Ed. 

*  The  rest  of  the  argument  of  the  plaintiff  is  omitted.  Yillars  v,  Beanmont,  I  Vem. 
100 ;  Bonghton  v.  Boughton,  1  Atk.  625,  1  Vem.  365 ;  Lechmere  r.  Earl  of  Carlisle, 
3  P.  Wms.  222;  V^illiamson  v.  Codrington,  1  Ves.  514 ;  Watts  v.  Bollas,  1  P.  Wmo. 
60,  were  cited.  —  Ed. 

«  1  Fonb.  Treat.  £q.  41 ;  EUison  o.  Ellison,  6  V60.  656. 
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The  decree  was,  *'  that  the  original  bill  should  be  dismissed  without 
costs;  tliat  the  cross-bill  should  be  retained  twelve  months^  during 
which  time  the  plaintiffs  in  it  should  be  at  liberty  to  bring  an  action 
upon  giving  security,  to  be  approved  by  a  master,  to  answer  the  costs 
of  it ;  on  non-compliance  with  these  terms,  the  bill  at  the  end  of  the 
year  to  stand  dismissed,  with  costs." 

The  plaintiffs  in  the  cross-bill  did  nothing  till  the  1st  November,  1790, 
when  they  applied  to  have  the  time  for  bringing  the  action  enlarged  for 
six  months ;  which  the  Lord  Chancellor  thought  reasonable,  and  ordered. 
Upon  that  order  they  commenced  the  action  without  giving  security  for 
the  costs.  Upon  the  11th,  Mr.  Mitford  moved  to  amend  the  minutes  of 
the  last  order  by  inserting  the  terms  contained  in  the  decree ;  and  the 
Lord  Chancellor  granted  the  motion,  declaring  he  meant  not  to  dis- 
charge the  terms  when  he  enlaiged  the  time. 


SLOANE  V.   CADOGAN. 
In  Chancebt,  befobe  Sib  William  Gbamt,  M.R.,  Decehbeb,  1808. 

[Reported  in  Stigden,  3  Vendors  and  Pvrehaeen  (1(XA  edJ),  Appendix,  66.] 

William  B.  Cadooan,  being  entitled  to  an  emjji^jle  reversionary 
s.^i^n«n«f ;«  ^«^  fniirt*'  "^"Tf  ftf  fi  f  uncjl^of  £20,000,  bv  an  Indenture  bear- 
ing  date  the  26th  May,  1798,  assigned  nis  interest  to  four  trustees, 
upon  trust,  first,  for  himself  for  life ;  secondly,  for  his  wife,  the  plain- 
tiff, for  life ;  thirdly,  after  the  death  of  the  survivor,  for  their  issue ; 
fourthly,  in  default  of  such  issue,  for  such  persons  as  he,  William, 
should  by  deed  or  will  appoint;  and,  fifthly,  in  default  of  appoint- 
ment, for  Earl  Cadogan,  the  father  of  William.  The  indenture  also 
gave  to  William  and  his  wife  a  joint  power  of  revoking  the  trusts  thus 
created. 

There  was  ng  cl^^ld  of  the  marriage  between  the  testator  and,  his 
wife.  Jhe  testator  dio^  nnf^  ig  ^ia  H7<>fi"^^^  jy^  °"y  Ty^^pnor  execute 
his  general  power  of  appointment  in  the  indenture  of   26th  May, 

178^  [1798?],  or  hia^pf^wer  nf  ftpp^inf:i-<-|||  ^f  t,^^  Q^^^  "'^"^  ^f  ^1  ^C}^^^ 

unless  by  his  will ;  nor  didii«^logfither  with  the  plaintiff,  execute  ^heir^^ 
Joint  power  of  revocation  therein  con  tamed. — 

^  ine  plaintiff  claimed,  under  a  provision  in  her  husband's  will,  to  be 
entitled  to  one  fourth  part  of  the  £20,000,  and  the  bill  was  filed 
against  the  executors  of  the  Earl  of  Cadogan  to  establish  her  right. 

The  defendants,  in  their  answer,  claimed  to  be  entitled  to  the  whole 
of  the  fourth  share  of  the  said  William  Bromley  Cadogan,  subject  to 

^  Ellison  V,  EUiflon,  6  V60.  656  (temUe) ;  Pulvertoft  v.  Pulvertoft,  18  Yes.  89 
Accord,  —  Ed. 
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fr^< 


the  plaintififs  right  to  the  intereet  for  her  life  under  the  indenture  of 
26th  of  May,  1783.^ 

Mr,  Richarda^  Mr.  Stejphen^  Mr.  Bawdier^  and  Mr.  Sugden,  for  the 
plaintiff. 

Sir  Samuel  Romilly  and  Mr.  RaUhby,  for  the  defendants. 

Mr.  Richards  J  in  reply. 

Master  of  the  Rolls,  having  taken  time  to  consider.  Two  points 
were  made  on  the  part  of  the  plaintiff :  1st,  that  it  was  not  necessary 
that  the  husband  should  execute  the  power;  but,  2dly,  if  it  was, 
that  his  will  did  amount  to  an  eyflfiutign  of  it.*    As  to  the  first,  it  was 


said  that  the  gift  to  Lord  Cadogan  was  merely  voluntary,  and  Lord 
C.  could  not  have  had  any  assistance  from  this  Court :  that  the  ques- 
tion is  the  same  as  if  the  representatives  were  parties  seeking  relief, 
as  the  circumstance  of  his  executors  having  the  money  makes  no  dif- 
ference, and  I  think  that  that  circumstance  is  immaterial.  But,  as 
against  the  party  himself  and  his  representatives,  a  voluntary  settle- 
ment is  binding.     The  C9urt  will  not  interfere  to  give  perfection  to 

^or  a  voluni 


istrument,  but^ou^majr  fiOPBtitote  ORiLi 

wJC§  vested  in  trustees.     Mr.  W.  Cadogan  had  an  equi- 


table  rjj^CTsionarjrintereslln  tlfiiat  fund,  and  he  has  assigned  it  to  cer- 
*ustee&;  ,and  then  the  first  ti'ustees  <»^^  tiri1f^^^°  ^^^  ^'''  ''""g*^, 
and  they  may  come  here,  l^or  when  the  trust  is  created  no  consideration 
is  essential,  and  the  Court  will  execute  it,  though  voluntary. 
The  bill  must  be  dismissed  as  to  this  fund. 


FORTESCUE  v.   BARNETT. 
In  Chancert,  before  Sir  John  Leach,  M.  R.,  January  20,  1834. 

[Reported  in  3  Mylne  4r  Kten^  36.] 

The  defendant,  John  Barnett,  shortly  after  the  intermarriage  of  his 
sister,  Mary  Barnett,  with  Henry  White,  executed  an  indenture  dated 
the  17th  of  December,  1813,  and  made  between  himself  of  the  first 
part,  the  said  Henry  White,  since  deceased,  of  the  second  part,  Mary 
White,  the  wife  of  Henry  White,  of  the  thii-d  part,  and  the  plaintiff, 
William  Fortescue,  and  Thomas  White,  deceased,  of  the  fourth  part, 
whereby,  af  t^r  reciting  that  th^  JEquitablft  Assurance  SocietjUiadjhya 
policy  of  jssiaxanciLdated^  the  27th-Of  September,  1811,  assured  to  be 
paid  to  the  executors^  administrators,  and  assigns  of  John  Barnett,arteF 
"hts  decease,  £l,000j  on  payment  of  ^Vf^jU3P"°^  f''r?"im,qf_£25Tlg.,  it 

1  This  BTiinmarj  of  the  facts  is  snbstittited  for  the  much  fuller  statement  in 
Sngden.    The  arguments  of  counsel  are  also  omitted.  —  Ed. 

^  The  Master  of  the  Rolls  held  that  the  will  did  not  amount  to  an  execution  of  the 
power.    So  much  of  the  case  as  relates  to  this  point  is  omitted.  —  £d. 
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was  witnessed  that,  in  consideration  of  the  marriage  then  lately  sol- 
emnized between  Henry  White  and  Mary  MThite,  and  for  making  some 
provision  for  the  said  Mary  White  and  her  child  and  children,  if  she, 
or  any  such  child  or  children,  should  survive  John  Barnett,  he,  the 
said  John  Rot'nofif  o^j^aip^no^  find  transferred  to  William  Fortescue  and 
Thomas  '^Yhitn  thn  nnirl  pn^'^y  ^^  yianran^e^and  the  sum  of  £1,000 
thereby  assured,  and  all  interest  and  produce  to  become  ciue  or  pay^ 


irest  then 


hold 


White    ^hPJr  PiTPmit^ra.  a/1ini^i«tri^. 


fliswa^ 
jrv  her" 


able  by  virtue  thereof,  amLjill  his 
to  WUUam  F< 


tors,  or  assigns,  upon  trust,  in  case  Mary  White  and  all  and  every 
child  and  children  should  happen  to  die  in  the  lifetime  of  John  Bamett, 
for  John  Bamett,  his  executors,  administrators,  and  assigns,  and  to 
reassign  the  same  to  him  and  them  accordingly ;  but  if  Mary  White, 
or  any  child  or  children  of  Mary  White,  should  happen  to  outlive  John 
Bamett,  then  in  trust  that  William  Fortescue  and  Thomas  White, 
their  executoi-s,  administrators,  or  assigns,  should  invest  the  said  sum 
of  £1,000,  and  all  other  money  which  should  become  due  on  the  said 
policy,  in  the  public  stocks  or  funds,  upon  the  trusts  therein  declared, 
for  the  benefit  of  Mary  White  and  her  child  or  children.  The  deed 
contained  a  covenant  on  the  part  of  John  Bamett,  for  himself,  his  ex- 
ecutors and  administrators,  to  pay  and  keep  up  the  annual  premiums 
payable  upon  the  policy. 

le  of  the  ^ri-ia^jiaa  n^jnaS. 

Jbill  his  death,  which  happened 
in  October,  1832  *,  but  tjn^  drfer^^'"*i  HftP^^^j  retained  possession  of 

shortly  after  the  death  of  Thomas  White,  the  deed  was  sent  by  one 
of  his  executors  to  William  Fortescue,  the  surviving  trustee,  who,  upon 
application  at  the  office  of  the  Equitable  Assurance  Society,  was  in- 
formed that  no  notice  had  ever  been  given  to  the  society  of  the  assign- 
ment of  the  policy ;  ^t  in  July,  1830,  a  bonus  of  £795^  payable  upon 
the  death  of  John  JTirnrW)  RAH  Ir^nn  iJTnliirrfl  nn  ^^a  pniir^y.  whi^^|^^ 
Jbonus  was  surrendered  i^y  Pamett  to  the  society  in  the  same  month  of 
[uly,  in  consideration  of  tha  swm  nf  ■F?^"T^^^^^  "^'^  *''^°^  ^'"  ^^^q"^- 
ber,  \' 


r,  xiarnett  surrendered  the  policy  itself  to  the  society,  in  con- 
sideration of-  the  further  sum  of  £326  13^^ 

The  bill  was  originailv  filed  by  Fortes;;np  "pf'^'^o^  ^""Hf tjt  y.lone^  for 
>"n>f>aft  of  ^^^'^^^intr  him  tn  rpp^p^^  or  gcive  security  for  tj 

DO 


id  bonus  so  surrendered,  and  of  aff  bonuses  which 

iccrued  or  have  been  capable  of  Leing  declared  tnereafter^ 

if  the  policy  had  not  been  surrendered ;  but  the  defendant  demurred  to 
the  bill  for  want  of  pailiies,  and,  the  demurrer  being  allowed,  Mrs. 
White  and  her  children  were  made  parties  by  amendment,  leave  having 
been  given  for  that  purpose. 

The  bill  prayed  that  the  defendant,  Bamett,  might  be  decreed  to  pay 
to  the  plaintiff,  or  otherwise  secure  upon  the  trasts  of  the  indenture  of 
the  17tb  of  December,  1813,  the  sum  of  £1,795,  being  the  amount  of 


^ 
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the  sum  secured  by  the  policy,  together  with  the  boiius  declared 
thereon,  and  such  further  sum  as  should  be  sufficient  to  answer  all 
future  bonuses  which,  according  to  the  regulations  of  the  Equitable 
Assurance  Company,  would  have  accrued  due  in  respect  of  the  policy 
if  it  had  not  been  surrendered. 
Xhe  defendant,  Barnett,  by  his  answer^  stated  that  the  aettle^^nt  of 


the  policy  was  a  mere  voluntary  act  on  his  part,  and  made  out  of  his 
personal  reffard  for  hia  aister ;  and  that  he  executed  the  settlement 
under  the  impression  that  he  should  have  the"conlrol  of'Qie"  policy 
during  his  life,  and  power,  if  he  thought  fit,  to  revoke  or  alter  the  dis- 
position of  the  same.      TTp  fimtthnw  nfntnri  that,  fha  prAlnj  ha^  ^p^   °«^i 

rendered  after  the  death  of  Mrs.  White's  husband  j  ftn^  wit^  ^^r  a^^^^'^^j 
in  order  to. save  the  expense  of  tlie  annual  premium,  anH  with  t^P  nn, 
derstanding  that  the'amounlT  Of  tSl6  premium  should  be  annually  paid 
to  Mrs.  White,  which  had,  in  fact,  been  done.  The  defendant  further 
stated  that,  at  the  time  of  surrendering  the  policy,  he  executed  a  codi- 
cil to  his  will,  whereby  he  made  a  provision  for  Mrs.  White  and  her 
children  to  the  extent  of  £1,000,  and  that  he  put  Mrs.  White,  at  the 
same  time,  into  possession  of  a  freehold  estate  of  the  value  of  £400, 
of  which  she  had  ever  since  received  the  rents  and  profits,  and  that  he 
had  de\ised  such  freehold  estate  to  her  eldest  son  by  his  will. 

The  question  in  the  cause  was,  whether  the  defendant  was  or  was 

not  bound  to  replace  or  give  security  for  the  value  of  the  policy. 

Mr.  Bickersteth  and  Mr.  WUkock^  for  the  plaintiff .^ 

Mr.  Rolfs ^  for  the  widow,  disclaimed  any  desire  on  h^.  j;uirt.tO 

obtain  relief  in  this  Tuit,  to  which  she  was  an  unwilling  party. 

jjftfpndftT^^  ^tu\  hfien  her  greatest  benefactor^  and  8hajrA&.fifttiafi£lLJiiaL 

whatever  st^pa  ifi.  bad.  taken  in^  tEIs  transaction  had  .been  takeiH  withji 

view  to  her  benefit  and  the  interests  of  her  children. 

Mr.  Femberton  and  Mr,  W.  C,  L.  Keene^  for  the  defendant,  Barnett. 

^  .     The  Master  of  the  Rolls.     In  the  case  of  a  voluntary  asaign- 

jM   Tw    jment  of  a  bond,  where  the  bond  is  not  delivered,  but  kept  in  the 

•  \  f    Ipossession  of  the  assignor^  this  court  would  undoubtedly,  in  the  adr 

>/  «    iministration  of  the  assets  of  the  assignor,  consider  the  bond  as  a  debt 

\  "tQ  the  assignee.     There  is  a  plain  distinction  between  an  assignment 

of  stock  where  the  stock  has  not  been  transferred,  and  an  assignment  of 
a  bond.  In  the  former  case,  the  material  act  remains  to  be  done  by  the 
grantor,  and  nothing  is,  in  fact,  done  which  will  entitle  the  assignee  to 
the  aid  of  this  Court  until  the  stock  is  transferred ;  whereas  the  Court 
will  admit  the  assignee  of  the  bond  as  a  creditor. 

In  the  present  case,  the  gift  nf  j.^e  pplj^y  <>ppp«rfl  to  me  tQ  have.be§n 

perfectlxjamplete  without  deli very^  Nothing  remained. to  be  done. by  . 

.  the  grantor,, nor  could  he  have  done  what  he  afterwards  did  to,  defeat 

his  own  grant  if  the  trustees  had  given  notice  of  ihe  aaaignmant  4o 

^  the  assurance  office.     The  question  does  not  here  turn  upon  any 

1  The  argoments  of  counsel  are  omitted. — Ed. 
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[uitable  title,  but  simply  upon 
whether  any  act  remained  to  be  done  by  the  grantor  which,  to  assist  a 
volunteer^  this  Court  would  not  compel  him  to  do.  J  am  nf  opinion 
j^uf  n^  ft/*»,  ffi]n[]{\i"ed  to  be  done  to  c^mplpt.!*  tha  ^\^Pi  ?f.JS^^  trustees, 
lie  trustees  ought  t-^  bftvft  prjven  noti^p  ^f  thp;  oflQigmnr^put  j  Lit,  tlieir 
omission  to  give  notice  cannot  aflfect  the  cestuia  que  trust.  The  defen< 
ant  appears  to  have  acted  in  this  transaction  with  the  purest  intentions^ 
but  he  has  rendered  himself  amenable  to  the  jurisdiction  of  this  Court, 
and  he  must  give  security  to  the  amount  of  the  value  of  the  policy 
assigned  by  the  deed  of  settlement.    The  plaintiff  is  entitled  to  costs. ^ 


1  The  donee  of  a  policy  of  insurance  acquires  the  legal  title  to  the  dscament  and 
an  irrevocable  power  to  sue  upon  it  in  the  name  of  tte  aonor,  bat  tor  his  own  benefit 
(or  for  his  cestui  que  trust  if  the  gift  is  upon  tmst)  whenever^Q^he  policy  is  delivered  to 
the  donee :  Harrison  v.  McConkey,  1  Md.  Ch.  34 ;  Crittenden  v.  Phoenix  Co.,  41  Mich. 
442 ;  McCord  v.  Noyes,  3  Bradl  139 ;  Licey  v.  Licey,  7  Barr,  251,  253  {semble) ;  Bond 
V.  BnntiDg,  78  Pa.  210,  21S  (semble) ;  Madeira's  App.,  17  W.  N.  C.  (Pa.)  202 ;  Malone's 
Est,  13  Phila.  313 ;  orfl2j/the  gift,  as  in  the  principal  case,  is  by  deed :  Pearson  o. 
Amicable  Co.,  27  Bear.  299;  SewaU  v.  King,  14  Ch.  D.  179;  Joatice  v,  Wynne,  12  Jr. 
Ch.  R.  289 ;  Otis  v.  Tlftckwith  aq  UL  i^f  ;  Badgley  v.  Votrain,  6&Jtt.aMtt  (semble) ; 
Massey  v.  HuntingtaiipJJ^Jl]^  {semble) ;  TronghVEst,  75  Pa.  115;  Bond  v.  Bant- 
ing, 78  Pa.  210;  Scott  v.  Dixon,  108  Pa.  6  [semble).  Bat  see,  contra,  Ward  v.  Aadland, 
8  Beav.  201.    in  Pearson  v.  Amicable  Co.,  supra,  Lord  RomiUy  said  (pp  232-234) :  — 

"  I  also  folly  admit,  that  in  these  cases  there  is  a  distinction  between  that  species  of 
inatroment  which,  by  assignment,  passes  the  property,  and  that  which  simply  operates 
as  a  declaration  of  trust,  and  I  agree  that  this  is  not  a  declaration  of  trust.  The  ques- 
tion is,  whether  this  is  a  complete  instrument,  or  whether  it  requires  the  assistance  of 
a  court  of  equity  for  its  enforcement  ?  I  am  of  opinion  that  it  is  a  complete  and 
perfect  instrument,  and  I  will  state  why  I  think  so. 

to  this  Court  ^"r  'fr*  ai^iptfa??^*^  to  render  the  mwignimiat  iiiiiiii  Tumplftfi,  irhnt  Trnnid 
'remaiA  V>  be  done  1  The  assignor  would  say, '  What  can  I  do  more  than  I  have 
already  done?  If  yon  had  told  me,  out  of  court,  what  further  assurance  or  what 
further  deed  or  assignment  to  make  this  instrument  more  complete,  I  would  have  ex- 
ecuted it.'  The  question,  whether  anything  remains  to  be  done  to  complete  the 
assignment  of  a  policy  is  exactly  the  same,  ^h^fher  it  ariy^  YDftB  ft  Yi?lTintirr  •-""" 
^ent  or  upon  one  J^y  Ya]"*^Mn  n— ■-'-— *hll '  yhAth^y  it  be  one  oy  ^{|^  pthftr  thA 
qfiestion  must  be7what  is  there  that  the  assignee  can  require  the  assignor  to  do  to 
make  the  instrument  more  complete.  The  error  in  the  argument  of  the  defendants  is 
thi8.lJti».«sgaeiedJhat  this  is  a  suit  in  which  an  assignee  has  come  here  to  ask  the 
aid^the  Court  in  maEiHg'tTlt&  instrument  more  complete ;  but  he  does  nothing  of 
sort.  It  is  said  by  the  defendants, '  If  the  plaintiffs  do  not  require  the  assistance  of 
this  Court,  why  do  they  not  proceed  at  law  ?  *  but  the  proceeding  suggested  in  this 
case  would  be  against  the  executors;  this  is  not  a  suit  against  the  executors,  it  is  a 
suit  against  the  insurance  company.  The  insurance  company  say, '  We  are  perfectly 
ready  to  pay ;  we  do  not  contest  your  claim ;  you  want  nothing  to  make  the  instrument 
more  complete,  and  we  are  ready  to  pay  the  amount,  but  we  must  not  remain  open  to 
two  suits ;  and  therefore,  as  the  executors  raise  an  adverse  claim  to  the  policy,  it  is 
not  for  us  to  decide  whether  it  is  a  valid  claim  or  not,  and  we  require  the  assistance  of 
this  Court  to  prevent  our  being  doubly  vexed  by  two  suits,  and  to  determine  which  of 
the  two  claimants  is  entitled  to  the  money  due  on  the  policy.  We  admit  the  claim 
respecting  it,  there  is  the  money,  which  we  are  ready  to  pay  into  court.' 

"The  plaintiffs  say  our  instrument  is  perfect  and  complete,  we  do  not  ask  for  any 
relief  against  the  executors,  why  should  we  not  have  the  money  ?  The  insurance 
office  is  right  in  paying  it  to  us ;  it  is  for  the  executors  to  make  out  their  claim.    The 
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EDWARDS  V.  JONES. 
In  Chancert,  before  Loito  Cottenham,  C,  January  6, 19,  23,  1886. 

[Reported  in  1  Mylne  f-  Craig,  226.] 

In  the  year  1819,  John  Nathaniel  Williams,  being  Indebted  to  Mary 
Custance  in  the  sum  of  £300,  gave  her  a  bond  for  securing  that  sum 
with  interest.  In  the  year  1828  the  said  sum  of  £300  being  still  due, 
together  with  an  arrear  of  interest,  amounting  to  the  sum  of  £123  15«., 
a  second  bond  was  given  by  J.  N.  Williams  to  Mary  Custance,  for 
securing  the  latter  sum  with  interest  thereon. 

The  whole  of  the  two  sums  of  £300  and  £123  15s.  remained  due 
upon  the  security  of  the  two  bonds,  at  the  time  of  the  death  of  Mary 
Custance. 

On  tka  ?5tili^nf  Miyi  188fij  nnlj  jrr  days  before  her  death, 

Custance,  of  thg.towi^  of  Aberystwith^  in  the  county  of  Car- 
digan,  widow,  do  hereby  assign  and  transfer  the  within  bond  or  obliga- 


qaestton  is,  whether  the  executozs  can  make  out  any  claim.  If  the  assignment 
had  been  made  for  value,  it  is  clear  that  the  assignor  could  not  have  prevented  the 
assignee  from  using  his  name  in  suing  the  insurance  company,  if  they  had  resisted 
the  demand,  and  this  Court  could  not,  and  would  not,  have  allowed  the  assignor  to 
say  his  name  should  not  be  made  use  of.  The  executors  can  stand  in  no  better 
situation  than  the  assignor :  this  Court  would  not  have  prevented  the  assignee  from 
making  use  of  the  name  of  the  assignor,  if  the  insurance  company  had  resisted  pay- 
ment. But  here  the  power  of  attorney  is  voluntary;  it  is  irrevocable,  and  in  the 
form  usual  in  all  these  instruments,  and  this  Court  will  not  allow  the  grantor  to  con- 
tradict his  deed.  The  Court  will  not  assist  a  volunteer,  but  it  does  not  say,  on  the 
other  hand,  that  it  will  assist  an  assignor  in  defeating  his  voluntary  deed.  The  argu- 
ment has  been  founded  on  the  supposition  that  by  this  suit  the  trustees  are  asking  the 
assistance  of  a  court  of  equity ;  but  in  truth  they  come  here  only  to  resist  the  exec- 
utors of  the  assignor,  who  have  raised  a  claim  which  the  assignor  was  not  himself 
entitled  to  raise,  and  which  they,  standing  in  his  shoes,  are  not  entitled  to  raise,  but 
which  nevertheless  makes  it  impossible  for  the  plaintiff  to  receive  the  money  until  the 
claim  of  the  executors  is  disposed  of." 

In  Rummens  v.  Hare,  1  Ex.  Div.  169,  where  the  donor  (if  a  policy  attempted,  un- 
successfully, to  recover  it  in  Detinue,  Lord  Cairns,  C,  remarked :  "  Jha  i^tflata^  conld 


not  have  claimed,^  havB  th<ft  dAoaiBeat  returned  to  lum^Aor  can  his  administratrix 
now  clann  it.  We  have  nothing  to  say  as  to  the  money  which  is  secured  by  it  This 
is  one  of  those  cases  in  which  the  plaintiff  may  not  be  able  to  recover  the  document, 
which  is  the  evidence  of  the  debt,  while  the  person  who  holds  that  evidence  may  not 
be  able  to  recover  the  debt  itself ;  but  with  that  we  have  nothing  to  do."  Witt  v. 
Amis,  1  B.  &  S.  109,  is  a  similar  case,  except  that  the  gift  was  mortis  catuo.  See 
infra,  p.  145,  n.  1 ;  p.  156,  n.  1 ;  p  162,  n.  4. 

A  gift  of  a  policyj^fjnguyance  by  a  ^"f^^j  t,n  b*ff  wifflj  Thfitbf  t  by  deed  _or_b 
dfilivftfvoyfJTft"i({^>7iiqapnt,  has,  of  poyragj  no  efitect^jitJUUaffiQXLiaw  ;  nor  does  it  give  the 
"^■'fT  nnfTntnrnflt  in  tTfitity  HnwCiUiV Pnfrl"pnt.i>l  r^,^Q  ^    £  "|tep.  l33yHajresj% 
Alliance  Co.,  L.  B.  8  Ir.  149  •  fy^^p*^  in  jnrimlirf'^""  "^'"^'^i  VI  Ar  J^his  JC&aai 
a  tritnaii/»tmTi  tf^  tffjft^^^  nnt  oa  a  jgiftj.but  OS  an  ^reemeQ^Jooiukd  upon ^a  meritpno 
sretore  vaiia  consideratfon.    See  injra,  p.  i75,  note.  —  Ed. 
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tion,  and  all  m 
my  niece,  festhg 
wiaow,  with  i 


lit,  title,  and  interest  thereto^  nnto  and  to  the  nse  of 

R,  of  Tilanilari in  tlifi  flaiil jaipptxojNCardi^utt^ 


mm^ 


wi*H>M   mj  ^11   r1,fh]p|   yftfrh   of 


» 


§^t\^.  fnr  apd  recover  the  amount 

May,  1880. 

time  at  which  t.hp  inHnyrrmnnt  TrnitT  rignnd  *^^fi  tfV^  hfiTllI 
apin. 


ynTnPi1ifLf^ljyftft.Art,||A  indorsement  hftri  hAftn  aiyrnPil 


togetherh 

HwftrHa^  t^^fl  pUintiff  jp  ^t^jp  pyit.    The  bonds  remained  in  the 


iStner 


hands  of  the  plaintiff  until  the  filing  of  the  bill.  Mary  Custance  died 
on  the  dOth  of  May,  1830,  having  in  the  year  1829  made  her  will,  in 
which  she  did  not  mention  the  bonds,  or  dispose  of  the  residue  of  her 
pfAporfy^  ^nt  i^y  w^»^^  a^<>  ftPP9^Bit-^d  the  defendant.  Rice  Jones,  hey 
execntpr,  who  duly  proved  the  will.     After  Mftf^  (Justance's  death,  the 


defendant,  who  tad  been  aware  in  her  lifetime  of  the  existence  of  the 
bonds,  sunposinp  that  thev  had  been  lost,  prevailed  upon  J.  N.  Williams, 
titlP  p>^^g^"j  *^-^  ^--/i/^i^fo  «  TlP'^  poiHi  tor  tne  amo^n|_du^.tiPQ.njag,!iti^tL6j'(f ' 

agamst  any  claim  which  might  be  made  under  the  old  bonds. 

In  the  month  o?Tanuafy,'1852,  J.  W.  William8,*lhe  obligor,  died,  and 
afterwards  his  wido^  aqd  ex^(*qtrix  paid  to  the  defendant  the  amount 
for  which  the  new  bond  had  been  given. 

Tfie  bill  stated  that  the  plamtiff  was  a  niece  of  Mary  Custance,  and 
that  Mary  Custance  had  a  great  affection  for  the  plaintiff,  and  enter- 
tained, and  at  different  times  expressed,  an  intention  to  give  or  leave 
to  the  plaintiff  the  bonds,  and  the  money  due  upon  them.  It  alleged 
that  Mary  Custance  delivered,  or  caused  to  be  delivered,  to  the  plaintiff 
both  the  bonds,  intending  that  the  plaintiff  should  be  entitled  thereto, 
and  to  the  moneys  respectively  secured  thereby,  in  case  of  and  after 
the  decease  of  her  the  said  Mary  Custance,  and  expressing  herself  to 
that  or  the  like  effect ;  and  the  bill  also  alleged  that  the  bonds,  and  the 
money  due  upon  the  same,  were  well  given  to  the  plaintiff,  by  Mary 
Custance,  as  a  gift,  or  as  a  donatio  mortis  causa,  and  that  the  plaintiff 
became  entitled  thereto.  The  bill  then  went  on  to  allege  that,  under 
the  circumstances,  the  plaintiff  was  entitled  to  the  sum  due  on  the 
bonds,  1^  that  the  defendant,  so  far  as  he  had  a  legal^ijgbl;.i)£.aotktt 
upon  them,  was  a  trustee  for  the  plj^intiff^  aud  that  he  wa«w a  tcufttee  foi; 
thejplaintiff  for  the  money  received  by  him  from,  the  axa6atcix..a£  the 
obliporj  ' 

The  prayer  of  the  bill  was,  that  it  might  be  declared  that  the  plaintiff 
was  and  is  entitled  to  the  principal  and  interest  which  was  due  upon 
the  two  bonds,  and  that  the  defendant  might  be  declared  to  be  a  trustee 
thereof  for  the  plaintiff,  and  that  an  account  might  be  taken  of  what  had 
been  received  by  the  defendant  in  respect  of  the  several  sums  secured 
by  the  bonds,  and  the  interest  thereof  respectively ;  and  that  the  de- 
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fendant  might  be  decreed  to  pay  to  the  plaintiff  what  shoald  appear  to 
have  been  so  received  by  him,  with  interest  thereon  from  the  time  when 
the  same  was  received ;  and  in  case  it  shoald  appear  that  the  defendant 
had  not  received  from  the  estate  of  John  N.  Williams,  the  obligor,  the 
whole  of  the  principal  and  interest,  then  that  the  plaintiff  might  be  at 
liberty  to  take  such  proceedings  as  she  might  be  advised  for  the  re- 
covery thereof,  in  the  name  of  the  defendant ;  and  in  case  it  shoald 
appear  that  the  defendant  had  released  or  discharged  the  estate  of 
J.  N.  Williams,  the  obligor,  from  the  debt,  without  receiving  the  whole 
thereof,  then  that  the  defendant  might  be  decreed  to  make  good  the 
same. 

It  appeared,  by  the  evidence,  that  the  indorsement  was  written  upon 
the  bond  before  the  day  on  which  it  was  signed  by  Mary  Custance ; 
and  that  at  the  time  at  which  she  signed  it,  although  upwards  of  eighty 
years  of  age,  and  laboring  under  a  very  painful  disease,  —  cancer  in 
the  breast,  —  she  was  not  worse  in  health  than  she  had  been  for  some 
time  previously,  and  that  she  was  not  in  bed,  and  that  it  was  not  then 
expected  by  those  about  her  that  her  death  would  occur  so  soon  after- 
wards as  it  did.  It  appeared  also  that  the  transaction  took  place  about 
seven  o'clock  in  the  morning,  all  parties  desiring  that  it  should  be  con- 
cealed from  a  sister  of  Mary  Custance ;  and  it  was  proved  that  Mary 
Custance  accompanied  the  act  of  signing  the  indorsement  by  saying 
that  she  was  thereby  giving  the  Castle  Hill  money  (by  which  term  she 
was  accustomed  to  designate  the  money  due  upon  the  bonds)  to  the 
plaintiff. 

The  cause  was  heard  before  the  Vice  Chancellor,  who  dismissed  the 
bill  with  costs.    The  plaintiff  now  sCppealed  from  his  Honor's  decision. 

Mr.  Jacob  and  Mr,  BlaJee^  for  the  plaintiff.* 

Mr.  Kindersley  and  Mr.  Richards^  for  the  defendant. 

The  Lord  Chancellor  (after  stating  the  substance  of  the  bill). 
The  case  being  thus  stated  in  the  bill,  it  was  ai^ed  at  the  bar  that 
the  bonds  were  delivered  either  by  way  of  donatio  mortis  causa,,  or  as 
a  gift  inter  vivos.  Now,  in  order  to  be  good  as  a  donatio  mortis  caxtsa^ 
the  gift  must  have  been  made  in  contemplation  of  death,  and  intended 
to  take  effect  only  after  the  donor's  decease. 

I  consider  the  language  of  the  assignment  itself  to  exclude  the 
possibility  of  treating  this  as  a  donatio  inortis  causa,^ 

]he  first  question  upon  the  other  point  is,  whether  the  plaintiff  has 

in  thig  auitxlaim.eiOE^'l^J'opFrty  as' an  "absolute  gift.     The  bill  has,  m 

'  fact,  negatived  the  case  of  gift ;  for  it  states  that  the  donor  intended" 

that  the  delivery  should  operate  as  a  donatio  TiMrtis  causa.    Having 


made  thaLalkgation  of  fact,  it  is  immaterial  that  there  sboula  oe,  m 
another  part  of  the  bill,  an  allegation  stating  a  condllSio'n  of  lawrTF 
the  question  turned  upon  that  point,  if  there  were  a  case  which  would 

^  The  argnments  of  counsel  are  omitted.  —  Ed. 

>  The  opinion  of  Lord  Cottenham  upon  this  point  has  been  greatlj  abbreviated. 


SECT.  VILj 


EDWARDS  V.  JONES. 


143 


appear  to  oonstitate  a  gift,  the  Court  would  give  efiPect  to  it.  Sach, 
however,  is  not  the  case,  because,  whatever  might  have  been  alleged 
on  the  record,  there  was  no  ground  for  supposing  that  a  case  could  be 
established  which  would  support  the  transaction  as  a  gift. 

Thft  tr^nfffl^tj/^Ti  hAJngr  jfl^Derative  for  the  purp^^  q^  ta^yjaforrit^g  the 
bnnd^  which  was  a  yiere  cl^f^flf  ^^  'Mrlitrnp  \ht  qnastjnpjymes  to  be,     ^ 
whether  the  mere  handing  ovpf  ftf  t>'*  ^^"^i  —  flnppnainy^e  record  66"^ 
to  t^ave  stated  the  facts  as  fip  hnr?  j'^*^*^^'^^  ^^^  plftjr^^^  ^  make  such  a 
claimt  —  whether  sucJi  a  trai 
vivos 


QftttBtitntt  a  good  gift  [Vitrr 

tbat  ^s  to  say,  whether  the  plaintiff  would  be  entitled  to  the" 
assistance  of  a  court  of  equity  for  the  purpose  of  carrying  into  effect 
the  intention  of  the  parties.     Now,  it  is  clear  that  this  is  a  purej 

interposition  of  this  Coui 


"^n 


ine  circumstance  of  the  bond  having  been 
afterwards  paid,  and  the  money  having  got  into  the  hands  of  the  defend- 
ant, cannot  make  any  difference  in  the  determination  of  the  question, 
which  must  depend  upon  the  same  piinciples  as  if  it  had  arisen  before. 

The  rule  that  this  court  will  not  aid  a  volunteer  to  carry  into  effect  an 
imperfect  gift  has  been  established  by  many  Hpni^ji^pa,  onri  in  porfinnior 
by  Colman  v.  Sarrel,  Ellison  v.  Ellison,^  and  ^x  parte  Pye/^)'he  case 
of  Antrobus  v.  Smith*  comes  nearer  to  the  circumstances  ofthis  case 
than  any  of  those  which  have  been  referred  to.  There  was  in  that 
case  an  indorsement  pretty  much  in  the  same  language  with  the  present 
assignment ;  and  the  general  doctrine  there  laid  down  by  Sir  Williain 
Grant  is  extremely  applicable  here.  In  order  to  bring  this  transaction 
within  the  rule,  iLat,  if  there  be  a  trust  created,  and  the  relation  of 
trustee  and  cestui  que  trust  once  constituted,  the  court  will  execute  the 
intention,  it  was  argued  here  that  the  defendant  became  a  trustee  for 
the  donee.  The  same  argument  was  used  in  the  case  of  Antrobus  v. 
Smith,  and  it  was  met  by  Sir  W.  Grant  with  this  observation :  "  Mr. 
Crawfnrd  was  no  otherwise  a  trustee  than  as  any  man  may  be  called  so 
who.  professes  to  give  property  by  an  instrument  incapable  of  conveying 
it  He  was  not  in  form  declared  a  trustee ;  nor  was  that  mode  of  doing 
what  he  proposed  in  his  contemplation.  He  meant  a  gift.  He  says  he 
assigns  the  property.  But  it  was  a  gift  not  complete.  The  property 
was  not  transferred  by  the  act.  Could  he  himself  have  been  compelled 
to  give  effect  to  the  gift  by  making  an  assignment?  There  is  no  case 
in  which  a  party  has  been  compelled  to  perfect  a  gift,  which  in  the  mode 
of  making  it  he  has  left  imperfect.  There  is  locus  penUentice  as  long  as 
it  is  incomplete."  Every  word  of  that  judgment  applies  directly  to  the 
circumstances  of  the  present  case.  It  is  impossible,  indeed,  to  dis- 
tinguish the  two  cases ;  and  it  is  equally  impossible  to  question  the 
doctrine  there  laid  down. 

It  was  said,  however,  that  there  were  two  later  decisions  interfering 
with  this  doctrine  Sloane  v,  Caddgan  and  Fortescue  v.  Barnett    Now, 


1  6  Yes.  656. 


s  12  Vee.  3«. 
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it  is  saflScient  to  prevent  those  cases  from  applying,  that  in  neither  of 
them  was  any  intention  expressed  by  the  learned  judge  to  depart  from 
the  established  rnle,  but  that  in  both  the  decisions  turned  upon  the 
question  of  fact,  whether  or  not  the  relation  of  trustee  and  cestui  que 
trust  was  actually  constituted.  In  neither  was  it  attempted  to  make 
perfect  an  imperfect  gift.  In  Sloane  v.  Cadogan,  the  claim  was  not 
against  the  donor  or  his  representatives,  for  the  purpose  of  making  that 
complete  which  had  been  left  imperfect,  but  against  the  persons  who 
bad  the  legal  custody  of  the  fund ;  and  the  question  was,  whether  the 
transaction  constituted  them  trustees  of  the  fund  for  the  cestui  que 
trtists.  Sir  W.  Grant  came  to  the  conclusion  that  it  did ;  and  the  con- 
sequence was  that  they  were  bound  to  account.  That  case  has  been 
considered  by  Sir  Edward  Sugden  as  going  a  great  way ;  but,  upon  the 
principle  stated  by  Sir  W.  Grant,  it  is  free  from  all  possible  question, 
for  there  was  no  attempt  in  that  case  to  call  in  aid  the  jurisdiction  of 
this  court 

Fortescue  v.  Bamett  falls  precisely  within  the  same  observation, 
although  there  are  some  expressions  in  it,  especially  whP**^  ^^'^  i^oimiwi 
judge  speaks  of  a  bond  which  has  been  voluntarily  assigned  being  con- 
siderecl  a"]5eB]r  to  the  assignee,  which  probably  were  not  intended  to 
convey  the  mes^iiing  they  .do.  The  case  itself,  and  the  judgment  "pro- 
nounced upon  the  facts,  do  not  in  any  way  touch  the  present  question. 
There,  a  party  had  insui-ed  a  life,  and  the  contract  of  the  office  was,  to 
pay  to  the  party  insuring,  his  executors,  administrators,  and  assigns ; 
but  the  practice  of  the  office  was  stated  to  be,  that  upon  an  assignment 
the  office  recognized  the  assignee,  and  the  policy  was,  therefore,  an 
assignable  instrument.  The  policy  was  not  assignable  at  law,  but  it 
was  a  title  which,  by  contract,  was  assignable  as  between  the  parties ; 
and  the  party  in  that  case  assigned,  but  the  assignee  did  not  give  no- 
tice to  the  office,  and  consequently  the  original  insurer  dealt  with  the 
office,  received  a  bonus,  and  then  surrendered  the  policy.  The  Master 
of  the  Rolls  in  that  case  considered,  as  he  naturally  would,  whether 
this  transaction  was  not  a  gift,  —  whether  it  did  not,  in  fact,  confer  a 
title  on  the  assignee ;  and  if  it  did,  then,  consistently  with  all  the 
authorities,  he  considered  that  he  was  bound  to  give  the  assignment 
its  full  effect ;  and  he  put  his  decision  expressly  upon  the  fact  that  the 
transaction  was  complete,  —  that  there  was  nothing  further  for  the 
donor  or  the  donee  to  do,  — that  the  latter  had  nothing  to  ask  further 
from  the  donor.  Whether,  upon  the  circumstances  of  that  case,  it  was 
right  or  wrong  to  come  to  that  conclusion,  is  a  question  with  which  I 
have  nothing  to  do.  The  principle  of  the  decision  is  quite  consistent 
with  the  other  cases ;  for  it  proceeds  upon  the  same  ground ;  namely, 
that,  if  the  transaction  is  complete,  the  court  will  give  it  effect.  So 
far,  therefore,  are  these  two  cases  from  being  authorities  in  favor  of 
the  gift  in  the  present  case,  the  principle  acted  upon  in  them  by  the 
learned  judges  is  quite  consistent  with  my  refusing  to  aid  the  plaintiff 
in  the  present  bilL 
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On  the  whole,  I  see  no  reasonable  ground  for  impeachiug  the  decision 
of  the  Vice  Chancellor,  and  his  decree  must,  therefore,  be  afltened.^ 

^  "  A  man  may  give  or  grant  his  deed  to  another,  and  such  grant  by  parol  is  good. 
And  it  is  also  implied,  that  if  a  man  hath  an  obUgation,  though  he  cannot  grant  the 
thing  in  action,  yet  he  may  give  or  grant  the  deed,  viz.  the  parchment  and  wax,  to 
another,  who  may^cancel  and  use  the  same  at  his  pleasure/'  Co.  Lit  232  a,  b.  See  to 
the  same  effect  Kelsack  v.  Nicholson,  Cro.  £1.  496 ;  Cfaadwick  v.  Sprite,  Cro.  £1.  826 ; 
Mallory  v.  Lane,  Cro.  Jac.  342. 

In  the  time  of  Coke,  a  purchaser  ^^  iffl*^  nf  8  fh^T  vii  iiftiiii  ill  null  ml  mi  ii 
l^gainst  the  oblij^or.    l^Jie  so  caiiea  assignee  QPOre^roperlr  thej^rantee  of 
attorney  for  his  own  use')  was  nof  permitted  to  sue,  even  in  the  assignor's  n 


^^       _.^    -   ftqq;w jyotwer  of  attotngyinibit  ftffaa^ 

(Mallory  vTXaiie^  Cro.<  Jac.  342),  the  notion  of  an  Implied  power  of  attorney  being  as 
much  beyond  the  conception  of  lawyers  three  centuries  ago  as  the  analogous  idea  of  an 
implied  promise.    2  Harv.  L.  Bev.  53, 58. 

These  difficulties  in  the  path  of  the  assignee  have,  however,  disappeared.  _  To-day 
a  transfer  to  a  pur^aser  or  donee^is  as  free  from  xoainteua&ce  as  an  assignment  to  a 
creditor ;  and  a  pow^ir  to  sue  is  as  easily  implied  as  a  promise  to  pay  from  circum- 
stantial evidence.  \  It  is,  accordingly,  everywhere  agreed  that  if  a  bond  is  assigned 
^  either  on  account  o!  a  pre-esistiog  debt,  or  by  way  of  sale^  whether  with  or  withogt  an 
express  power  of  attomey«^  the  creditor  or  the  purchaser  may  sue  the  obligor  in  the 
name  of  the  assignor  or  his  representative.  The  implicatiifilLpf  ft  power  to  sue  in 
the  assignor's  name  would  seem  equally  obvious  in  favor  of  a  dfiOgewhen  the  bond 
is  deliverecL  delivery  being  as  effectu^  as  a  consideratipn  to  vest  the  title  to  the  docn> 
ment  in  the  transferee. 

The  decisions,  however,  are  not  altogether  satisfactory. 

In  Gifts  Causa  Mobtis  the  irr^xocahlfi,  right  of  the  donee  is  admitted  both  in 

^nglftadjuid  the  United  Stot^.    Snellgrove  v.  Bailey,  3  Atk.  214 ;  Duffield  v.  Elwes, 

1  Bligh,  N.  8. 542 ;  Gardner  v,  Parker,  3  Mad.  184 ;  Staniland  v.  Willott,  3  MacN.  ft  G. 

•  676 ;  Waring  v.  Edmonds,  11  Md.  424 ;  Kiff  v.  Weaver,  94  N.  Ca.  274 ;  WeUs  v.  Tucker, 

3  Binn.  366;  Lea  v,  Boak,  11  Grat.  182. 

In  Gifts  inter  Vivos,  on  the  other  hand,  if^the  principal  case  is  still  law^  the 
donee  has  no  claim  against  the  obligor.  This  case  was  followed  in  Searle  v.  Law,  15 
Sim.  95,  and  approved  in  Re  Richardson,  30  Ch.  Div.  396,  401,  404.  'But  see,  contra, 
Roberts  v.  Lloyd,  2  Beav.  376 ;  Patterson  v.  Williams,  LL  &  G.  t.  Plunket,  95,  99 
{semble) ;  and  especially  Re  Patrick,  '\ 

This  distinction  between  a  gift  int^  vivo$  and  a  donatio  mortia  causa,  it  is  safe  to  say, 
was  not  contemplated  by  Lord  Hardwicke  in  Snellgrove  v,  Bailey,  supra.  See  also 
1  Bligh,  N.  8.  500,  per  Sugden  arguendo.  And  since  the  donor  cannot  recover  the  bond 
from  the  donee,  having  voluntarily  parted  with  it  (Barton  v.  Gainer,  3  H.  &  N.  387,  see 
also  supra,  140,  n.  1 ;  infra,  156,  n.  1 ;  162,  n.  4),  and  for  want  of  it  is  also  without  rem- 
edy against  the  obligor,  we  have  this  anomalous  condition  of  things,  namely,  two  adverse 
claimants  of  a  debt  confessedly  due,  and  the  courts  powerless  to  give  judgment  for  either. 

This  nnfortnpate  conclusion  Is.  avoidj^d*jAud  consistency  maintained^  in  this,  coaotjy*  ., 

where  the  gift  of  a  bond  inter  vivos  is  put  on  the  same  footing  with  a^t  in  view  o£^ 

death.    "Ensign  v.  Kellogg,  4  I'ick.  1;  Hunt  v.  Hunt;,  119  Mass. 474;  Cox u.  HUl, 6^^^. 

274  {semhle) ;  Ruckman  v.  Ruckman,  33  N.  J.  354  ;  Gilchrist  r.  Stevenson,  9  Barb.  9 ; 

Hunter  v.  Hunter,  19  Barb.  631 ;  Hackney  v.  Vrooman,  62  Barb.  650 ;  Johnson  v.  Spies, 

6  Hun,  468  {sembie) ;  Taber  v.  Willetts,  44  Hun,  346  ;  Re  Wirt,  5  Dem.  179 ;  Pringle  v. 

Pringle,  59  Pa.  281 ;  Zimmermann  v.  Streeper,  75  Pa.  147 :  Elam  v.  Keen,  4  Leigh,  333 ; 

Sterling  v.  Wilkinson,  83  Va.  791  {sembie) ;  Lewis  r.  Mason,  84  Va.  180  (sembie) ; 

Fleshman  v.  Hoylman,  27  W.  Va.  728;  Wilson  v.  Carpenter,  17  Wis.  512  {sembie). 

See  also  Rupert  v.  Johnston,  40  U.  C.  Q.  B.  11, 16, 17. 

A  deed  of  gift  without  delivery  is  as  effectual  as  a  parol  gift  with  delivery.     See 
—  ^ jg  - 
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DONALDSON  v.  DONALDSON. 
In  Ghangebt,  before  Sib  W.  P.  Wood,  V.  C,  August  11,  1854. 

[Reported  in  Kajf,  711.] 

Vice  Chancellor  Sib  W.  Page  Wood.^  In  this  case  a  question 
has  been  raised  how  far  a  deed  of  assignment,  executed  by  Thomas 
Hudson,  and  dated  the  29th  day  of  June,  1850,  by  which  he  volun- 
tarily assigned  a  large  amount  of  property,  consisting  of  various 
securities,  to  trustees  upon  certain  trusts  for  the  benefit  of  his  donees, 
has  been  available  to  pass  certain  portions  of  the  property  included  in 
the  deed.  The  question  has  arisen  between  some  of  the  parties  claim- 
ing under  the  deed  and  the  Crown,  because  the  property  which  did  not 
pass  by  the  deed  would  be  liable  to  probate  and  legacy  duty,  as  passing 
by  the  settlor's  will. 

With  respect  to  the  great  bulk  of  the  pi-operty  comprised  in  the 
deed,  the  counsel  for  the  Crown  has  conceded,  that,  as  it  stood  in  the 
funds  and  other  securities  in  the  name  of  the  settlor,  and  as  he  has 
executed  a  declaration  of  trust  contained  in  this  deed,  the  relation  of 
trustee  and  cestui  que  trust  has  been  created,  so  that  this  Court  will 
give  effect  to  it.    ^hfi  Tf^^  ^"'''iliion  flrinfiil  ^'**^  rrnpr^^  t^  ^jioQum^ 

fOQ^nn  ot^^i.^  ,,k;^|^  yoo  .fn»^;„p  ^^  th^  n^TT|^R  nf  thi>  trnat^A«  nf  thp. 

Lor's  marrfftgff  RPtAlftyufnt:  in  frnaf  frir  >^i»nf|^y  I  do  uot  thluk  that 
the  declaration  of  trust  annexed  to  the  description  of  this  stock  in  the 
schedule  is  material.  ^What  I  have  to  consider  is,  how  far  an  (lasign- 
ment  of  thi«  ir\n^j  nf  wf^j^.h  no  notice  was  given  to  the  trustees  in  . 

^  whose  names  this  stock  was  standing,  was  effectual,  to  pass  the  property 
Jl^TJr"^^  **ie  tir»ateea  pf  the  voIuntar~deed^  sothat  thi^  rrOf'''^  ^Ollll  j^ 

_  ^^Mi  aia  ^^*^^fifiP  ^^^  donees  under  that  deed  and  the  representatives  of 
the  assignor,  that  the  title  was  complete.  For^  the  purposes  of  this 
question,  it  was  necessary  to  consider  the  case  of  Kekewich  v.  Man- 
ning,' in  which  the  other  decisions  are  reviewed  and  commented  on  by 
Lord  Justice  Knight  Bruce,  and  which  seemed  to  me,  if  I  may  use  the 
expression,  to  stem  the  current  of  authority  which  had  begun  to  set  in 
adversely  to  these  trusts,  more  especially  since  the  decision  in  Edwards 
V.  Joneft.  Ever  since  that  case  there  has  been  considerably  more 
difficulty  as  to  how  far  a  voluntary  assignment  of  a  chose  in  action 
does  or  does  not  n^^for  a,  title  on  ^}ip.  H^npp.     Looking  through  the 

BrowDl.  40;  Drakeford  u.  Wilks,  3  Atk.  539  (semble)  ;  Patterson  v.  Williams,  LI.  &  6. 
t.  Plnnket,  95,  99  {semUe) ;  Smith  v.  Bissell,  19  N.  Y.  W.  D.  264.  The  case  of  Bizzey 
V,  Flight,  24  W.  R.  957,  contra,  seems  to  be  overruled  by  Re  Patrick  [1891],  1  Ch.  82. 

Judgments.  —  A  specialty  in  the  form  of  a  judgment  ma^be  gratuitonsly  trans- 
,f erred  as  freely  as  a  specialty  by  deed.    Be!l^*6ty  '6mie"3ud~gment  is  euough  in  this 
country.     Mack  v.  Mack,  3  Hun,  323 ,  "Brunson  v  Branson,  Meigs,  630.     Whetlier  tLe^ 
rule  is  how  the  same  in  England  must  depead  upon  whether  the  principal  case  (Ed- 
wards V.  Jones)  is  still  law.     See  Patterson  v.  Williams,  LI.  &  G.  t.  PI.  95.  —  Ed. 
1  See  tupra,  p.  70,  n  1  —  Ed.  ^  \  DeG.,  M.  &  G.  176. 
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cases,  the  principle  which  I  gather  Ax>m  them  is  the  same  as  that  on 
which  the  Lords  Justices  seem  to  have  proceeded  in  Kekewich  v.  Man- 
ning,^ and  though  that  case  does  not  go  so  far  as  the  present,  I  still 
think  that  this  is  concluded  by  it  In  all  the  cases,  except  Beatson  v, 
Beatspn  '  and  particularly  in  Mc  parte  Pye,  it  is  laid  down  that,  when 
there  is  a  complete  declaration  of  trust  by  a  party  concerning  stock 
or  choses  in  action  vested  in  himself,  this  Court  will  enforce  it.  On 
the  other  hand,  where  there  is  a  contract  only,  or  an  imperfect  gift, 
which  requii*es  some  other  act  to  complete  it  on  the  part  of  the  as- 
signor or  donor,  the  Court  will  not  interfere  to  require  anything  else  to 
be  done  by  him.  The  intermediate  cases  alone  are  difficult  of  solution. 
The  question  is,  in  every  case,  has  there  been  a  declaratij 
hAfl  fh^  assigfaftf  beriormea  ei]]yi\  ti^*''  ♦*^'*^  ^^'^  ^^^^^  ^ 
r^  nf  thpm  witl^^^t  requiring  flfiY  ^'lITt^'^''  '"'* 


yifrnijir:  ftq^^  if  the  title  ia  so  far  complete  that  this  Cour^  ia  nnf.  nail 

act  a^ainsi  the  ai^signon  it  will  assist  the  donee  in  obtaining 

the  prooertv  from  any  person  who  would  be  treated  as  a  trustee^To^ 
him.  In  Beatson  v.  i5eatson  ^  alone  there  was  an  assignment  of  an 
equitable  interest  in  stock,  which  was  vested  not  in  the  donor  but  in  a 
third  party,  and  it  was  held  that  the  Court  would  not  assist  the  volun- 
teer. In  Dillon  v.  Coppin  *  stock  standing  in  the  donor's  own  name 
was  assigned,  and  there  this  distinction  was  taken,  which  was  some- 
what nice,  but  still  consistent  with  Ellison  v,  Ellison  ^  and  the  other 
cases ;  namely,  that,  the  stock  being  in  the  name  of  the  donor  himself, 
and  there  being  no  declaration  of  trust  but  a  mere  assignment,  which 
would  not  pass  the  stock  at  all,  and  the  deed  showing  an  evident  inten- 
tion on  the  part  of  the  assignor  to  do  some  further  act,  and  containing 
a  covenant  to  perfect  the  gift,  the  Court  said,  we  cannot  call  upon  the 
donor  to  transfer  the  stock  or  complete  the  gift.  But  in  the  case  of  an 
assignment  of  the  equitable  interest  in  stock  standing  in  the  names  of 
trustees,  the  deed  of  assignment  passes  the  whole  equitable  interest  of 
the  donor,  and  the  donee  may  go  with  that  deed  to  the  trustees,  and 
say,  transfer  to  me  the  interest  in  this  sum  of  stock ;  and  I  think  that 
in  such  a  case  it  would  not  even  be  necessary  to  make  the  donor  a 
paity  to  a  suit  to  enforce  the  gift. 

Then  the  question  is,  whether,  notice  not  having  been  given  t&  the 
trustees,  the  gift  could  be  enforced.  As  to  that,  it  has  been  said  in 
some  cases,  that  the  gift  is  complete  When  no  fhrther  a,ct  is  required  to 
be  done  by  the  donor  or  the  donee ;  and  that  seems  to  impl}'  a  doubt 
whether,  if  there  were  any  act  to  be  done  by  the  donee,  the  gift  could 
be  treated  as  complete.  But  the  assignment  has  completely  passed  the 
interest  of  the  donor.  It  is  true,  that,  if  no  notice  of  it  were  given  to 
the  trustees,  they  would  be  justified  in  transferring  the  stock  to  tl}e 
original  cestui  que  trust  for  whom  they  held  it ;  and,  if  they  did  so, 
there  would  be  no  remedy  against  them ;  aild  it  is  possible  that  the 

1  1  DeG.,  M.  &  G.  176.  "    *  l^fttm.  291."" ^' 

•  4  My.  &  Cr.  647.  *  6  Ves.  656. 
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f  donee  might  not  be  able  to'  recover  the  stock j^ but  all  that  the  donee 
•  has  to  do  is,  at  any  time  he  thinks  fit,  to  give  notice  to  the  trustees 
before  the  stock  is  transferred ;  and  when  he  has  given  such  notice,  his 
title  is  complete :  and,  unless  the  donor  or  his  executors  actually  obtain 
possession  of  the  fUnd,  the  donee  does  not  require  the  aid  of  this  Court 
against  them.  The  fact  that  the  trustees  are  themselves  the  executors 
of  the  donor  in  this  case,  I  think,  does  not  make  any  difference.  As 
the  donor  has  not  obtained  possession  of  the  fund,  the  donees  have  a 
right  to  go  to  the  trustees  and  require  them  to  transfer  the  stock,  or 
come  to  the  Court  to  have  that  done.  T^o  ^ftf^ees  requj 
ance  from  the  rinnrt:  agfliingt  thn  nrifinnl  n^'iignftri  fl"^  thftrpj 

fliprnnr^^^pt.  is  such  as  the  Co"*'^  y'^^  a^ippr^rf  That  is  the  principle 
upon  which  cases  like  Sloane  v.  Cadogan  proceed,  and  which  Lord 
Cottenham  seems  to  recognize  in  Edwards  t;.  Jones,  where  he  says, 
'*  In  Sloane  v,  Cadogan  the  claim  was  not  against  the  donor  or  his  rep- 
resentatives for  the  purpose  of  making  that  complete  which  had  been 
left  imperfect,  but  against  the  persons  who  had  the  legal  Qustody  of  the 
fund ;  and  the  question  was,  whether  the  transaction  constituted  them 
trustees  for  the  Aind  for  the  cestui  que  trusts,**  Sir  W.  Grant  came  to 
the  conclusion  that  it  did ;  and  the  consequence  was,  that  they  were 
bound  to  account  That  case  has  been  considered  by  Sir  Edward  Sug- 
den  as  going  a  great  way ;  but,  upon  the  principle  stated  by  Sir  W.  Grant, 
it  is  free  from  all  possible  quesrtion,  for  there  was  no  attempt  in  that  case 
to  call  in  aid  the  Jurisdiction  of  the  Court."  In  this  case,  there  is  no 
need  whatever  for  the  donees  to  call  in  aid  the  jurisdiction  of  this  Court 
against  the  original  assignor  or  his  representatives.  All  that  they  have 
to  do  is,  to  require  the  trustees  who  hold  the  fund  to  transfer  it  to  them. 

This  decision  goes  somewhat  beyond  all  the  authorities  except  Cado- 
gan V,  Sloane ;  but  I  cannot  hold  that  the  owner  of  an  equitable  inter- 
est in  a  chose  in  action  is  not  entitled  to  assign  it ;  and  I  think  that, 
upon  the  principle  recognized  in  Ellison  t;.  Ellison,^  and  like  cases,  I 
must  decide  that  the  equitable  interest  in  this  stock  was  effectually 
assigned  by  this  deed.' 

1  6  Ves.  656. 

>  Villers  v.  Beaumont,  1  Vem.  100;  EIUbod  v.  EUiflon,  6  Ves.  656;  Bentley  v. 
Mackay,  15  Bear.  12 ;  Voyle  v.  Haghea,  2  Sm.  &  6.  18 ;  Lambe  v.  OrtoD,  1  Dr.  & 
8m.  125 ;  GUbert  v.  Overton,  2  Hem.  &  M.  110;  /2e  Wa/s  Troats,  2  D.  J.  &  S.  S65 ; 
Nanney  v.  Morgan,  87  Ch.  Div.  S46 ;  Re  Lacan,  45  Ch.  D.  470  (BtmUt) ;  Gannon  v. 
White,  2  Jr.  £q.  207;  Ensign  t;.  KeUogg,  4  Pick.  1 ;  Stone  v.  Hackett,  12  Graj,  227; 
Henderson  v,  Sherman,  47  Mich.  267 ;  Johnson  v,  Williams,  63  How.  Pr.  233 ;  Ham 
t7.  Van  Orden,  84  N.  Y.  257  ;  Patton  v.  Clendennin,  3  Murph.  (N.  Ca.)  68  (semble); 
Chasteen  t;.  Martin,  S4  N.  Ca.  391  Accord. 

Bridge  v.  Bridge,  16  Beav.  315  (said  in  Re  King,  14  Ch.  D.  184,  to  have  been  de- 
cided on  a  wrong  ground) ;  Meek  v.  KettleweU,  1  Hare,  464  (said  in  Penfold  v.  Mould, 
4  Eq.  562,  and  Sullivan  v.  Sullivan,  Bmnner,  645,  to  be  in  effect  overruled)  Contra. 

Although,  as  the  principal  case  shows,  a  cestui  que  trust  may  make  a  valid  gra- 
tuitous assignment  of  his  trust,  he  cannot  without  consideration  create  a  valid 
equitable  charge  upon  his  interest.  Re  Lucan,  45  Ch.  D.  470.  On  the  same  principle, 
a  so  called  partial  assignment  of  a  chose  in  action,  being  in  effect  an  equitable  charge, 
is  inoperative,  if  not  supported  by  a  consideration.    Alger  v.  Scott,  54  N.  Y.  14.  —  £ix 
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MILROy  V.   LORD. 

In  Chancebt,  bkfore  Sib  J.  L.  Knight  Bruce  and  Sib  G.  J. 
TuBNEB,  L.  JJ.,  June  2,  3,  4,  July  26,  1862. 

[Rspcrted  in  4  De  Gex,  Fisher,  ^  Joms^  264.] 

This  was  an  appeal  by  the  defendant  Otto,  the  personal  representa- 
tive of  Medley,  from  a  decree  of  Vice  Chancellor  Stuart. 

The  bill  was  filed  by  Andrew  Row  M'Taggart  Milroy  and  Eleanor 
Rainey,  his  wife,  formerly  £.  R.  Dudgeon,  for  the  purpose  of  haying 
nifTr  *^^rHftt[fn^  nff  niitnfl  nf  ft  T^'inf*"T  ''^^♦^^"'^"♦^^  "^"^f  ^T  ^^^  ^^^ 

lomas  Medley,  <^nrl   f/^r   ron/^yftr^p:   fifty  sh!°*''>^  of   *^?   Fiinir  "rf 


J^ni^pa^  which  formed  th^  pnhj^nf  nf  \^^  n^ttlement.  and  thirteen 
jean  fire  msurance  shares,  which  were  purchased  with  the 
mm^ft  or  the  bank  shares^  together  with  the  dividends  upon  allJEgg 
wabove  mentioned  snares,  a^  f^r  ««  ^^t^^  ha^  p^<^  been  "paid  over  to 
thfi  niaintiffs  or  one  of  them ;  and  the  bill  also  prayed  That  the  defend- 
ant Samuel  Lord,  the  trustee  named  in  the  settlement,  might  be  de- 
creed to  make  compensation  to  the  plaintiffs  and  other  the  parties 
entitled  under  the  settlement  in  respect  of  his  having  given  up  the 
certificates. for  the  shares  to  the  defendant  Otto,  the  executor  of 
Thomas  Medley. 

The  settlement  in  question  was  made  by  a  deed  poll,  dated  the  2d 
April,  1852,  which  was  as  follows:  — 

"Know  all  men  by  these  presents,  that  I,  ThnT^fiH  Medley,  yf  th^ 
city  of  New  Orleans^  on  account  of  the  love  ^nd  aff^^tion  T  >mvp  i^^ 
ipy  r\\9fi9^  TTioonQf  poinoy  Dudgeon.  daugbtcr  of  Daniel  Dudgeon,  of 
England,  and  in  consideration  of  one  dollar  to  me  m  nana  paid,  have 
conveyed,  transferred,  set  over,  and  delivered,  and  b^  thes^  Pff^fttt^j^ 
do  convey,  transfer,  set  over;  and  ^eliver^jinto^Samuel  Lord,  of  the 

/.try  fl»^   ^r.nn^y  ^¥     Mo^    V'/>y|^^  ^|^^|,y   QhQ,.^a  /^f  fho   ^i^pifol     Qfr^/^XF*  "'" 

^WV  ^^  ^^"^'f^ffii  10^  ^'tifln^^^g  '1  my  nnmti  in  thn  hnnlfs  nf  tlirjliirl 
bank,  together  with  the  certificate  or  scrip  thereof,  ^nmbei^^d  3^4.57. 
and  dated  the  bth  March,  lbo2,  under  the  corporate  seal  of  the  said 
bank,  signed  by  W.  W.  Montgomery,  president,  and  attested  by  R. 
M.  Davis,  cashier,  and  the  dividends  and  profits  thereof^  to  have  and 
to  hold  to  the  said  Samuel  Lord  and  his  legal  representatives  upon  the 
trusts  and  conditions  following,  to  wit,  in  trust  to  collect  and  receive 
the  dividends  and  profits  of  the  said  stock,  and  apply  them  to  the  use 
and  benefit  of  the  said  Eleanor  Rainey  Dudgeon,  if  I  be  living  until 
the  time  of  the  maiTiage  of  the  said  Eleanor,  and  upon  the  further 
trust,  in  case  I  die  before  the  marrit^e  of  the  said  Eleanor,  leaving  her 
surviving  me,  then  to  transfer  the  said  shares  of  stock,  or  the  pro- 
ceeds thereof,  to  the  said  Eleanor,  for  her  own  use  and  benefit ;  and 
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upon  the  further  trust,  in  case  the  said  Eleanor  should  during  my  life- 
tune  marry,  with  my  previous  consent  and  approbation,  then  to  apply 
the  said  dividends  and  profits  to  the  use  of  the  said  Eleanor  for  life, 
and  after  her  death  to  convey  and  transfer  the  said  stocks  or  the 
proceeds  thereof  to  her  issue,  if  she  leave  any  her  surviving,  and  in 
default  of  such  issue  to  convey  and  transfer  the  said  stock  or  its 
proceeds  to  my  next  of  kin ;  and  upon  the  further  trust,  if  the  said 
Eleanor  shall  have  died  before  me  without  having  married,  or  shall 
during  my  lifetime  marry  without  my  consent,  then  to  reconvey  and 
retransfer  the  said  stock  or  its  proceeds  to  me  ;  and  upon  the  further 
trust,  on  my  direction  at  any  time  during  my  lifetime,  or  in  his  dis- 
cretion  aft^r  my  death,  to  convert  the  said  stock  into  money  by  sale 
thereof,  and  after  such  conversion  to  invest  the  proceeds  thereof  in 
his  discretion  in  other  stocks  or  upon  a  bond  or  mortgage  at  interest, 
to  be  held  on  the  like  trusts  and  subject  to  the  like  powers  of  con- 
version as  the  stock  hereby  transferred,  and  the  dividends  and  profits 
thereof ;  reserving  to  myself  the  power  at  any  time  in  writing,  by  will 
or  otherwise,  to  direct  and  compel  the  said  Samuel  Lord  to  transfer 
the  said  stock  or  the  proceeds  thereof  to  the  said  Eleanor,  for  her  own 
use  and  benefit  absolutely,  and  also  reserving  to  myself  the  power,  in 
case  of  the  death  of  the  said  Samuel  Lord  before  me,  of  appointing 
another  or  other  trustee  or  trustees  in  his  place  and  stead.  And  I,  the 
said  Samuel  Lord,  do  consent  and  i^ee  to  accept  this  transfer ;  and 
I  hereby  covenant  and  agree  to  and  with  the  said  Thomas  Medley  and 
the  said  Eleanor  Rainey  Dudgeon,  severally  and  respectively,  and  their 
several  and  respective  legal  representatives,  that  I  will  observe,  per- 
j^.  form,  fulfil,  and  keep  the  trusts  and  conditions  hereinbefore  declared.'* 
\  j^  This  deed  poll  was  under  the  hand  and  seal  both  of  Thomas  Med- 

'^  ley  and  of  the  defendant  Samuel  Lord.     At  the  time  of  the  execu- 

^^      ^tion  of  the  deed  poll,  Samuel  Lord  held  a  power  of  attorney,  from 

^^  Thorn*'*'  ^fifli^Yi  ^Q^f^f^y  M<^Hiey  emjaogfired  bim  .'i io  tal^ e  possessioD,]^ 

<        ."      .    charge^  afid t;9?2.^''?l .2^.*^H  ^'"  (rooda^.rhntfrlni  books  of.  accounts  evi- 
dences of  debt,  choses  ituafitioOfUUid  claimaTof  «very  kind»  .to  buy  and 
\       to  g<>ii  nnrt  tn  frQnqff^i'  |,|^p  fif|\/*ir  />f  AB^  incoxpofated  compauy  now 
^  ^  *^     beloriglng'to'Lim,  or  which  might  thereafter  belong  to  him^  and  to 
,   '  ^       collect  and  receive  the  dividends,"  and  gave  him  general  authority  to 
^      act  on  his  behalf.    Soon  after  the  execution  of  the  deed  poll,  Thomas 
\^    Medley  delivered  to  the  defendant  Lord  the  scrip  for  one  hundred  and 
"T;   C  ^  sixty-two  shares  which  he  then  held  in  the  Bank  of  Louisiana,  in- 
\        eluding  the  scrip  for  the  fifty  shares  compnsed  in  the  deed  of  settle- 
^;i^  ment.  ^bout  the  same  time,  Medley  gave  to  the  defendant  Ix)rd  a 

- furthfir,^wer  of  attorney,  ji^thon^'^g  ^'"^  f^  ronoivo  the  dividends 

\tben  dueand  jiflyflTiWj  wnd  w^'.^^,riif][^t  thereafter  T)ec6rtC  due  and  " 
payaBreTon  all  or  any  shares  of  the  capital  stock  of  the  Bank  of  Louis-" 
iana  then  standing,  or  which  might  thereafter  be  placed  in  his  name 
in  the  books  of  the  said  Bank  of  Louisiana,  and  to  give  receipts,  dis- 
charges, and  acquittances  for  the  same,  with  power  to  the  said  attor- 
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ney  to  sabstitute  an  attoniey  or  attorneys  under  him  for  all  or  any  of 
the  purposes  aforesaid,  and  to  do  all  lawful  acts  requisite  for  affecting 
the  premises. 

According  to  the  constitution  of  the  Bank  of  Louisiana,  the  shares 
in  the  bank  were  transferable  in  the  books  of  the  company,  and  all 
transfera  were  to  be  made  by  the  proprietor  or  his  lawful  attorney, 
the  certificates  of  stock  being  surrendered  at  the  time  the  transfer 
was  made ;  but  it  was  to  be  collected  from  the  evidence  in  the  cause, 
that,  where  a  transfer  was  made  by  power  of  attorney,  the  power  of 
attorney  had  to  be  left  with  the  bank.    Nn  franafpr  wag  avixr  tnadft 

jnt^  *Ko  y^ftiy*^  ^f  the  defep<^a-nt  T^ord  of  the  fifty  ^Ij^efl-cnropriaA^   jn 

been  received  by  Lord,  and  remitted  by  him  to  the  plaintiff  Mrs.  Mil- 
roy,  then  Eleanor  Rainey  Dudgeon,  sometimes  directly  and  some- 
times through  the  medium  of  the  settlor,  by  whom  they  were  paid 
over  to  her,  except  as  to  one  dividend,  which  appeared  not  to  have 
been  so  paid  over,    t'}^^  »Kiw^^i>^r»  -W/m^k  Air^pi^p^yi  jj^^  jj^j^^ironno  aharofi 

^were  pp''^hafl^^i  *'°  '*"  ipp****'*'*^,  p<^»^  tft  A^^'S-  Milroy,  then  Eleanor 


Rainey  Dudgeon,  along  with  the  dividends  upon  the  bank  shares ;  tmi^ 
these  insurance  shares  were  purchased  in  the  name  of  Thomas  Medley. 
In  the  year  1855,  the  plaintiffs  intermarned,  with  the  consent  and 
approbation  of  Thomas  Medley.  In  the  month  of  November  in  that 
year  Thomas  Medley  died,  having  by  his  will  bequeathed  to  the 
plaintiff  E.  R.  Milroy  a  legacy  of  £4,000,  and  appointed  the  defend* 
ant  J.  A.  Otto  to  be  his  executor,  who  duly  proved  his  will, 
his  death, J^ejl^taifRBnscyNkadfiUxered^ 

hftrftR  ftn<1  fnr  thft  thirteen  Nnrfli  A  mpn^ 


^fter 
lates  both 


for 

pan  firft  inonrann^  ftharpft-  The  plaintiff  E.  R.  Milroy  was  the  niece 
of  Thomas  Medley.  She  was  educated  at  his  expense,  and  lived 
with  him  after  she  was  grown  up  until  the  summer  of  the  year  1852, 
in  the  spring  of  which  year  he  married  the  daughter  of  the  defendant 
Samuel  Lord.  The  settlement  which  the  bill  sought  to  enforce  was 
made  in  consequence  of  that  marriage,  and  of  the  plaintiff  E.  R.  Milroy 
then  ceasing  to  live  with  the  settlor,  and  as  a  provision  for  her ;  and 
she  was  told  by  Thomas  Medley  that  he  had  made  the  settlement  on 
that  account  and  for  that  purpose. 

The  Vice  Chancellor  Stuart,  at  the  hearing  of  the  cause,  and  of  a 
petition  presented  in  it  and  under  the  trustee  act,  made  a  decree 
declaring  that  the  fifty  shares  in  the  Bank  of  Louisiana  were  bound 
by  the  trusts  declared  by  the  deed  poll  of  the  2d  April,  1852,  and 
that  the  thirteen  shares  in  the  North  American  Fire  Insurance  Com- 
pany, in  the  bill  mentioned,  belonged  to  the  plaintiffs  in  right  of  the 
plamtiff  Eleanor  Rainey  Milroy,  the  same  having  been  purchased 
before  her  marriage  with  nfoneys  belonging  to  her.  The  decree  pro- 
ceeded to  appoint  a  new  trustee,  and  to  order  the  defendant  Otto,  an 
executor  of  the  will  of  the  settlor,  to  transfer  the  fifty  shares  in  the 
Bank  of  Louisiana  into  the  joint  names  of  Lord  and  the  new  trusteCj 
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to  be  held  by  them  upon  the  trusts  of  the  said  deed  poll,  and  also  to 
transfer  the  thirteen  shares  in  the  North  American  Fire  Insurance 
Company  into  the  name  of  the  plaintiff  Andrew  Row  M'Taggart  Mil- 
roy,  for  his  own  use.  It  was  further  ordered  that  the  amount  of  the 
dividends  accrued  since  the  decease  of  Medley  upon  the  fifty  shares 
in  the  Bank  of  Louisiana,  up  to  the  time  of  the  transfer,  should  be 
paid  by  Otto  to  Lord  and  the  new  trustee,  to  be  also  held  by  them 
upon  the  trusts  of  the  deed  poll ;  and  that  the  amount  of  the  dividends 
accrued  since  the  decease  of  Medley  upon  the  thirteen  shares  should 
be  paid  to  the  plaintiff  Andrew  Bow  M'Taggart  Milroy,  for  his  own 
use.    The  costs  of  the  suit  were  ordered  out  of  Medley's  estate. 

The  defendant  Otto  appealed  from  this  decree. 

Mr.  Craig  and  Mr,  Charles  Holly  for  the  plaintiffs,  in  support  of 
this  decree. 

Mr,  CoUouj  (Mr.  Ba/son  with  him,)  for  the  appellant. 

Mr.  MoUins  and  Mr.  Kdeewichy  for  Lord.  Judgment  reserved^ 

July  26.  The  Lord  Justice  Tubhbb,^  after  stating  the  facts  of  the 
case  nearly  in  the  same  terms  as  above,  proceeded  as  follows :  — 

Under  the  circumstances  of  this  case,  it  would  be  difficult  not  to  feel 
a  strong  disposition  to  give  effect  to  this  settlement  to  the  fullest  ex- 
tent, and  certainly  I  have  spared  no  pains  to  find  the  means  of  doing 
so,  consistently  with  what  I  apprehend  to  be  the  law  of  the  court ;  but, 
after  full  and  anxious  consideration,  I  find  myself  unable  to  do  so.  I 
take  the  law  of  this  court  to  be  well  settled,  that  in  order  to  reader  a 
^luntary  settlement  valid  and  eflectnal.  the  settroTmust  have  done  ev- 
^rtnmg  which,  acoorainy  to  the  nature  oT"tIie  property  compnsed  in 

necessary  to  be  done  in  order  to  transfer  the  prop* 


prtjj  nnirl  ''fin^'**'  ^^e  settlement  binding  upon  him.     He  may,  of  courae, 

dn  thia  fry  ju^faiftlly  trftnafArrinff  ^Iia  prAppi^jIrk   thc  persons   fo]^  whom 


I  - 


he  intends  toprb  viae,  and  Ihe  provision  will  then  be  effectual;  and  it 
will  be  equally  effectual  if  he  transfers  the  property  to  a  trustee  for  the 
pfirposes  of  the  settlement,  or  declares  that  he  himself  holds  in  trust 
for  those  purposes ;  and,  if  the  property  be  personal,  the  trust  may, 
as  I  apprehend,  be  declared  either  in  writing  or  by  parol ;  but,  in  order 
to  render  the  settlement  binding,  one  or  other  of  these  modes  must,  as 
I  understand  the  law  of  this  court,  be  resorted  to,  for  there  is  no  equity 
in  this  court  to  perfect  an  imperfect  gift.  ^  The  caseSi  I  think^  gA  f»rt.hf>f 
iisextent,  that,  if  the  settlement  is  intended  to  be  ftffAPtji^^;^  hy 
nffl^  iiwIm  iii  ufwi/>^   I  \^^Y^  T-fifprrftH/tiig^  court  will  not  give 


one 


give 
effect  to  it  by  applying  another ^of^thofle  modes.  If  it  is  intern 
take  effect  by  transfer,  the  court  will  not  hold  the  intended  transfer  to 
operate  as  a  declaration  of  trust ;  for  then  every  imperfect  instrument 
would  be  made  effectual  by  being  converted  into  a  perfect  trust  These 
are  the  principles  by  which,  as  I  conceive,  this  case  must  be  tried. 

^  The  concurring  opinion  of  Lord  Justice  Knight  Brace  is  omitted,  aa  well  as  the 
Wgiuients  of  cooniieL  —Ed. 
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Applying,  then,  these,  principles  to  the  case,  there  is  not  here  any 
transfer  either  of  the  one  class  of  shares  or  of  the  other  to  the  objects 
of  the  settlement ;  and  the  qaestion,  therefore,  must  be,  whether  a  valid 
and  effectual  trust  in  favor  of  those  objects  was  created  in  the  defend- 
ant Samuel  Lord,  or  the  settlor  himself,  as  to  all  or  any  of  these  shares. 
Now,  it  is  plain  that  it  was  g^t  the  purpose  nf  thia  RPttlpm 
intention  ^f  tt?^  °^f»i^^  fp  />^.^ofrif»f^  ^Hy^^^  ft  ^^i»<^<^  ^f  ^h 
riiares.  The  mte^^^n  """■  *^''*^  thr  ^M°*"-  ^^ould  be  vested  in  the  de* 
^nclanTlSamuerT^ord;  and  I  think,  therefore,  that  we  should  not  be 
justified  in  holding  that,  by  the  settlement  or  by  any  parol  declaration 
made  by  the  settlor,  he  himself  became  a  trustee  of  these  shares  foi: 
tha  purposes  of  the  settlement.  By  doing  so,  we  should  be  converting 
the  settiement  or  the  parol  declaration  to  a  purpose  wholly  different 
from  that  which  was  intended  to  be  effected  by  it,  and,  as  I  have  said, 
creating  a  perfect  trust  out  of  an  imperfect  transaction. 

His  Honor  the  Vice  Chancellor  seems  to  have  considered  that  the 
case  Mr  parte  Fye  warranted  the  conclusion  that  the  settlor  himself 
became  a  trustee  by  virtue  of  the  power  of  attorney  which  he  had  given 
to  the  defendant  Samuel  Lord ;  but  in  JSe  parte  Pye  the  power  of  at- 
torney was  given  by  the  settlor  for  the  express  purpose  of  enabling  the 
annuity  to  be  transferred  to  the  object  of  the  settlor's  bounty.  The 
settlor  had,  it  appears,  already  directed  the  annuity  to  be  purchased  for 
the  benefit  of  that  object,  and  had  even  paid  over  the  money  for  the 
purpose  of  its  being  applied  to  the  purchase  of  the  annuity ;  and  then, 
when  the  annuity  was,  from  the  necessity  of  the  case,  purchased  in  the 
settlor's  name,  all  that  possibly  could  be  wanted  was  to  show  that  the 
original  purpose  was  not  changed,  and  that  the  annuity,  though  pur- 
chased in  the  settlor's  name,  was  still  intended  for  the  benefit  of  the 
same  object  of  the  settlor's  bounty ;  and  the  power  of  attorney  proved, 
beyond  all  doubt,  that  this  was  the  case.  These  facts  appear  to  me 
wholly  to  distinguish  this  case  from  the  case  of  Mc  parte  Pye.  In  my 
opinion,  therefore,  this  decree  cannot  be  supported  upon  the  authority 
of  Mc  parte  Pye ;  and  there  does  not  appeig:  to  me  to  be  any  suflQcient 
ground  to  warrant  us  in  holding  that  the  settlor  himself  became  a 
trustee  of  these  bank  shares  for  the  purposes  of  this  settlement. 

The  more  diflScult  question  is,  whether  the  defendant  Samuel  Lord 
did  not  become  a  trustee  of  these  shares.    Upon  this  question  I  have 
felt  considerable  doubt ;  but,  in  the  result,  I  have  come  to  the  conclu 
sion  that  no  perfect  trust  was  ever  created  in  liim.    The^  shares 
clear,  were  never  legalh'  vested  in  him ;  and  the  only  ground  oh 
"he  can  be  held  to  have  becbiri^erST f irustee  or  them  is,  that  UQ  ield  a.  * 
''power  of  attorney  under  which  he  might  havj^  tcajaafejjred  tlieminto 
own  name;  but  he  held  that  power  of  attorney. .as  thfi^ 
and  if  he  had  been  sued  by  the  plaintiffs  as  trus 
for  an  account  under  the  trust,  and  to  compel  him  to  transfer 
the  shares  into  his  own  name  as  trustee,  I  think  he  might  well  have 
aaid :  These  shares  are  not  vested  in  2ne ;  I  liave  no  power  over  them^  ^ 


have  " 


of.thfi 


ie  oi 
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except  as  the  agent  of  the  settlor ;  and  without  his  express  directioDS,  I 
cannot  be  justified  in  making  the  proposed  transfer,  in  converting  an 
intended  into  an  actual  settlement.  A  court  of  equity  could  not,  I 
think,  decree  the  agent  of  the  settlor  to  make  the  transfer,  unless  it 
could  decree  the  settlor  himself  to  do  so ;  and  it  is  plain  that  no  such 
decree  could  have  been  made  against  the  settlor.  In  my  opinion, 
therefore,  this  decree  cannot  be  maintained  as  to  the  fifty  Louisiana 
Bank  shares. 

As  to  the  thirteen  North  American  fire  insurance  shares,  the  case 
seems  to  me  to  stand  upon  a  difierent  footing.  Although  the  plaintifis' 
case  fails  as  to  the  capital  of  the  bank  shares,  there  can,  I  think,  be  no 
doubt  that  the  settlor  made  a  perfect  gift  to  Mrs.  Milroy,  then  Miss 
Dudgeon,  of  the  dividends  upon  these  shares,  so  far  as  they  were 
handed  over  or  treated  by  him  as  belonging  to  her ;  and  these  insur- 
ance shares  were  purchased  with  dividends  which  were  so  handed  over 
or  treated.  It  seems  to  me,  upon  the  evidence,  that  these  shares  were 
purchased  with  the  money  of  Mrs.  Milroy,  then  Miss  Dudgeon,  and 
that  the  purchase  having  been  made  in  Thomas  Medley's  name,  there 
would  be  a  resulting  trust  for  Miss  Dudgeon.  I  think,  therefore,  that 
as  to  these  shares  the  decree  is  right,  —  the  value  of  the  shares  being, 
as  I  presume,  under  £200,  so  that  the  case  does  not  faU  within  the 
ordinary  rule  of  the  court  as  to  the  wife's  equity  for  a  settlement 

The  case  being  thus  disposed  of  as  to  the  title  to  the  shares,  I  see  no 
ground  for  the  claim  to  compensation  raised  by  this  bill.  The  certifi- 
cates for  the  shares  would  follow  the  legal  title,  and  as  to  the  fifty  bank 
shares  would  therefore  belong  to  the  defendant  J.  A.  Otto,  and  as  to 
the  thirteen  insurance  shares  the  plaintiff's  recovering  those  shares  must 
recover  the  certificates  also ;  but  this  not  being  provided  for  by  the  de- 
cree, a  direction  for  the  delivery  of  these  certificates  should,  I  think, 
be  added. 

Upon  the  hearing  of  this  appeal,  it  was  contended  for  the  plaintiflTs 
that,  so  far  as  they  might  fail  in  recovering  any  of  the  shares  in  ques- 
tion, they  were  entitled  to  recover  the  value  of  them  against  the  estate 
of  Thomas  Medley.  I  am  not  sure  that  this  point  can  properly  be  con- 
sidered to  be  open  upon  these  pleadings ;  but,  whether  it  be  so  or  not,  I 
agree  with  my  learned  brother  that  the  plaintiffs*  claim  in  this  respect 
cannot  be  maintained.  There  is  no  express  covenant  in  the  settlement ; 
and  whatever  might  be  done  as  to  implying  a  covenant  to  do  no  act  in 
derogation  of  the  settlement,  it  would,  I  think,  be  going  too  far  to  im- 
ply a  covenant  to  perfect  it  If  there  be  a  breach  of  any  implied  cove- 
nant by  the  delivery  of  the  certificates  to  the  defendant  J.  A.  Otto,  the 
plaintiff's'  remedj'  sounds  in  damages,  and  they  may  pursue  that  remedy 
at  law ;  for  which  purpose,  if  the  plaintiff's  desire  it,  there  may  be  in- 
serted in  the  decree  a  direction  that  they  be  at  liberty  to  use  the  name 
of  the  defendant  Lord,  — of  course  upon  the  usual  terms  of  indemnify- 
ing him.  I  have  not  adverted  to  the  point  which  was  raised  as  to  this 
case  being  governed  by  the  Spanish  law ;  for  I  think  that,  if  that  law 
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was  more  favorable  to  the  plaintiffs,  the  onus  was  upon  them  t>  allege 
and  prove  it  As  to  the  costs  of  the  suit,  my  learned  brother  being  of 
opinion  that  they  ought  to  be  paid  ont  of  the  settlor's  estate,  I  do  not 
dissent  The  decree  must  be  altered  accordingly,  as  to  the  several 
points  to  which  I  have  referred.^ 

1  The  doctrine  of  the  principal  case,  that  an  intended  gift  of  shares  cannot  be  con- 
Terted  into  an  unintended  tmst,  has  been  repeatedly  affirmed.  Antrobns  v.  Smith,  12 
Yes.  39;  Searle  v.  Law,  15  Sim.  95;  Dillon  r.  Coppin,  4  Mj.  &  Cr.  647;  Weale  r. 
Ollive,  17  Beav.  252 ;  Beech  v.  Keep,  18  Beav.  285 ;  Lambert  v,  Overton,  11  L.  T.  Rep. 
503 ;  11  W.  R.  217  s.  c. ;  Moore  v.  Moore,  18  £q.  474 ;  Heartlej  v,  Nicholson,  19  £q. 
233 ;  Ex  parte  Todd,  19  Q.  B.  Div.  186 ;  West  v.  West,  L.  R.  9  Ir.  121 ;  Pennington  v. 
Gitting,  2  Gill  &  J.  208 ;  Baltimore  Co.  v.  Mali,  65  Md.  93. 

Bat,  on  the  other  hand,  a  registration  of  the  transfer  on  the  books  of  the  comi 
is  ^noT  essential  to  the  Vftlldliy  uf  a  gift  Of  BBftl-^fl.  A  dflllyery  of  ttie  cerdflcatesT 
coupled  Willi  ItlU  UJlWUlIOb  oi  an  express  power^STltttomej  to  the  donee  to  transfer 
the  shares  on  the  company's  book8,_makes  him  gnbstantiallj  dominus  of  the  shares, 
since  he  needs  no  further  a88istance^rom  the  3oDor7  and  carTgOillpm  fg^mtBllftitl  tJy 
the' company.  MirrQy1;'^Lo^d.  suprd. "t 5g."T5?  (sejnhle)';  TRdditi'v.  Fa'rreu;  3  Sm.Tl!^ 
428";  West  u.  West,  L,  R.*9  Ir.''i21,  126 ;'  Stone  i;.  "Hactett,  12  Gray,  227 ;  Walker  v. 
Dixon  Co.,  47  N.  J.  £q.  342 ;  Matthews  v,  Hoagland  (N.  J.  £q.  1891),  21  Atl.  R.  1054 ; 
Coshman  v.  Thayer  Co.,  76  N.  T.  365.  The  case  of  Weale  t;.  Ollive,  17  Beav.  252,  is 
contra,  bnt  the  authority  of  Lord  Romilly's  decision  in  this  case  seems  to  have  been 
unconsciously  discarded  by  himself  in  Pearson  v.  Amicable  Co.,  27  Beav.  229,  supra, 
p.  139,  n.  I.  See  also  Woodford  v.  Chamley,  28  Beav.  96, 101.  In  Pennington  i;.  Git- 
tings,  2  Gill  &  J.  208,  a  bill  by  the  donee  against  the  executor  of  the  donor  to  compel  a 
transfer  on  the  books  of  the  company  was  rightly  dismissed.  But  the  case  has  been 
treated,  in  Maryland,  as  deciding  that  there  cannot  be  a  valid  gift  of  shares  unless  the 
transfer  is  made  on  the  books  of  the  company,  and  that  the  donee  cannot  compel  regis- 
tration by  a  proceeding  against  the  company.    Baltimore  Co.  v.  Mali,  65  Md.  93. 

^  ^AaH  nf  tTftpjiiiyi'^  with  an  express  power  of  attorney,  shonld  be  as  effectnal  as  a 

A^M^^yj  f^f  ^^^ ^Arfji^yg^,  7»  "*"  q^  ^^ifif^fj  In  firyii^fL!^-  ifQDe7"4y  JN.  1 .  n  (fl  jawafM 

mortis  causa).  Bizzey  r.  Plight  (a gift  inter  vivos)  is  conira)  but  this  case  can  hardly 
stand  with  Re  Patrick,  '91, 1  Ch.  82. 

JSO£ia.ftP  express  power  oi  attorney  i^odispensable.  A  deliverj  QfJ;]2fi.i£Etifi£ate8 
jw  a  gift  carries  by  necessary  implication  a  power  to  transfer  the  shares  on,th§,_;fom-'' 
.j»ny*sl>oo'k8,  and  Ihisf  lYnplTed' power  is  as  effectual" 'a^"*an  expr<j^  jjjunej:  .tftj^ve.the  ^ 
donee  dominion  over  the  shares,  whether  the  transaetiOQ  be  a  gift  Inter  vivos :  AUerton 
r.  Lang,  10  Boew.  362;  Ridden  n.  Thrall,  125  N.  Y.  572,  577  (sembie) ;  Commonwealth 
V.  Crompton,  137  Pa.  138  (but  see,  contra,  Matthews  v.  Hoagland  [N.  J.  £q.,  1891],  21 
Atl.  R.  1054) ;  or  a  donatio  mortis  causa :  Walsh  v.  Sexton,  55  Barb.  251. 

A  deed  of  transfer  shonld  have  the  same  effect  as  a  delivery.  But  no  anthoritiea 
have  been  fonnd  on  this  point.    See  supra,  p.  139,  n.  1 ;  p.  145,  n.  1 ;  infra,  p.  163,  n.  4.  y\  \ 

An  attempted  gift  of  certificates  of  stock  by  a  hu^and  to  his  wife,  whether  T  ^^ 

deed  or  delivery,  is  of  coarse  inoperative  at  common  law,  and  should  be  equally  so 
equity.    Such  is  the  law  in  England.    Moore  v.*  Moore,  18  £q'.  474.     But  in  this  1  I       |/^ 
country,  such  a  transaction  not  being  regarded  as  a  gift,  but  as  a  contract  founded  J  I 
upon  a  meritorious  consideration,  the  wife  wonld  probably  be  treated  as  having  the  /  / 
eqnitable  interest  in  the  shares.    See  supra,  p.  140,  n.  1 ;  infra,  p.  175,  n.  1.  *  / 

Savings  Bank  Books.  — There  seems  to  be  a  strong  analogy  between  a  depositor's 
'  savings  bank  book  and  a  stock  certificate,  and,  as  might  be  expected,  the  requisites 
of  a  gratnitons  transfer  are  the  same  for  each.  Thus,  a  delivery  of  the  book  with  an 
express  power  of  attorney  to  collect  the  money  gives  the  donee  an  irrevocable  right  to 
,.  the  fand.  Gifts  inter  vivos :  Savings  Bank  v.  Fogg,  82  Me.  538,  541  (sembie) ;  Kim- 
ball 17.  Iceland,  110  Mass.  325 ;  Foss  v.  Lowell  Bank,  111  Mass.  285;  Davis  i;  Key,  125 
Mass.  390 ;  Penfield  v.  Thayer,  2  E.  D.  Sm.  305  (see  Curry  v.  Poy^en,  70  N.  T.  212); 
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RICHARDSON  v.  RICHARDSON. 
In  Chancery,  before  Sir  W.  Page  Wood,  Y.C,  Febrttart  15, 1867. 

[Reported  in  Laao  Reporte,  3  Equity,  686.] 

Feb.  26.  Sir  W.  Paqe  Wood,  V .  C.^  The  sole  question  in  this  case 
is,  whether  a  legatee,  under  the  will  of  the  testator,  Richard  Richard- 
son, of  a  sum  of  £1,250,  ought  or  ought  not  to  submit  to  a  deduction 
of  £450,  in  respect  of  two  promissory  notes  given  by  him  to  his  sister, 
which  involves  the  further  question  whether  the  testator  was  or  was 
not  the  absolute  owner  of  the  notes.  If  he  was  the  owner,  though  he 
demanded  no  interest  upon  the  notes,  and  made  no  application  for  pay- 
Providence  Tnst.  V.  Taft,  14  R.  I.  502.  DoncUionee  cau9a  mortis :  Sheedy  v.  Roaeh, 
124  Masfi.  472 ;  Ridden  v.  Thrall,  125  N.  Y.  572. 

The  same  is  tme  of  a  delirQu  Juj^ajr  ^f  S^  without  aii  expre^spower  of  at- 
^B^ii^JiiSs  inter  VIVOS :  Camp's  Appeal,  36  Conn.  88 ;  Schollmier  i;.ochoen"3elen"'^ 
"Trsiowa,  426;  Hill  V.  Stevenson,  63  Me.  364;  Penfield  v.  Thayer,  8  £.  D.  Sm.  305; 
Hoar  V.  Hoar,  5  Redf.  637  {semUe) ;  (compare  Curry  v.  Powers,  70  N.  Y.  212 ;)  Ptovi- 
dence  Inst.  v.  Taft,  14  R.  I.  502.  ^Donationes  causa  mortis :  Prew  v,  Hagerty,  81  Me. 
231  {sembie) ;  Pierce  v.  Boston  Bank,  129  Mass.  425;  Piero  v.  Fiero,  5  Th.  &  C.  151 
(semble) ;  Tillinghast  v\  Wheaton,  8  R.  I.  536;  Case  o.  DemuMn,  9  U.  I.  88  {sembU) ; 
Dean  v.  Dean,  43  Vt.  337  {sembie). 

But  see,  contra^  McGonnell  i;.  IVtnrray,  Ir.  R.  3  Eq.  460  {sembie) ;  Murray  v.  Cannon^ 
41  Md.  466 ;  (see  Dougherty  v.  Moore,  71  Md.  248,  251 ;)  Walsh's  Appeal,  122  Pa.  177.' 
The  decision  in  this  Pennsylvania  case  was  the  result  of  a  peculiar  conception  of  -tM 
nature  of  a  savings  bank  book,  the  court  apparently  treating  it  like  a  depositor's 
poas-book,  which  is  altogether  different  from  a  stock  certificate.  Beak  v.  Beak,  13  £q. 
489 ;  Ashbrook  v.  Ryan,  2  Bush,  228. 
^gANK  Drpostt  Receipt  or  Note.  —  A  depositor  in  a  bank,  who  takes  a  receipt 
or  non-negotiable  noteTdftlTO  same^To'^e  present^  on  payment,  should  be  able  to 
make  a  gift  of  the  same  as  freely  as  the  holder  of  a  savings  bank  book.  In  this 
country  a  delivery  of  the  receipt  or  note  would  perfect  the  gift  whether  inter  vivos  or 
mortis  causa.  In  England,  delivery  would  be  enough  in  the  case  of  a  donatio  mortis 
causa,  Moore  v.  Darton,  supra,  39 ;  Amis  v,  Witt,  33  Beav.  619, 1  B.  &  S.  109 ;  Moore 
V.  Moore,  18  Eq.  474 ;  Re  DiUon,  44  Ch.  Div.  76 ;  Cassidy  u.  Belfast  Co.,  22  L.  R.  Ir.  68 
(but  see  M'Gonnell  v.  Murray,  Ir.  R.  3  Eq.  470) ;  M'Cabe  v.  Robertson.  18  U.  C.  C.  P. 
470  {sembie) ;  (but  see  Ex  parte  Gerow,  5  All.  N.  B.  512).  But  it  seems  to  be  thought 
that  delivery  inter  vivos  would  not  give  the  donee  the  deposit.  Re  Dillon,  44  Ch.  Div. 
76  {sembie) ;  Moore  t;.  Ulster  Bank,  Ir.  R.  11  C.  L.  517  ;  M'Cabe  v.  Robertson.  18  U.  C. 
C.  P.  470  {sembie).  In  Scotland,  a  written  assignment  is  essential  even  in  the  case  of 
donatio  mortis  causa.    M'Nicol  u.  M'Dougall,  17  Ct.  of  Sess.  (1890),  25. 

Even  in  jurisdictions  where  the  gift  is  ineffectual  unless  the  shares^  or  deposit,  are 
ransferred  on  the  books  of  the  company  or  savings  bank,  the  donor  would  not  be 
lowed  to  recover  the  certificate  or  bank-book  after  he  had  once  delivered  them  with 
he  intention  of  vesting  them  in  the  donee.  See  supra^  p.  140,  n.  1 ;  p.  145,  n.  1 ; 
infra,  p.  162,  n.  4;  and  also  Walsh  v.  Saxton,  55  Barb.  251.  We  should  have,  then, 
this  extraordinary  condition  of  things  :  the  donee  unable  to  transfer  the  shares  or  col- 
lect the  deposit,  because  the  gift  is  not  deemed  complete ;  the  donor  equally  helpless, 
because  he  cannot  produce  the  certificate  or  bank-book ;  the  company  or  bank,  on  the 
other  hand,  in  a  position  capriciously  to  recognize  either  the  donor  or  the  donee  as 
dominus  of  the  claim,  or,  indeed,  unless  they  come  to  some  compromise,  to  refuse 
with  safety  to  recognize  either.  —  Ed. 
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ment  of  them,  yet,  as  is  conceded,  the  Statate  of  Limitations  cannot 
be  set  up ;  and  the  plaintiff  mast  be  considered  as  having  received,  on 
account  of  his  legacy,  so  much  of  the  assets  of  the  testator  as  his  debt 
amounted  to. 

Whether  or  not  the  notes  were  the  property  of  the  testator  depends 
upon  a  certain  voluntary  assignment,^  whereby  the  sister,  shortly  before 
her  death,  assigned  the  whole  of  her  personal  estate  to  her  brother, 
the  testator;  and  in  the  same  instrument  she  gave  him  a  power  of 
■fttti^rnftY  to  <^^fc«^^Bg^tagr"^d  recover  the  there^^y  assiprnp^  moneys^ 
and  premises,  and  to  do  and  execute  such  further  acts  and  deeds  ~ 
as  should  be  deemed  necessary  for  deriving  the  full  benefit  of  the 
assignment. 

Now,  there  is  no  specific  description  in  the  deed  of  the  promissory 
notes ;  and,  if  they  passed  at  all,  they  passed  under  the  description  of 
'^  all  other  the  personal  estate  and  effects,  whatsoever  and  whereso- 
ever," of  Elizabeth  Richardson.  She  did  not  indorse  the  notes ;  and 
the  defendants,  the  executors,  by  their  answer,  say  they  believe  that, 
if  she  had  not  died  so  soon,  the  testator  would  have  applied  to  her  to 
indorse  the  notes,  but  she  did  not  do  so.  The  questions  are :  first, 
whether  they  passed  by  the  deed  at  all ;  and,  secondly,  if  they  passed, 
whether  they  passed  to  the  testator  as  trustee,  or  in  his  own  right. 

After  the  decision  in  Eekewich  v.  Manning,^  I  think  it  is  impossible 
to  contend  that  these  notes  did  not  pass  by  this  instrument,  because 
the  rule  laid  down  in  that  case,  the  decision  in  which  was  supported  by 
reference  to  Ex  parte  Fye,  was  not  confined  merely  to  this,  that  a  per- 
son who,  being  entitled  to  a  reversionary  interest,  or  to  stock  standing 
in  another's  name,  assigns  it  by  a  voluntary  deed,  thereby  passes  it, 
notwithstanding  that  he  does  not  in  formal  terms  declare  himself  to  be 
trustee  of  the  property ;  but  it  amounts^ to  this,  that^aQ.  instcument  fixe-  / 
cuted  as  a  present  and  complete  assignmeat  (not  being  a  mere  covenagit 
{oTassign  on  a  future  day)  is  equivalent  to  ^  declaration  of  trust. 

li  IS  Impossible  to  read  the  argument  in  that  case,  and  the  judgment 
of  Lord  Justice  Knight  Bruce,  without  seeing  that  his  mind  was  di- 
rected to  Meek  v.  Eettlewell,^  and  that  class  of  cases,  where  it  had 
been  held  (such  was  the  nicety  upon  which  the  decisions  turned)  that 
an  actual  assignment  is  nothing  more  than  an  agreement  .to  assign  in 
equity,  because  it  merely  passes  such  equitable  interest  as  the  assignor 
may  have ;  and  some  further  step  must  be  taken  by  the  assignee  to  ac- 
quire the  legal  interest.  That  further  step  being  necessary,  the  assign- 
ment was  held  to  be  in  truth  nothing  but  an  agreement  to  assign,  and, 
being  so,  was  not  enforceable  in  this  Court,  —  the  Court  having  often 
decided  tliat  it  will  not  enforce  a  mere  voluntary  agreement. 

The  distinction,  undoubtedly,  was  very  fine  between  that  and  a  dec- 
laration of  trust ;  and  the  good  sense  of  the  decision  in  Kekewich  v. 

^  This  asflignment  was  under  seal,  and  the  notes  were  deliyered  to  the  testator 
—  Ed. 

s  1  D.  M.  &  G.  176.  '  1  Hare,  464. 
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Manning,  I  think,  lies  in  this,  that  the  real  distinction  should  be  made 
between  an  agreement  to  do  something  when  called  upon,  something 
distinctly  expressed  to  be  future  in  the  instrument,  and  an  instrument 
which  affects  to  pass  everything,  independently  of  tlie  legal  estate.  It 
was  held  in  Eekewich  v.  Manning  that  such  an  instrfiment  operates  as 
an  out-and-out  assignment,  disposing  of  the  whole  of  the  assignor's 
equitable  interest,  and  that  such  a  declaration  of  trust  is  as  good  a 
form  as  any  that  can  be  devised.  The  expression  us^d  by  the  Lords 
Justices  is  this :  ^*  A  declaration  of  trust  is  not  confined  to  any  ex- 
press form  of  words,  but  may  be  indicated  by  the  character  of  the 
instrument." 

In  that  case,  reference  was  made  in  the  argument  principally  to  the 
case  of  Ex  parte  Fye,  which  was  a  decision  of  Lord  Eldon  to  the  same 
effect.  Reliance  is  often  placed  on  the  circumstance  that  the  assignor 
has  done  all  he  can,  —  that  there  is  nothing  remaining  for  him  to  do ; 
and  it  is  contended  that  he  must,  in  that  case  only,  be  taken  to  have 
made  a  complete  and  effectual  assignment.  But  that  is  not  the  sound 
doctrine  on  which  the  case  rests ;  for,  if  there  be  an  actual  declaration 
of  trust,  although  the  assignor  has  not  done  all  that  he  could  do,  —  for 
example,  although  he  has  not  given  notice  to  the  assignee,  —  yet  the 
interest  is  held  to  have  effectually  passed  as  between  the  donor  and 
donee.  The  difference  must  be  rested  simply  on  this :  aye  or  no,  has 
he  constituted  himself  a  trustee  ? 

In  Ex  parte  Pye,  the  testator  had  written  to  one  Dubost,  authorizing 
him  to  purchase  in  France  an  annuity  for  the  benefit  of  a  lady  named 
Garos,  for  her  life,  with  power  to  draw  on  him  for  £1,500  for  such  pur- 
chase. The  agent,  finding  the  lady  was  a  married  woman,  exercised 
his  own  discretion,  and  bought  the  annuity  in  the  name  of  the  testator. 
Then,  shortly  before  his  death,  the  testator  sent  to  Dubost,  by  his  de- 
sire, a  power  of  attorney  authorizing  him  to  transfer  the  annuity  to  the 
lady.  The  testator  died  before  anything  more  was  done ;  and,  after  his 
death,  the  annuity  was  transferred.  There  was  a  question  whether,  by 
the  law  of  France,  the  exercise  of  a  power  of  attorney  by  the  person  to 
whom  it  is  given,  without  knowledge  of  the  death  of  his  principal,  is 
good.  I  think  the  Master  found  that  it  was  so ;  but  Lord  Eldon  ex- 
pressly declined  to  reply  upon  that,  as  he  says  in  his  Judgment :  ^^  These 
petitions"  (the  question  came  on  upon  petition)  ^^  call  for  the  decision 
of  points  of  more  importance  and  difficulty  than  I  should  wish  to  decide 
in  this  way,  if  the  case  was  not  pressed  upon  the  Court.  With  regaid 
to  the  French  annuity,  the  Master  has  stated  his  opinion  as  to  the 
French  law, —  perhaps  without  sufficient  authority,  or  sufficient  inquiry 
into  the  effect  of  it, —  as  applicable  to  the  precise  circumstances  of 
this  case ;  but  it  is  not  accessary  to  pursue  that,  as  upon  the  docu- 
ments before  me  it  does  appear  that,  though  in  one  sense  this  may 
be  represented  as  the  testator's  personal  estate,  yet  he  has  committed  to 
writing  what  seems  to  me  a  sufficient  declaration  that  he  held  this  part 
of  the  estate  in  trust  for  the  annuitant" 
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Now,  the  testator  had  done  nothing  more  than  execute  the  power  of 
attorney,  ^t  is  true,  he  had  written  a  letter  directing  the  stock  to  be 
purchased  in  the  lady's  name ;  bui  inat  was  not  done ;  it  was  purchasei 
in  his  name.  The  decision,  therefore,  could  only  be  rested  upon  this, 
that  this  was  not  an  agreement  to  assign,  not  an  agreement  to  become 
a  trustee  at  some  future  period,  but  aix  actual  constitution  by  the  testa- 
tor of  himself  as  trustee. 

Following,  therefore,  Kekewich  v.  Manning,  I  must  regard  this  instru- 
ment as  having  effectually  assigned  the  promissory  notes,  although  they 
were  not  indorsed.  The  instrument  is  an  actusd  assignment,  with  a 
power  immediately  vested  in  the  assignee  to  make  himself  master  of 
the  property ;  and  1  do  not  know  in  what  way  the  assignor  could  have 
more  effectually  declared  that  she  was  a  trustee  of  that  property  for 
Richard  Richardson. 


BENJAMIN  GROVER,  Admikistbatob,  v.  CHARLES  W.  GROVER. 

In  the  Supremb  Judicial  Court,  Massachusetts^  October  17,  1835, 

March  20,  1837. 

[Reported  in  24  Pickering,  261.] 

Assumpsit  upon  a  promissory  note  made  by  the  defendant,  and 
payable  to  the  order  of  Hiram  S.  Grover,  the  plaintiff's  intestate. 

At  the  trial,  before  Putnam,  J.,  it  appeared  that  in  March,  1832, 
Grover  V.  Blanchard  called  to  see  the  intestate.  Upon  an  inquiry 
being  made,  whether  the  intestate  had  put  on  lejaofd^ JQudfi^d  of  mort- 
gage given  to  secure  the  payment  of  the  note  in  question,  the  intestate 
produced j}if  dflfidj  which  had  not  then  bfien  r^^yrdftd , jandjj 
and  said  to  Blanchard,  "1  will  make  a  present  of  these  to  vou,  ifyou 


win  "ftpnppt.  thi^yf\  *'     Blanchard  ^^^^^.J^^jf  Jt^\^"l  flJ^"^^"^  th^,"?„  ip  bis  _ 

Jie  would  accept^  tyipmafi  a  tQ}j;gn  pf  jqyp,  ^^  «ffn/* 

the  intestate,  saying  to  him,  ^'  You  may  lirfP  ^^^  paparfl  njtil  I  .call 
lui  lliMiiii  Ml  nillirt)  thfiii^for  me.^'  No  assignment  was  made  on  the 
note  or  mortgage.  Afterwards  the  intestate  put  the  mortgage  deed 
on  record.  The  plaintiff,  after  the  death  of  the  intestate,  in  October, 
1832,  took  the  deed  from  the  register's  office,  and,  having  received  of 
the  defendant  payment  of  the  amount  secured  thereby,  discharged  the 
mortgage.     Upon  the  death  of  the  intestate,  the  note  was  found  in 

hif  rhrnt;  witlTT^ift  [lapftWiJ   il\U\  VWnno.nsirA  took  it  rpfnsp.d  tn  deliver  it 
^lO  111!'  jilfllll^ifYj  lipfi  fifinfiPi 

The  defendant  contended :  1.  That  no  valid  gifTof  a  chose  in  action 

could  be  made  inter  vivos  without  writing ;  2.  That  the  name  of  the 

donor,  or  of  the  administrator  or  executor  of  the  donor,  could  not  be 

-  nsed  without  his  consent,  in  an  action  brought  for  the  use  of  the  donee ; 
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and,  8.  That  the  donor  oould  not^  by  law,  act  as  the  agent  of  the  donee 
to  keep  the  papers  or  coUect  the  money. 

The  Jury  found  that  the  intestate  did  intend  to  give  the  property 
contained  in  the  note  and  mortgage,  absolutely,  to  Blanchard. 

The  whole  court  were  to  determine,  upon  these  facts,  whether  or  not 
the  property  passed  and  vested  in  Blanchard,  and  whether  or  not  he 
might  maintain  this  action  without  the  consent  of  the  nominal  plaintiff, 
for  his  own  use,  under  the  facts  and  circamstances  above  stated. 

Keyes  and  Farley^  for  the  defendant.^ 

Hoar^  for  the  plaintiff. 

Wilde,  J.,  delivered  the  opinion  of  the  Court  The  jury  have  found 
that  the  deceased  intended  to  give  the  property  in  the  note,  and  in  the 
mortgage  made  to  secure  it,  absolutely,  to  Blanchard ;  and  the  question 
is,  whether  by  the  rules  of  law  this  intention  can  be  carried  into  efifect 

It  is  objected  that  no  valid  gift  of  a  chose  in  action  can  be  made 
inter  vivosy  without  writing,  and  this  objection  would  be  well  main- 
tained,  if  a  legal  transfer  of  a  chose  in  action  were  essential  to  give 
effeict  to  a  gift  But  as  a  good  and  efifectual  equitable  assignment  of 
a  chose  in  action  may  be  made  by  parol,  and  as  courts  of  law  take 
notice  of  and  give  efifect  to  such  assignments,  there  seems  to  be  no 
good  foundation  for  this  objection.  ^It  is  true  that  the  cagea>  .whidL, 

are  numerpua^^ift  whieb  «tteh  equitoUa.  assignments  have  been  sup- 

jported,  are  founded  on  assignments  for  a  valuable  consideration ;  but      *" 
tliere  tyWETe,  if  any,  distinction  in^lBTs  ifeBpeCTtJfetween  contracts' anc 
^"^^gitTS"  infer  vivos  i  the,latter  J  Indeed',  when  made  perfect  by  delivery  o 
**Jjie  'tfitegs  giVen,  are  executed  contracts.    2  Kent's  Comm/^d  CtTJ 
48H.    i5y  aeiiverv"ai!id  agb6ptarice"^ttre''ff1!!e  passesrthe  gift  becomes  _ 
pgrfftfitii  ft""^  ^  ,jf|.pyp^»i^i^^    There  is,  therefore,  no  good  reason  why 
property  thus  acquired  should  not  be  protected  as  fully  and  efifectuaUy 
as  property  acquired  by  purchase.  _j^nd  sp  i^e  think  that  a  gift  of^  a^ 
chose  in  action*,  provided  no  claims  of  creditors  interfere  to  affect  its 
validity,  ought  to  stand  on  the  same  footing  as  a  sale. 

The  cases  favorable  to  the  defence  do  not  depend  on  the  question 
whether  an  assignment  must  be  in  writing,  but  on  the  question  whether 
a  legal  transfer  is  not  necessary  to  give  validity  to  a  donation  of  a 
chose  in  action.  The  donation  of  a  note  of  hand  payable  to  bearer,  or 
of  bank-notes,  lottery  tickets,  and  the  like,  where  the  legal  title  passes 
by  delivery,  is  good ;  for  by  the  form  of  the  contract  no  written  assign- 
ment is  necessary;  but  as  to  all  other  choses  in  action,  negotiable 
securities  excepted,  it  has  been  held  in  several  cases  that  they  are  not 
subjects  of  donation  mortis  causa j  on  the  ground,  undoubtedly,  for 
I  can  imagine  no  other,  that  a  legal  assignment  is  necessary  to  give  ef- 
fect to  such  donations ;  and  the  same  reason  would  apply  to  donations 
inter  vivos.  The  leading  case  on  this  point  is  that  of  Miller  v.  Miller,' 
in  which  it  was  held  that  the  gift  of  a  note,  being  a  mere  chose  in 

^  The  argamentB  of  cohoboI  are  omitted. — Ed.  *  8  P.  Wms.  856. 
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action,  coald  Dot  take  effect  as  a  donation  mortis  causa^  because  no 
property  therein  could  pass  by  delivery,  and  an  action  thereon  must 
be  sued  in  the  name  of  the  executor.  But  in  Snellgrave  v.  Bailey,^ 
Lord  Hardwicke  decided  that  the  gift  and  delivery  over  of  a  bond  was 
good  as  a  donation  mortis  causaj  on  the  ground  that  an  equitable 
assignment  of  the  bond  was  sufficient.  It  seems  to  be  very  difficult 
to  reconcile  the  two  cases.  The  distinction  suggested  by  Lord  Hard- 
wicke in  the  case  of  Ward  v.  Turner,'  in  which  he  adheres  to  the 
decision  in  Snellgrave  v.  Bailey,  is  technical,  and,  to  my  mind,  unsat- 
isfactory ;  and  certainly  has  no  application  to  our  laws,  which  place 
bonds  and  other  securities  on  the  same  footing.  We  cannot,  therefore, 
adopt  both  decisions  without  manifest  inconsistency ;  and  we  think, 
for  the  reasons  already  stated,  that  the  decision  in  Snellgrave  v,  Bailey 
is  supported  by  the  better  reasons,  and  is  more  conformable  to  genend 
principles,  and  the  modern  decisions  in  respect  to  equitable  assign- 
ments. We  are,  therefore,  of  opinion  that  the  gift  of  the  note  of  hand 
in  question  is  vaiia^  ana  m  commg  to  this  congjusion  we  concur  "wi 
the  decision  in  tlie  case  ofWright  v.  Wright,*  wherein  it  was  held  that 
the  gift  and  delivery  over  of  a  promissory  note,  mortis  causa^  is  valid 
in  law,  aiinougn  me  legaltitle  did  not  pass  by  the  assignment. 

It  is  not  necessary  to  decide  whether  the  gift  of  the  mortgage  secu* 
lity  is  valid,  although  it  is  reported  to  have  been  said  by  the  Vice 
Chancellor,  in  the  case  of  Duffield  v.  Elwes,^  that  a  mortgagor  was 
not  compellable  to  pay  the  mortgage  debt  without  having  back  the 
mortgage  estate ;  and  for  that  and  other  reasons  he  decided  that  a 
mortgage  was  not  a  subject  of  a  gift  mxrrtis  causa.  This  decision, 
however,  was  afterwards  overruled  in  the  House  of  Lords,  Duffield  v. 
Elwes,'  on  the  ground  that  the  gift  of  the  debt  operated  as  an  equi- 
table assignment  of  the  mortgage.  But  as  we  think  it  clear  that  the 
right  to  maintain  this  action  does  not  depend  on  ,that  question,  we 
give  no  opinion  in  regard  to  it. 

Another  objection  is,  that  if  the  gift  was  valid  and  completei  by  the 
delivery  of  tlie  note,  it  was  annulled  by  the  redelivery  to  the  donor. 
We  think  tliis  objection  also  is  unfounded.  In  the  case  of  Bunn 
V.  Markham,*  Gibbs,  C.  J.  lays  it  down  as  a  well  settled  principle, 
that  if  after  a  donation  m^ortis  catisa  the  donor  resumes  possession, 
he  thereby  revokes  and  annuls  the  donation.  This  is  the  law,  no 
doubt.  Whether  there  may  not  be  an  exception  to  this  rule,  when  the 
donor  takes  back  the  thing  given  at  the  request  of  the  donee,  for  a 
particular  purpose,  and  agrees  to  act  as  his  agent  under  circumstances 
negativing  every  presumption  that  he  intended  to  revoke  his  gift,  is  a 
question  which  it  is  not  necessary  now  to  consider ;  for  the  principle 
has  no  relation  to  a  donation  inter  vivos.  When  such  a  donation  is 
completed  by  delivery,  the  property  vests  immediately  and  irrevocably 
in  the  donee ;  and  the  donor  has  no  more  right  over  it  than  any  other 

>  3  Atk.  214.  »  2  Vefl.  Sen.  431.  »  1  Cowen,  598. 

4  1  Sim.  &  StQ.  243.  «  1  Bligh  N.  R.  497.  ^  7  Taunt.  230. 
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person.  Bat  a  donation  mortis  causa  does  not  pass  a  title  immedi- 
ately, but  is  only  to  take  effect  on  the  death  of  the  donor,  who  in  the 
mean  time  has  the  power  of  revocation,  and  may  at  any  time  resume 
possession  and  annul  the  gift. 

The  last  objection  to  the  maintenance  of  this  action  by  Blanchard, 
in  the  name  of  the  administrator,  has  been  sufficiently  answered  in 
considering  the  first  objection.  It  is  contended  that  the  consent  of 
the  administrator  is  necessary.  But  if  an  equitable  assignment  is  suf- 
ficient to  complete  the  gift,  it  follows  that  the  administrator  is  trustee, 
and  cannot  set  up  his  legal  right  in  order  to  defeat  the  trust.  This  is 
fully  established  by  the  cases  of  Duffield  v.  Elwes,^  Hunt  v.  Beach,' 
and  Duffield  v.  Hicks.' 

Judgment  for  plaintiff  for  the  use  of  Blanchard.^ 

1  1  BHgh  N.  R  497.  «  5  Madd.  Ch.  351.  •  1  Dow,  1. 

^  OiJiB  inter  Vivot,  Jones  v,  Deyer,  16  Ala.  221,  225  (mmble) ;  0*Coimor  v.  Me- 
Hagh,  89  Ala.  531 ;  McHagh  v.  O'Connor,  91  Ala.  243  {$embU) ;  Boachian  o.  Hag- 
hart,  28  Ind.  449  {aemUe) ;  Gammon  Seminary  v.  RohhiM,  12«  j^nd.  8fi  {M^mhU} ;  Meri- 
wether V,  Morrison,  78  Ky.  572;  Wing  v.  Merchant,  57  Me.  383;  Trowbridge  o. 
Holden,  58  Me.  117;  Hale  v.  Rice,  124  Mass.  292;  Lyle  v.  Burke,  40  Mich.  499; 
Malone  v.  Doyle,  56  Mich.  222  (BembU) ;  Marston  v.  Marston,  21  N.  H.  491 ;  Wea- 
terlo  V.  De  Witt,  36  N  T.  340  {nnUde) ;  Mack  v,  Hon,  3  Hon,  323 ;  Montgomery  o.  Mil- 
ler, 3  Redf.  154  (sembU);  Scott  o.  Lanman,  104  Pa.  593  {ienMe);  Homer's  App.,  2 
Pennyp.  289  {sembU);  Hopkins  v.  Manchester,  16  R.  L  663;  Bmnson  v.  Bninson, 
Meigs,  630;  Carpenter  v.  Dodge,  20  Vt.  595  {aembU);  Wilson  i;.  Carpenter,  17  Wis. 
512  (semble) ;  Rupert  v.  Johnston,  40  U.  C.  Q.  B.  11,  16  {semble)  Accord, 

Lee  0,  Magrath,  L.  R.  10  Ir.  313 ;  Hitch  o.  Davis,  3  Md.  Ch.  266  Contra. 

In  Fairly  v.  McLean,  11  Ired.  158 ;  Brickhouse  v.  Brickhouse,  1 1  Ired.  404 ;  and  Oyer- 
ton  V.  Sawyer,  7  Jones  (N.  Ca.),  6,  the  donor  of  a  note  was  allowed  to  maintain  troTer 
against  the  donee.  But  these  cases,  which  are  plainly  erroneous,  tupra,  p.  140,  n.  1, 
p.  145,  n.  1,  p.  156,  A.  1,  are  no  longer  law,  even  in  North  Carolina.  Kiff  v.  Weaver, 
94  N.  Ca.  274,  277,  278. 

If  a  note  is  secured  by  mortgage,  a  delivery  of  the  note  by  way  of  gift  will  give  the 
donee  the  equitable  interest  in  the  mortgage  as  an  incident.  O'Connor  v.  McHugh, 
89  Ala.  531 ;  McHugh  v,  O'Connor,  91  Ala.  243.  But  Bee,  contra,  Tiffany  v.  Clark,  6 
Grant,  Ch.  474,  481.  On  the  other  hand,  a  delivery  of  the  mortgage  deed  without  the 
note  gives  the  donee  no  interest  in  the  note.    See  cases  just  cited. 

Gifts  mortis  causa.  Rankin  9.  Weguelin,  27  Beav.  309 ;  Veal  v.  Veal,  27  Beav.  SOS ; 
Amis  V.  Witt,  33  Beav.  619, 1  B.  &  S.  109 ;  Moore  t;.  Moore,  18  £q.  474 ;  Re  Taylor,  56 
L.  J.  Ch.  597  ;  Re  Farman,  57  L.  J.  Ch.  637;  Austin  v.  Mead,  15  Ch.  D.  651 ;  Clement 
V.  Cheeseman,  27  Ch.  D.  631 ;  Re  Dillon,  44  Ch.  Div.  76 :  Cassidy  v.  Belfast  Co..  22 
L.  R.  Ir.  68 ;  Blain  v.  Terryberry,  9  Grant,  Ch.  286 ;  Basket  v.  Haasell,  107  U.  S.  602 
{Hmbte) ;  Jones  v.  Deyer,  16  Ala.  221 ;  Connor  v.  Root,  11  Col.  183  ;  Brown  c.  Brown, 
18  Conn.  410;  Turpin  v.  Thompson,  2  Met.  (Ky.)  420;  Ashbrook  v.  Ryon,  2  Bush, 
228;  Southerland  9.  Southerland,  5  Bush,  591 ;  Bomeman  v.  Sidlinger,  15  Me.  429; 
21  Me.  185 ;  Sessions  v.  Moseley,  4  Cush.  87 ;  Bates  v.  Kempton,  7  Gray,  382  ;  Chase 
9.  Redding,  13  Gray,  418 ;  Coutant  v.  Schuyler,  1  Paige,  316  ;  Westerlo  v.  De  Witt,  36 
N.  T.  340;  Gourley  v.  Linsenbigler,  51  Pa.  345  {senMe) ;  Overton  v.  Sawyer,  7  Jones 
(N.  Ca.),  6  (semble) ;  Brunson  v,  Brunson,  Meigs,  630 ;  Caldwell  v.  Renfrew,  33  Vt.  213 
Accord. 

A  gift  accompanied  by  delivery  is  effectual  in  the  case  of  other  documents  in  tha 
nature  of  specialty  obligations,  e.  g. :  — 

LoTTEKT  Tickets. 
Gift  inter  vivos.    Grahgiac  v.  Arden,  10  Johns.  293. 
Gift  mortis  catua.    Gold  v.  Rutland,  1  £q.  Ab.  346. 
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ExcHBQUBB  Tally. 
Gift  mortU  causa,    Jones  v.  Belby,  Free.  Ch.  300  (tmbU), 

A  deed  of  gift  of  a  note,  a  ticket,  tally,  and  the  like,  ia  as  effectual  as  delivery. 
Blakelej  v.  Bradj,  8  Dr.  &  Walsh,  311  (umbU) ;  Walker  v.  Crews,  73  Ala.  412  (over- 
ruling Bonim  V,  King,  87  Ala.  606). — £d. 


Gift  of  parol  cAoset  in  actUm,    If  a  chose  in  action  is  not  in  the  form  of  a  common 
law  or  mercantile  specialty,  so  that  there  is  no  document  to  pass  by  delivery  or  deed, 
a  gift  of  it  by  the  obligee  is  so  far  operative  as  a  power  of  attorney,  that  the  obligor 
cannot  set  np  the  gratnitons  character  of  the  assignment  against  the  donee.    Walker 
V,  Bradford  Bank,  12  Q.  B.  D.  511 ;  Harding  v.^Harding,  17  Q.  B.  D.  442;  Richard- 
son V.  Mead,  27  Barb.  178;  Merrick  v.  Brainard,  38  Barb.  574;  Allen  v.  Brown,  51  j 
Barb.  86 ;  Boston  v.  Barrett,  14  R.  I.  40.    But  see,  contra^  Note,  Brownlow,  40 ;  Patter-                  y^ 
son  V,  Williams,  LL  &  G.  t  PI.  95 ;  Hill  t?.  Sheibley,  64  Ga.  529 ;  Tallman  v,  Hoey,  89    r%A/^j^ 
K.  T.  537  (seinMe).    It.^ms  to  be  conceded«JuuB[fiYeij  that  the  donor  may  revoke  the  ^"^ f^^^f^ 
power  of  attorney.    The  reason  for  this  concession  is  not  obvious,    g  Wftf hinted,  the        V/       ^Hp 
donor's  death  should,  likewise  revoke  the  power  of  attorney.    There  are  aecisions  io     \!\/^' 
this  effect:  Sewell  v.  Moxsy,  2  Sim.  h.  s.  189;  Rr  Richardson,  30  Ch.  Div.  396;     y"     r^ 
Smither  v.  Smither,  30  Hun,  632  (MnUe,  reversing  8.  c.  1  Dem.  399).    But  there  are     {j^^ 
also  decisions  to  the  contrary :  Airey  v.  Hall,  8  Sm.  &  G.  315, 324;  De  Canmont  9. 
Bogert,  36  Hun,  382;  Bead  9.  Long,  4  Teig.  68.  —  £d. 
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SLANNINO  Ain>  Othebs  v.  STYLE  and  e  Contra. 
Ik  Chakcebt,  before  Lord  Talbot,  C,  Michaelmas  Tebm,  1784. 

[Reported  in  3  Peere  WilUanu,  334.>] 

Thbeb  sisters  and  their  husbands,  claiming  as  residuary  I^atees 
under  the  will  of  Robert  Style,  brought  their  bill  against  his  widow  for 
divers  goods  of  the  testator  detained  by  her,  which  were  not  given  her 
by  the  said  will ;  and  the  widow  preferred  her  bill  for  goods  detained 
by  the  executors,  and  which  (as  was  alleged)  she  was  entitled  to  by 
the  wiU.« 

Another  thing  insisted  upon  on  behalf  of  the  defendant,  the  widow, 
was  that  the  testator  allowed  his  first  wife  to  dispose  and  make  profit 
of  all  such  butter,  eggs,  poultry,  pigs,  fruit,  and  other  trivial  matters 
arising  from  the  said  farm  (over  and  besides  what  was  used  in  the 
family),  for  her  own  separate  use,  calling  it  her  ^^  pin-money  " ;  and 
upon  the  death  of  the  first  wife,  and  until  the  testator  married  the  de- 
fendant. Style,  the  testator's  sister,  the  defendant.  Felling,  kept  his 
house,  and  had  the  same  allowance,  which  was  also  continued  to  the 
defendant,  the  widow,  after  her  marriage,  by  way  of  ^^pin-mnnfty^j 
and  it  was  proved  in  the  cause  that  her  husband,  whenever  any  person 
came  to  buy  any  fowls,  pigs,  &c.,  would  say  he  had  nothing  to  do  with 
those  things,  which  were  his  wife's ;  and  that  he  also  confessed,  that, 
having  been  making  a  purchase  of  about  £1,000  value,  and  wanting 
some  money,  he  had  been  obliged  to  borrow  about  £100  of  his  wife  to 
make  up  the  purchase  money ;  therefore  now  the  widow  claimed  to  be 
paid  this  £100. 

To  which  it  was  answered,  that  here  was  no  deed  touching  this 
agreement,  nor  any  writing  whatsoever,  whereby  to  raise  a  separate 
property  in  a  feme  covert^  which  was  what  the  law  did  not  favor ;  that 
it  was  no  more  than  a  connivance,  or  permission,  that  the  wife  should 
take  these  things  and  continue  to  enjoy  them  during  his  (the  husband's) 
pleasure,  which  pleasure  was  determined  by  his  death ;  besides,  this 
agreement,  being  after  marriage,  was  but  a  voluntary  one,  for  which  a 
court  of  equity  usually  leaves  the  party  to  take  his  remedy  at  law ;  and 
that,  in  truth,  the  husband's  borrowing  this  £100  of  his  wife  was  no 
more  than  boiTowing  his  own  money. 

But  the  Lord  Chancellor  decreed  that  the  widow,  the  defendant, 
was  well  entitled  to  come  in  for  this  £100  as  a  creditor  before  the 
Master,  observing  that  the  courts  of  equity  have  taken  notice  of  and 
allowed  feme  coverts  to  have  separate  interests  by  their  husbands' 
agreement ;  and  this  £100  being  the  wife's  savings,  and  here  being 
evidence  that  the  husband  agreed  thereto,  it  seemed  but  a  reasonable 
encouragement  to  the  wife's  frugality,  and  such  agreement  would  be  of 

1  2  Eq.  Ab.  156,  8.  c.  —  Ed. 

*  A  portion  of  the  case,  not  relating  to  the  law  of  trusts,  has  been  omitted.  —  hm 
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little  avaU  were  it  to  determine  by  the  huBband's  death ;  that  it  was  the 
strongest  proof  of  the  husband's  consent,  that  the  wife  should  have  a 
separate  property  in  the  money  arising  by  these  sayings,  in  that  he  had 
applied  to  her  and  prevailed  with  her  to  lend  him  this  sum  ;  in  which 
case  he  did  not  lay  claim  to  it  as  his  own,  but  submitted  to  borrow  it 
as  her  money. 

Wherefore,  and  especiaUy  as  here  was  no  creditor  of  the  husband  to 
contend  with,  it  was  ordered  that  the  wife  should  be  allowed  to  come 
in  for  this  £100  as  a  creditor  before  the  Master ;  and  the  court  cited 
the  case  of  Calmady  v.  Calmady,  where  there  was  the  like  agreement 
made  betwixt  the  husband  and  wife,  that  upon  every  renewal  of  a  lease 
by  the  hnsband  two  guineas  should  be  paid  by  the  tenant  to  the  wife, 
and  this  was  allowed  to  be  her  separate  money.  ^ 


BEARD  V.  BEARD. 
In  Chancebt,  before  Lord  Hardwicke,  C,  April  5,  1744. 

[Reported  m  3  Atkj/ns,  72.] 

The  plaintifif's  husband,  a  freeman  of  London,  being  at  variance 
with  his  wife,  in  January,  1739,  by  his  will,  executed  at  a  tavern, 
gives  all  his  estate,  real  and  personal,  to  his  brother,  and  makes  him 
his  executor. 

In  November,  1740,  by  a  deed  poll,  he  gives  and  grants  unto  his 
wife  all  his  substance  which  he  now  has  or  may  hereafter  have. 

The  bill  was  brought  by  the  wife,  who  insists  upon  the  deed  poll, 
and  that  the  will  was  revoked  by  this  subsequent  act  of  the  husband  in 
his  lifetime. 

The  counsel  for  the  plaintiff  cited  Boughton  v.  Boughton,  the  5th 
of  December,  1739,'  and  Harvey  v.  Harvey,  November  the  12th, 
1739.« 

Lord  Chancellor.  A  man  here  has  done  two  very  unreasonable 
acts ;  if  it  should  happen  one  trips  up  the  heels  of  the  other,  it  is  a 
very  fortunate  thing  to  set  everything  right  again. 

1  Ward  V.  Bowyer,  Finch,  56 ;  Herbert  v.  Herbert,  Prec  Ch.  44 ;  Bains  v.  Ballat, 
2  Eq.  Abr.  156^  Manzey  i;.  Hnngerford,  2  Eq.  Abr.  (3d  ed.)  155  ;  Carter  v.  Worthing- 
ton.  82  Ala.  335 ;  Bangs  v.  Edwards,  88  Ala.  382  ,  Oglesby  v.  Hall,  30  Ga.  386 ;  Kee 
r  Vasaer,  2  Ired.  Eq.  553  ;  VV^ood  v.  Warden,  20  Ohio,  518 ;  Pinney  v.  Fellows,  15  Vt. 
(25  (sembie) ;  Stimson  v  White,  20  Wis.  562  (Kmble)  Accord, 

Lady  Tyners  Case,  Freem.  304  Contra, 

Conf.  Ashworth  v,  Ontram,  5  Ch.  Div.  923 ;  Lovell  v,  Kewton,  4  C  P.  D.  7 ,  Re 
Dearmer  (Ch.  D-),  53  L.  T.  Rep.  905,  which  cases  were  decided  under  the  Married 
Women's  Property  Act,  33  &  34  Vict,  c  93.  —  Ed. 

«  1  T.  Jltk.  625.  •  Vide  1  T.  Atk.  561. 


166  SICE  V.  PBIGE.  [chap.  L 

A  wife  appears  here  to  be  onproyided  for,  both  before  and  after 
marriage. 

A  will  is  made  at  a  tavern,  probably  in  a  passion,  for  the  husband 
was  parted  from  his  wife  at  that  time,  by  which  he  gives  his  whole 
estate  to  his  brother. 

Afterwards  he  is  gaUty  of  another  unreasonable  act,  —  a  gift  to  his 
wife,  by  deed  poll,  of  aU  his  substance. 

The  question  is.  Which  is  to  take  effect  ? 

The  latter  cannot  take  effect  as  a  grant  f^^  ^^f  ^  ^  ^^^  *^  ^^  ^{gj 

l^causejjifl  law  w^'^^  ■  ■♦  y  n n       ■  i  ■  *n  »»nirn^^gn|i  pr  Qonvejanoe 

to  thft  wifft  ip  hift  lifetime,  neither  will  this  court  suffer  the  wife  to  have 
the  whole  of  the  husband's  e«mft  whiy  t^^  jq  ^'^^^gj  fr**  '*  s**  n/^f  ;ti  fiin 
nature  of  a  provision,  which  is  all  the  wife  is  entitled  to.^ 

He  declared,  likewise,  that  the  will  was  revoked  '  as  to  all  the  per- 
sonal estate  by  the  deed  poU,  and  yet  it  cannot  take  effect  as  a  gift  or 
grant  of  such  personal  estate  to  the  plaintiff,  but  the  said  personal 
estate  must  be  distributed. 


\t^^        I  ^  PRTf 


PRICE  V.  PRICE. 

In  Chanceby,  before  Sib  John  Roshllt,  M.R.,  Novembeb  25, 

December  2,  1851. 

[UepcrUd  in  14  Beavan,  598.] 

Ok  the  8th  of  July,  1849,  George  Price,  the  late  husband  of  the 
plaintiff,  being  seised  in  fee  simple  of  the  messuage  in  question,  and 
in  which  he  and  his  wife  resided,  executed  a  deed  poll  in  these  words : 
"  July  8th,  1849.  I  hereby  certify  that  I,  George  Price,  collier,  of 
Whitecroft,  in  the  township  of  West  Dean  and  county  of  Gloucester, 
for  and  in  consideration  of  the  good  will  which  I  bear  towards  my 
wife,  Esther  Price,  also  of  the  same  place,  have  given  and  granted, 
and  do  hereby  freely  give  and  grant,  to  the  said  Esther  Price,  in  the 
presence  of  my  uncle,  Samuel  Price,  of  the  same  place,  all  my  land, 
house,  and  chattels.  And  I  hereby  again  declare  that  I,  George  Price, 
have  absolutely  and  of  my  own  accord  given  and  granted  the  same, 
without  any  manner  of  condition,  to  the  aforesidd  Esther  Price,  and  it 
is  her  sole  and  absolute  property  henceforth  and  forever.  In  witness 
whereof,  I  have,  this  8th  day  of  July,  in  the  year  of  our  Lord  1849, 
set  my  hand  and  seal." 

1  Warlick  v.  White,  86  K.  Ca.  139 ;  Coakes  «.  Gerlach,  44  Pa.  43  Accord, 

Bat  a  husband's  gift  of  his  entire  property  to  his  wife  was  upheld  in  Dale  v.  Lin- 

cohi,  62  m.  SS;  Wilder  9.  Brooks,  10  Minn.  50;  Thompson  o.  Allen,  103  Fa.  44; 

Jones  V,  Obenehain,  10  Grat  259.    See  also  Seals  v,  Robinson,  75  Ala.  363.  —  Ed. 
*  So  much  of  the  opinion  as  reUtei  to  the  qaestion  of  roTOcation  is  omitted. —Bdi 
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The  deed  was  executed  by  George  Price,  and  witnessed  by  'WHlism 
Tanner  Sydney  and  Samuel  Price. 

Upon  the  execution  of  the  deed,  the  grantor  delivered  it  into  the 
custody  of  one  of  the  witnesses  attesting  the  execution. 

On  the  20th  of  August,  1850,  George  Price  died  intestate,  nothing 
further  having  taken  place. 

Esther  Price  having  continued  in  possession,  Emma  Price,  the  heir- 
ess at  law  of  Greorge  Price,  commenced  an  action  of  ejectment  against 
her,  and  obtained  a  verdict. 

Esther  Price  filed  the  present  bill  against  Emma  Price,  the  heiress 
at  law  of  George  Price,  praying  to  have  it  declared  that  the  defendant 
was  a  trustee  of  the  legal  estate  in  the  messuage,  for  the  benefit  of 
the  plaintiff ;  for  consequential  relief,  and  for  an  injunction  to  restrain 
execution  in  the  action  of  ejectment  brought  by  Emma  Price,  to 
recover  possession  of  the  property,  in  which  the  verdict  had  been 
obtained. 

The  common  injunction  had  been  obtained  for  want  of  answer; 
and,  the  answer  having  been  put  in,  the  plaintiff  now  showed  cause 
against  dissolving  the  injunction,  upon  the  merits  confessed  by  the 
answer. 

Mr.  EddiSj  for  tiie  plaintiff. 

Mr.  SandySf  for  the  defendant.^ 

The  Masteb  of  the  Rolls.    I  will  consider  this  case. 

The  Master  of  the  Rolls.  It  is  not  disputed  that  the  de^  iQ 
question  was  wholly  inoperative  at  ^^w ;  but  the  plaintiff  contends  that 
this  deed  created  the  husband  a  trustee  for  the  separate  use  of  his 
wife,  and  that  the  heiress  at  law  of  the  intestate  became,  on  his  death 
and  in  like  manner,  a  trustee  for  the  plaintiff. 

Upon  the  statement  of  this  case  by  the  counsel  for  the  plaintiff  I 
entertained  a  strong  opinion  that  the  deed  did  not  create  any  trust 
which  this  court  could  enforce ;  but,  as  no  cases  were  then  called  to 
my  attention,  I  reserved  my  judgment,  in  the  apprehension  that  I 
might,  by  acting  upon  my  first  impression,  do  injustice  to  the  plaintiff, 
and  in  order  that  I  might  be  able  to  examine  the  later  authorities  on 
this  subject.  This  examination  has  confirmed  me  in  the  view  I  origi- 
nally entertained,  that  this  deed  created  no  trust  that  this  court  can 
enforce. 

In  this  case,  it  is  first  to  be  considered  whether  the  deed  would  have 
created  a  trust  enforceable  in  this  court  as  between  strangers ;  and, 
if  it  would  not,  whether  the  circumstance  that  the  transaction  is  one 
between  husband  and  wife  produces  any  such  relation. 

As  between  strangers,  I  am  of  opinion  that  this  deed  would  have 
been  merely  inoperative  in  equity  as  well  as  at  law.  The  rule  of  courts 
of  equity  with  regard  to  gifts  inter  vivos  is,  that  they  will  be  enforced 
only  when  the  gift  is  completed,  and  when  nothing  remains  to  perfect 

^  The  argomoDts  of  counssl  are  omitted.  —  Ed. 
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the  title  of  the  donee.  The  cases  of  trust,  however,  are  Dot  exactly 
the  same ;  for  if  the  owner  of  an  estate  in  fee  simple,  having  the  legal 
estate,  or  one  who  has  stock  standing  in  his  name,  execute  a  deed 
declaring  himself  to  be  a  trustee  of  the  estate  or  of  the  stock  for  the 
benefit  of  another,  and  he  delivers  that  instrument  to  the  cestui  que 
trust,  and  acts  upon  it,  although  no  conveyance  of  the  legal  estate  and 
no  transfer  of  the  stock  should  take  place,  (though  I  do  not  know  a 
case  precisely  in  point,^)  still  that  would  probably  be  sufficient  to 
create  a  tiTist,  and  the  observations  of  Lord  Eldon  in  Ex  parte  Pye  and 
Bubost  support  that  doctrine.  That  case,  however,  is  one  of  great 
peculiarity. 

But,  on  the  other  hand,  if  the  transaction  purports  to  be  a  gift,  and 
not  a  declaration  of  trust,  this  court  will  not  convert  an  imperfect  gift 
into  a  trust  The  case  of  Edwards  v.  Jones  is  distinct  on  this  point. 
The  obligee  of  the  bond,  in  that  case,  made  an  indorsement  on  it  in 
terms  very  similar  to  the  present  deed.  It  was  to  this  efifect:  '*!, 
Mary  Custance,  do  hereby  assign  and  transfer  the  within  bond  or 
obligation,  and  all  my  right,  title,  and  interest  thereto,  unto  and  to  the 
us^  of  my  niece,  £.  E.,  with  full  power  and  authority  for  the  said  £.  £. 
to  sue  for  and  recover  the  amount  thereof,  and  all  interest  now  due  or 
hereafter  to  become  due  thereon."  Both  Sir  L.  Shadwell,  origiually, 
and  Lord  Cottenham,  on  appeal,  held  this  to  be  an  imperfect  gift  and 
not  a  trust,  and  that  the  relation  of  trustee  and  cestui  que  trust  was  not 
created.  This  case  was  commented  upon  with  approbation,  and  fol- 
lowed by  Vice  Chancellor  Wigram  and  Lord  Lyndhurst,  in  Meek  v. 
Kettlewell,^  and  I  have  no  doubt  but  that  it  correctly  states  the  law 
relating  to  these  instruments. 

What  is  the  case  here  ?  The  instrument  does  not  profess  to  be  a 
declaration  of  trust,  but  to  be  a  distinct  gift.  The  giver  treats  it  as 
such,  and  parts  with  the  deed,  which,  if  he  had  meant  to  constitute 
himself  the  trustee,  he  should  not  have  done.  It  is,  in  truth,  not  a 
declaration  of  trust,  but  either  a  gift  of  the  whole  property  or  nothing. 
^.8  a  gift  it. is  clearly  lnopfii:atiyfi.i_AP  estate. jiassed^.  andj  in  truth, 
nothing  took  place,  but  the  execution  of  the  deed,  the  communici^Bon 
of  it  to  the  wife,  and  thja  delivery  of  it  to  the  attesting  witness.  TT 
I  were  to  decide  that  this  deed  would  be  good  as  between  strangers,  I 

1  The  learned  jadge  seems  to  have  oTerlooked  Wheatley  v.  Pnrr  (1837),  1  Keen, 
551,  and  Thorpe  v.  Owen  (1842),  5  Beav.  224.    As  late  as  1855,  however,  Lord  Cran-. 
worth,  C.  said,  in  Scales  v,  Mande,  6  D.  M.  &  G.  43,  51 :  "A  mere  declaration  of  trostl 
by  the  owner  of  property  in  favor  of  a  volnnteer  is  inop^tire,  and  this  coart  will! 
not  interfere  in  snch  a  case.  ^  The  case  is  different  where  there  has  been  a  change  of 
legal  ownership,  and  so  a  tmst  has  been  constitnted,  and  then  the  court  will  inquire 
what  the  trusts  are.    But  there  is  no  authority  !n  favor  of  the  HofonHQnf'g  r^nt^n, 
tion."    His  Lordship  corrected  this  dictum  in  Jones  v.  Locke,  1  Ch.  Ap  23,  28»  re- 
marking :  "  And  there  is  no  doubt  also  that,  by  some  decisions,  unfortunate  I  must 
think  them,  a  parol  declaration  of  tmst  of  personalty  may  be  perfectly  valid  even 
mhen  voluntary."  —  Ed. 

^  1  Hare,  464. 
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sfaoald  really  be  deciding  that,  if  a  man  execute  a  deed,  simply  saying, 
'^  I  hereby  give  all  my  estate  at  A.  to  another,"  and  nothing  further 
takes  place,  either  to  give  possession  or  to  transfer  the  legal  estate, 
this  court  would  compel  delivery  of  the  estate.  This  would,  in  my 
opinion,  be  contrary  to  the  authorities, 'and  I  entertain  no  doubt  but 
that,  in  such  a  case,  equity  would  leave  the  parties  to  their  legal  rights, 
whatever  they  might  be,  and  would  not,  in  any  respect,  interfere  to 
assist  either  party.  The  observations  of  Sir  J.  Wigram  are  admira- 
bly accurate  and  distinct  on  this  head. 

The  next  question  is  this :  This  was  a  transaction  between  husband 
and  wife ;  the  deed  was  executed  for  the  benefit  of  the  wife ;  it  is  ex- 
pressed to  be  for  her  sole  use.  Did  this  circumstance  give  to  the  trans- 
action a  different  character  from  that  which  it  would  have  had  if  it  had 
been  one  between  strangers?  Was  there  a  good  trust  created  as  soon 
as  the  deed  was  executed?  In  other  words,  could  the  wife,  during  the 
life  of  the  husband,  have  maintained  a  bill  in  this  coart,  by  her  next 
friend,  against  the  husband,  to  have  it  declared  that  he  was  a  trustee  of 
this  property,  and  to  have  the  trusts  applied  for  her  separate  use?  I 
am  of  opinion  that  no  such  bill  could  have  been  supported.  It  is  true 
that  Lord  Thurlow>  in  Colman  u  Barrel,  says :  *^  Whenever  you  come 
into  equity  to  raise  an  interest  by  way  of  trust,  there  must  be  a  valuable 
consideration,  or,  at  least,  what  a  court  of  equity  calls  a  meritorious 
consideration,  such  as  payment  of  debts,  or  making  a  provision  for  a 
wife  or  child."  This,  if  taken  literally,  is,  I  think,  inaccurately  stated, 
because,  if  the  relation  of  trustee  and  cesttii  qtie  tntst  be  clearly  es- 
tablished, the  court  will  act  upon  it,  although  there  was  no  consideration 
at  all ;  but  if  it  be  meant  by  this  passage  that  instruments  importing  a 
gift  are  considered  in  a  different  point  of  view  when  there  is  a  merito- 
rious consideration  than  where  there  is  none  at  all,  or,  in  other  words, 
that  a  voluntary  gift  by  a  man  to  his  creditors,  or  to  his  wife  or  child, 
is  to  be  regarded  on  different  principles  from  one  to  a  stranger,  I  am 
unable  to  discover  on  what  principle  such  a  proposition  can  properly 
rest ;  nor  can  I  find  it  supported  by  any  of  the  decided  cases. 

On  the  contrary,  the  opposite  is  expressly  decided  in  the  case  of 
Jeffreys  v.  Jeffreys.^  In  that  case,  a  father,  by  a  voluntary  settle- 
ment, conveyed  certain  lands  to  trustees,  in  trust  to  pay  him  an  an- 
nuity for  his  life,  and,  after  his  death,  to  sell  and  divide  the  proceeds 
amongst  his  daughters ;  and,  by  the  same  deed,  he  covenanted  to  sur- 
render certain  copyholds  to  the  uses  of  the  settlement,  but  which  he 
^*  omitted  to  do.     The  court  executed  the  trust  of  the  freeholds,  that 

being  complete,  but  dismissed  the  bUl  with  costs,  so  far  as  related  to 
the  copyholds. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the  relation  of  trus- 
tee and  cestui  que  trust  was  not  created  in  this  case ;  that  the  transac- 
-^'  "^'     tlon  was  an  imperfect  gift,  in  regard  to  which  equity  will  not  interfere 

1  Or.  ft  P.  138. 
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to  assist  either  side,  bat  will  leave  the  parties  as  it  finds  them,  and 
that,  oonseqaently,  this  injunction  must  be  dissolved.^ 


BADDELET  t;.   BADDELET. 

In  the  High  Coubt  of  Justice,  before  Sih  Richard  Malinb,  V.  C.^ 

July  24,  1878. 

[Reported  in  9  Chancery  Divition,  118.] 

Ok  the  dOth  of  April,  1872,  John  Baddeley  executed  a  deed  poll,  of 
which  the  material  part  was  as  follows :  ^'  Whereas  I  am  beneficially 
possessed  of  the  ground  rents  hereby  intended  to  be  settled,  now  in 
coDsideration  of  my  love  aud  affection  for  jay  irifn  I  dcihereby  settle^ 
assign,  transfer,  and  set  over  unto  my  said  wife  Eliza  Baddeley  as 
though  she  were  a  single  woman,  her  executors,  administrators,  and 
assigns,  all  that  my  share  in  [certain  specified  houses  and  ground  rents 
in  Middlesex}  as  though  she  were  now  a /erne  sole  and  unmarried,  and 
in  accordance  with  the  spirit  and  intention  of  the  recent  act  of  Parlia- 
ment entitled  the  Married  Women's  Property  Act,  1870." 

This  deed  was  duly  registered  in  the  Middlesex  Registry,  and  Mrs. 
Baddeley  entered  into  the  receipt  of  the  rents. 

Mrs.  Baddeley  claimed  a  declaration  that  the  deed  poll  operated  as 
a  valid  assignment,  and  a  demurrer  to  the  claim  was  put  in  on  behalf 
of  Mr.  Baddeley's  legal  personal  representatives. 

J.  Pearson^  Q.  C,  and  Qregory^  for  the  legal  personal  represent* 
atives. 

Olaaae^  Q-  C,  and  Methold^  for  the  widow.' 

Malins,  v.  C.  No  one  can  doubt  that  the  husband's  intention  here 
was  to  give  his  wife  the  leasehold  property ;  but  it  is  contended  that 
the  deed  was  intended  to  be  an  assignment,  and  is  therefore  inoperative 
as  between  husband  and  wife.  No  doubt  a  voluntary  gift  by  way  of 
assignment  is  invalid,  unless  it  is  perfected  by  a  transfer ;  the  volun-i 
tary  settlor  must  do  all  that  he  can  do  to  transfer  the  property,  and  a 
Juiaband^cannot  transfer  tQ  hjg.splfi,  But  this  is,  in  my  opinion,  a  cJtBfft 
where JhfihiiflbaAiribasdfiHftrftd  himaelf  a  trustae-ler'^^is-wife,  and  she 
entered  into  possession,  —  an  act  which  I  construe,  not  as  an  attempt 
to  take  possession  adversely  to  her  husband,  which  could  not  be  done, 
as  is  shown  by  Roe  v.  Wilkins,'  but  as  a  taking  possession  of  her  sep- 

1  In  Woodford  v.  Charnle/,  28  Bear.  96,  where  one  who  held  the  legal  estate  in  a 
certain  freehold  to  secure  the  jmyment  of  £5,000,  for  which  payment,  however,  no  one 
was  personally  liable,  assigned,  by  a  Tolnntary  deed,  his  interest  in  the  said  £5,000,  to 
trustees  upon  certain  trusts  therein  declared.  Sir  John  Romilly,  M.  R.,  decided  that 
the  deed  was  whoUy  inoperative.    See  Lane  v.  Ewing,  81  Mo.  75.  —  Ed. 

'  The  arguments  of  counsel  are  omitted.  ^-Ed^ 

•  4  A.  ft  E.  se. 
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arate  property  under  the  trust.  The  husband  was  no  dorbt  mistaken 
in  thinking  he  could  make  this  gift  by  way  of  assignment ;  but  there 
is  enough  in  the  deed  to  make  it  operate  as  a  declaration  of  trust  which 
the  court  ought  to  carry  into  effect.  The  law  on  this  subject  is  cor- 
rectly stated  in  Grant  v.  Grant,^  and  I  am  not  disposed  to  disagree 
with  Richardson  v.  Richardson  and  Morgan  v,  Malleson,  notwith- 
standing the  remarks  of  Sir  G.  Jessel  in  Richards  t^.  Delbridge.  I 
therefore  declare  that  there  is  a  trust  properly  constituted  in  favor 
of  Mrs.  Baddeley.' 


In  re  BRETON'S  ESTATE.    BRETON  v.  WOOLLVEN. 
In  Chancsrt,  before  Sir  Charles  Hall,  V.  C,  April  2,  1881. 

[Reported  in  Law  Reports,  17  Chancery  Division,  416.] 

Frederick  Breton,  who  died  on  the  7th  of  June,  1880,  by  his  will, 
dated  the  8th  of  August,  1878,  appointed  two  executora  and  trustees, 
and  after  bequeathing  certain  pecuniary  legacies,  and  making  a  specific 
bequest  to  the  widow  of  a  late  brother,  and  specifically  devising  certain 
freehold  property,  bequeathed  all  the  residue  of  his  property  and 
effects  to  his  trustees  upon  trust  at  their  discretion  to  continue  them 
or  to  make  other  inyestments  of  the  moneys  which  were  vested  in 
them,  and  to  permit  his  wife  to  receive  the  income  of  his  residuary 

1  34  Bear.  623. 

<  Fox  V.  Hawks,  13  Ch.  D.  822;  Jones  v.  CliftOD,  lOI  U.  S.  225;  Moon  v.  Page, 
111  U.  a  117;  McMillan  v.  Peacock,  57  Ala.  127;  Helmetag  v.  Frank,  61  Ala.  67; 
Barker  v.  Koneman,  13  Cal.  9  {sembie) ;  Dale  v.  Lincoln,  62  HI.  22 ;  Majors  i;.  Ever- 
ton.  89  111.  56  ^  Sanford  p.  Finkle.  112  111.  146;  Sims  p.  Rickets,  35  Ind.  181 ;  Brook- 
bank  v.  Kennard,  41  W  339;  Wilder  v.  Brooks,  lU  MIBA.  50 ;  Wells  v.  Wells,  35 
Miss.  638;  Shepard  v.  Sbepard,  7  Johns.  Ch.  57 ;  Hunt  v.  Johnson,  44  N.  Y.  27  ;  Ma- 
son V,  Libbej,  19  Han,  119  (see  Johnson  v.  Rogers,  35  Hon,  267);  Miller  v.  Miller, 
17  Oreg.  423;  Garner  v.  Gamer,  Busbee,  £q.  1 ;  Crooks  v.  Crooks,  34  Ohio  St.  610; 
Penn.  Co.  v.  Neel,  54  Pa.  9 ;  Story  v.  Marshall,  24  Texas,  305;  Jones  v.  Obenchain,  10 
Grat.  259;  Sayers  v.  Wall,  26  Grat  354;  McKenzie  v.  Ohio  Co.,  27  W.  Va.  306; 
Hnmphrej  v.  Spencer  (W.  Va.  1892),  14  S.  £.  R.  410;  Putnam  v,  Bicknell,  18  Wis. 
333 ;  Hannan  v.  Oxlej,  23  Wis.  519;  Wheeler  Co.  v,  Monahan,  63  Wis.  198;  Kinney 
o.  Dexter  (Wis.  1892),  51  N.  W.  R.  82  Accord, 

Fowler  r.  Trebein,  16  Ohio  St.  493, 497  Contra.  Bat  see  Crooks  v.  Crooks,  34 
Ohio  St.  610,  615. 

In  Adams  v.  Adams,  21  Wall.  185,  where  a  hosband  signed,  and  had  recorded,  a 
deed  of  conveyance  of  real  estate  to  A.,  in  trast  for  his  wife,  bot  the  d^d  failed  to 
transfer  the  legal  estate  because  of  the  refusal  of  A.  to  become  a  party  to  the  con- 
Teyance,  it  was  held  that  an  irrevocable  trust  had  nevertheless  been  created  for 
the  wife. 

A  gratuitous  conveyance  by  a  wife  to  her  husband  is  ineffectual,  both  at  law  and  in 
equity.  Kinnaman  r.  Pyle,  44  Ind.  275;  White  v.  Wager,  25  N.  Y.  328;  Winans  v, 
Peebles,  32  N.  T.  423 ;  Blaesi  v.  Blaesi,  14  N.  T.  Civ.  Pr.  216.  (See  Hunt  v.  Johnson, 
44  N.  Y.  27,  35-37;  Townshend  v.  Townshend,  1  Abb.  N.  C.  81.)  But  see  Porter  o. 
Wakefield,  146  Mass-  25,  27.  — Ex>. 
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estate  and  the  investments  during  her  life,  and  after  her  death,  as  to 
the  same  residuary  estate  and  the  income,  upon  trust  for  his  six  nieces 
in  equal  shares. 

The  testator  had  no  real  estate  not  specifically  devised,  but  his  per- 
sonal estate  not  specifically  bequeathed  was  of  the  value  of  about 
^22,000. 

The  testator  intermarried  with  the  plaintiff  in  January,  1868.  At 
that  time  she  was  possessed  of  certain  articles  of  jewelry  of  her  own, 
and  on  the  occasion  of  the  marriage,  and  subsequently,  her  husband 
gave  her  many  other  articles  of  jewelry;  and  all  these  articles  she 
always  retained  and  had  sole  possession  and  used  and  wore  as  she 
pleased. 

The  testator  having  previously  purchased  some  furniture,  on  the  22d 
of  April,  1868,  wrote  and  handed  to  his  wife  the  following  paper :  — 

'^  This  is  to  certify  that  there  being  now  at  Messrs.  Maple  &  Co., 
145  Tottenham  Court  Road,  one  hundred  pounds  worth  of  furniture 
belonging  to  me,  I  give  the  same  to  my  dear  wife  Agnes  A.  Breton, 
absolutely  and  unreservedly,  for  her  own  use  and  benefit. 

^^  Haxell's  Hotel,  Strand,  London,  Fbedk.  Breton, 

April  22d,  1868.  Major  Rl.  WUts  MUitia." 

The  testator,  having  purchased  some  plate  and  plated  articles,  wrote 
to  the  plaintiff  thus :  — 

**  London,  June  1st,  1868. 
'^  My  dearest  Wife, — I  this  day  make  you  a  present  of  the  plate,  &c., 
now  at  Mappin  and  Webb's,  and  which  they  are  taking  care  of  for  me, 
for  your  sole  use  and  benefit.    The  sum  I  paid  for  it  is  j£59  73.  lOd. 

^^  Ever  yr  affecte  husband, 

*' Fbedk.  Bbeton." 

The  testator  and  his  wife  subsequently  hired  a  house  at  Forest 
Hill,  where  they  went  to  reside,  and  thereupon  the  furniture,  plate, 
and  plated  articles  were  removed  thither.  Other  furniture  and  house- 
hold goods  purchased  by  or  belonging  to  the  testator  were  placed  in 
the  same  house,  and  on  the  18th  of  June,  1868,  he  wrote  and  handed 
the  following  to  the  plaintiff :  — 

"  My  dearest  Wife,  —  Having  previously  made  over  to  you  for  your 
sole  use  and  benefit  a  certain  amount  of  furniture,  plate,  &c.,  I  now 
present  you  with  everything,  furniture,  linen,  &c.,  plate,  china,  and 
glass,  and  all  jewelry  now  belonging  to  me  at  No.  1  Dulwich  Villas, 
Devonshire  Road,  Forest  Hill.  All  this  to  be  yours  and  yours  only 
from  this  date,  June  eighteenth,  1868.     This  gift  from 

*'  Yr  ever  affecte  husband, 

*'  Fredk.  Bbeton." 

The  testator  and  his  wife  subsequently  went  to  reside  in  a  house  in 
the  Belvedere  Road,  where  they  lived  at  the  time  of  his  death.    To  that 
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honae  all  the  furniture,  plate,  and  plated  and  other  articles  and  goods 
were  taken  from  the  house  at  Forest  Hill.  While  the  testator  and  his 
wife  resided  together  at  the  two  houses,  the  articles  mentioned  were 
used  in  the  ordinary  way,  and  from  time  to  time  various  additions 
were  made  thereto  by  the  testator ;  but  during  his  life  he  always,  as 
alleged,  spoke  of  all  the  furniture  and  other  articles  and  goods,  and 
the  said  additions  thereto,  as  being  the  sole  property  of  his  wife,  and 
often  referred  to  the  useful  provision  for  her  comfort  which  she  would 
have  therein  and  by  means  thereof  after  his  death. 

The  trustees  and  executors  having  insisted  that  all  the  said  jewelry, 
furniture,  plate,  and  plated  and  other  articles  and  goods,  and  the  said 
additions  thereto,  formed  part  of  the  testator's  estate,  the  widow 
brought  this  action  to  have  it  ascertained  and  declared  whether  the 
same,  or  any  and  which  of  them,  or  any  and  what  parts  thereof, 
belonged  to  her  or  formed  part  of  the  testator's  estate ;  and  if  neces- 
sary an  administration  of  the  trusts  by  the  Court. 
At  the  hearing,  the  executors  did  not  claim  the  articles  of  jewelry. 
W.  Pearson^  Q.  C,  and  Renahaw^  for  the  plaintiff.^ 
CozenS'Hardyy  for  the  defendants,  the  trustees,  and 
HaMings^  Q.  C,  and  H.  Chreenwoody  for  the  defendant,  the  niece, 
were  not  called  upon. 

Hall,  V.  C.  I  am  unable  to  support  this  gift  to  the  plaintiff,  the 
wife,  as  a  trust  declared  by  her  husband  in  her  favor.  I  am  very 
sorry  for  it,  because  it  is  a  monstrous  state  of  the  law  which  prevents 
effect  being  given  to  such  a  gift.  I  think  that  the  difficulty  in  the 
case  is  occasioned  by  two  or  three  of  the  decisions  which  have,  been 
referred  to,  and  which  seem  to  favor  the  contention  that  these  paper 
writings  can  be  supported  as  a  declaration  of  trust  by  the  husband  in 
favor  of  his  wife.  It  was  submitted  that  the  husband  must  be  taken 
to  have  intended,  knowing,  what  the  law  is,  to  constitute  himself  a 
trustee  for  her,  that  being  the  only  way  of  giving  effect  to  the  paper 
writings,  i.  e.,  as  other  trustees  were  not  appointed,  he  must  be  held 
to  have  constituted  himself  a  trustee.  That  argument  appears  to  me 
to  come  to  this,  that  in  every  case  of  an  imperfect  gift  on  the  part  of 
the  alleged  donor,  if  the  gift  be  not  effectual  by  reason  of  an  incom- 
plete transfer  of  the  property  from  the  alleged  donor  to  the  intended 
donee,  or  to  some  person  who  is  to  be  a  trustee  for  the  intended  donee, 
the  Court  must  give  effect  to  the  donation  by  holding  that  the  alleged 
donor  was  a  trustee,  as  it  must  be  considered  that  he  knew  the  law, 
and  that  if  he  did  not  effectuate  his  object  in  the  one  way  in  which  it 
would  have  been  valid,  it  must  be  done  in  another.  But  in  truth,  in 
the  one  case  as  well  as  in  the  other,  whether  a  wife  or  a  stranger  be 
the  object  of  the  gift,  it  is  manifest  from  the  transaction  taken  by 
itself  that  the  alleged  donor  was  mistaken  as  regards  the  proper  and 
legal  mode  of  effectuating  that  which  he  intended  to  do.    It  is  plain 

^  The  argnment  for  the  plaiutiff  is  omitted.  — Eo. 
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that  the  hosband  was  mistaken,  and  it  is  not  necessary  to  impate  to 
him  that  he  meant  to  make  the  gift  in  an  ineffectual  way.  £xK>king  at 
the  documents,  they  are  a  contradiction  of  any  intention  on  his  part  to 
do  that. 

The  case  of  Grant  v.  Grant  ^  was  that  of  a  gift  to  a  wife,  and  if  the 
late  Master  of  the  Rolls  had  based  his  judgment  on  that  ground,  sup- 
porting it  as  being  a  special  and  peculiar  case,  and  creating  a  different 
law  as  applicable  to  husband  and  wife  in  every  case,  I  should  have 
nothing  more  to  do  than  to  follow  that  decision.  But  it  is  plain,  from 
the  reasons  given  for  the  decision,  that  it  was  meant  to  be  applicable 
to  every  other  case  of  the  kind,  and  not  merely  to  that  of  husband 
and  wife.  No  other  cases  of  a  gift  by  a  husband  to  his  wife  have 
been  referred  to  excepting  the  two  recent  decisions  of  Vice  ChanceUor 
Malins  in  the  case  of  Baddeley  v.  Baddeley,  and  of  Vice  Chancellor 
Bacon  in  the  case  of  Fox  v.  Hawks.'  As  to  the  former  case,  I  observe 
that  Vice  Chancellor  Malins  said  that  the  law  was  correctly  stated  in 
the  case  of  Grant  v.  Grant,  and  that  he  was  not  disposed  to  disagree 
with  the  judgments  in  Richardson  v,  Richardson,  and  in  Morgan  v. 
Malleson,  notwithstanding  the  remarks  of  the  Master  of  the  Rolls  in 
the  case  of  Richards  v.  Delbridge.  That  being  so,  there  is,  as  Vice 
Chancellor  Malins  seems  to  have  meant  there  should  be,  a  clear  dif- 
ference of  opinion  between  himself  and  the  Master  of  the  Rolls  upon 
this  question,  because  he  adopted  the  decisions  in  the  two  cases  of 
Richardson  v.  Richardson  and  Morgan  v.  Malleson,  —  decisions  which 
the  Master  of  the  Rolls  would  not  follow.  That  being  so,  I  must 
look  at  all  the  authorities  and  endeavor  to  find  a  correct  statement  of 
the  law  on  the  subject.  I  consider  that  the  principal  authority  in  these 
cases  is  that  of  the  case  of  Milroy  v.  Lord,  where  there  is  a  very  clear 
and  elaborate  statement  of  the  law  by  the  late  Lord  Justice  Turner. 
A  portion  of  the  judgment  of  the  Lord  Justice  was  quoted  by  the 
Master  of  the  Rolls  in  Richards  v.  Delbridge,  and  there  is  much  in  it 
which  is,  I  think,  applicable  to  this  case.  The  Lord  Justice,  after 
stating  that  under  the  circumstances  of  the  case  before  him  it  would 
be  difficult  not  to  feel  a  strong  disposition  to  give  effect  to  the  settle- 
ment to  the  fullest  extent,  said,  ^^  But  in  order  to  render  the  settlement 
binding,  one  or  other  of  these  modes  "  —  i.  e.  transfer  of  the  property 
or  declaration  of  trust —  "  must,  as  I  understand  the  law  of  this  Court, 
be  resorted  to,  for  there  is  no  equity  in  this  Court  to  perfect  an  imper- 
fect gift."  What  I  am  asked  to  do  in  this  case  is  to  read  that  sentence 
as  having  introduced  into  it  the  words,  ^'  except  as  to  a  gift  from  hus- 
band to  wife."  The  Lord  Justice  Turner  also  said,  '*  The  cases,  I 
think,  go  further  to  this  extent,  that  if  the  settlement  is  intended  to  be 
effectuated  by  one  of  the  modes  to  which  I  have  referred,  the  Court 
will  not  give  effect  to  it  by  applying  another  of  those  modes."  To 
give  effect  to  this  gift  I  must  introduce  the  words,  ^'  except  in  the  case 

1  84  Beav.  6S3.  *  13  Ch.  D.  822. 
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of  a  wife."  The  Lord  Justice  proceeded  to  say,  '*  If  it  is  intended  to 
take  effect  by  transfer,  the  Court  will  not  hold  the  intended  transfer 
to  operate  as  a  declaration  of  trust,  for  then  every  imperfect  instru- 
ment would  be  made  effectual  by  being  converted  into  a  perfect 
trust" ;  and  he  added  that  it  must  be  plainly  shown  that  it  was  the 
purpose  of  the  settlement,  or  the  intention  of  the  settlor,  to  constitute 
himself  a  trustee.  It  is  clear  in  this  case  that  it  was  not  so  intended. 
It  was  not  the  purpose  or  meaning  of  the  husband  in  writing  these 
letters  to  constitute  himself  a  trustee  for  his  wife.  I  can  well  under- 
stand in  such  a  case  a  husband  saying  to  his  wife,  *'  I  mean  to  give 
you  this  as  your  own,  but  when  you  ask  me  to  be  a  trustee  for  you  I 
must  respectfully  decline.  I  do  not  want  to  be  involved  in  a  trust  of 
that  kind  or  in  any  trust."  Therefore  it  appears  to  me  that,  notwith- 
standing  the  decisions  of  Vice  Chancellor  Malins  and  Vice  Chancellor 
Bacon  in  the  two  cases  which  have  been  observed  upon,  —  and  here 
I  may  just  state  that  the  case  before  Vice  Chancellor  Bacon  of  Fox  v. 
Hawks  had  many  special  circumstances  in  it  which  are  not  unlikely  to 
have  influenced  his  mind  in  arriving  at  the  conclusion  to  which  he 
came,  —  I  must  hold  that  the  furniture,  plate,  and  other  particulars, 
excepting  the  jewelry,  do  not  belong  to  the  plaintiff,  but  form  part  of 
the  late  husband's  estate.^ 

^  Gore  V.  Knight,  2  Yem.  535,  n.  2 ;  Moore  o.  Moore,  18  Eq.  474 ;  Howes  v.  Pm- 
dential  Co.,  49  L.  T.  Rep.  33 ;  Re  Whitaker,  21  Ch.  D.  657 ;  Hayes  v.  Alliance  Co., 
L.  R.  8  Ir.  149 ;  Dilts  v.  Stevenson,  17  N.  J.  Eq.  406 ;  Wade  v.  Fisher,  9  Rich.  £q.  362 
{tembU)  Accord. 

Cowper's  Case,  3  Atk.  39,  46  (dted);  Grant  v.  Grant,  34  Beav.  623,  Wallings- 
ford  V.  Allen,  10  Pet.  583,  594  (semble) ;  Williams  v.  Maoll,  20  Ala.  721 ;  Mcllwain 
r.  Vaaghan,  76  Ala.  489;  Rabitte  v,  Orr,  83  Ala.  185;  Eddins  v.  Back,  23  Ark.  507  j 
Deming  9.  Williams,  26  Conn.  226 ;  Jennings  v.  Davis,  31  Conn.  134  {temble) ;  Under- 
hill  V.  Morgan,  33  Conn.  105 ;  Wheeler  v.  Wheeler,  43  Conn.  503 ,  Long  v.  White,  5  J. 
J.  Marsh.  226,  229  {aemble) ;  Thomas  v,  Harkness,  13  Bush,  23 ;  Adams  v.  Brackett,  5 
Met.  280,  285  {semUe) ;  Whitten  v.  Whitten,  3  Cash.  191,  199  {temble) ;  (bat  see  Spel- 
man  i;.  Albrich,  126  Mass.  113;)  Ratcliffe  v.  Dougherty,  24  Miss.  181 ;  Wells  v.  Tread- 
well,  28  Miss.  717 ;  Walker  v.  Walker,  25  Mo.  367 ;  Welch  v.  Welch,  63  Mo.  57 ;  Mo- 
Coy  p.  Hyatt,  80  Mo.  130;  Clark  v.  Clark,  86  Mo.  114;  Botts  v.  Gooch,  97  Mo.  88; 
Skillman  v.  Skillman,  2  Beasley,  403  (sembie) ;  Neufville  i;.  Thomson,  3  Edw.  Ch.  92 
{semble);  Babcock  v.  Ehler,  24  N.  Y.  623;  Kelley  v.  Campbell,  1  Keyes,  29;  Savage 
V.  O'Neill,  44  N.  Y.  298 ;  Rawson  ».  Pa.  Co.,  48  N.  Y.  212,  216;  Reed  v.  Reed,  52  N.  Y. 
651 ;  Shuttleworth  v.  Winter,  55  N,  Y.  624  {sembU) ;  Seymour  v.  Fellows,  77  N.  Y. 
170;  Paachall  v.  Hall,  5  Jones,  Eq.  (N.  Ca.)  108  {temble) ;  (see  Warlick  v.  White,  86 
N.  Ca.  139) ;  Huber  v.  Huber,  10  Oh.  371 ;  Sessions  v.  Trevitt,  39  Oh.  St.  259 ;  Mc- 
Kennan  v,  Phillips,  6  Whart.  571 ;  Herr's  Appeal,  5  Watts  &  S.  494;  Lee  v.  Newell, 
107  Pa.  283;  Elms  v.  Hnghcs,  3  Desaus.  155;  Powell  v.  Powell,  9  Hum.  477,  482; 
Sheegog  v.  Perkins,  4  Baxt.  273 ;  McCampbeU  v.  McCampbell,  2  Lea,  661 ;  Templeton 
V.  Brown,  86  Tenn.  50 ;  Bradshaw  v.  Mayfield,  18  Tex.  21  {sembie) ;  Cardell  v.  Ryder, 
35  Vt.  47 ;  Fisher  u.  Williams,  56  Vt.'  586 ;  Fox  v.  Jones,  1  W.  Va.  205  Contra. 

Compare  McLean  v.  Longlands,  5  Yes.  71 ;  Walter  v.  Hodge,  2  Swanst.  92 ;  Ex 
varte  Whitehead,  14  Q.  B.  Div.  419;  Trowbridge  v.  Holden,  58  Me.  117;  Lane  v. 
Lane,  76  Me.  521 ;  Woodford  v.  Stephens,  51  Ma  443  ;  Keniston  v.  Keniston,  56  Vt.  680. 

In  Massachusetts  a  husband's  gift  of  personalty  to  his  wife  is  revocable  by  him, 
but  not  by  his  executor.  Marshall  v.  Jaquith,  134  Mass.  138.  See  also  Mazuqr  » 
Bizford,  44  HI.  129.— Ed. 
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The  Statute  of  Frauds. 


STATUTE  29  CHARLES  II.,  Chapteb  8,  SscnOMB  7,  8,  amd  9. 

1676. 

[8  StatuteM  at  Large,  406.] 

VII.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  ftom 
and  after  the  said  four  and  twentieth  day  of  June  all  jg^lai 
creations  of  trusts  or  confidences  of  anv  land^.  tenements^ 
'"mSntsTsBaBrBeTnanifj^^jed^nd-^^  some  writing  signed  by  the 

party  who  is  by  law  enab^*^*;}  fift  Hf>f*]fit>a  o»^  tin]g^  or  byluslast  will  in 
writing,  or  else  they  shilll  be  nt.<i>rlY  y^i^  and  of  none  effcGt 

yill.  Provided  always,  That  where  any  conveyance  shall  be  made 
of  any  lands  or  tenements  by  which  a  trust  or  confidence  shall  or  may 
arise  nr  ^ai^lt  by  *^^  '""r^i^fttiinn  or  construction  of  law^  or  be  trans- 
ferred or  extinguislied  by  an  act  or  operation  of  law,  then  and  in  eveiy 
such  case  such  trust  or  confidence  shall  be  of  the  like  force  and  effe^ 
as  the  same  would  have  been  if  this  statute  had  not  been  made ;  any- 
thing hereinbefore  contained  to  the  contrary  notwithstanding. 

IX.  And  be  it  further  enacted,  t^**"<^  "1]  (T^^tfl  ftftfl  fiaHi^ninftnta  jj^ 
any  trust  or  confidence  shall  likewise  be  in  writing^  signed  bv,  tlie  part]^ 
r'ftl^*^"^  ^^  ftflgt'£["»"jp^^^^  fifl'^'fi'^''  hy  flttV^  last  m&  j>r  devise^  or  else 
shall  likewise  be  wholly  void  and  of  none  effect* 

^  AtfBRiCAN  Statutes. — The  seventh  section  of  the  English  Statateof  Fnmdfl 
has  been  adopted  with  substantially  the  same  phraseology  in 
Arkansas.  —Ark.  Dig.  (1884),  §  3382. 
Florida.  —  Fla.  Dig.  ( 1881 ),  c.  32,  §  2. 

—Illinois.  —111.  Rev.  St.  (1887),  p.  742,  §  9. 

Maryland.  —  Alex.  Br.  St.  ( 1870),  p.  546. 
Missonri.  —Mo.  Key.  St.  (1879),  §  2511. 
New  Jersey.  —  N.  J.  Rev.  St.  (1877),  p.  445,  §  8. 
Pennsylvania.  —  1  Br.  &  Pnrd.  Dig.  (1883),  p.  831,  }  3. 
South  Carolina.  —S.  Ca.  Gen.  St.  (1882),  §  1961. 
1^  ^^    In  the  following  States  trusts  of  land  must  be  ".created  y^  i1<^1m<m1  "  in  writing : 
Jj^'^^X     California.  —  Cal.  Civ.  Code  (1885),  §  852.  -  "    t     _,m«^^ 

^^        ^  Dakota.  —  Dak.  Comp.  L.  (1887),  §  2795. 
Georgia.  — Ga.  Code  (1882),  §  2310. 
Maine.  — Me.  Rev.  St  (1883),  c.  73,  §  11. 
Massachusetts.  —  Mass.  Pub.  St.  (1882),  c.  141,  §  1. 
New  Hampshire.  — N.  H.  Gen.  L.  (1878),  c.  135,  §  13. 
Vermont.-  Vt.  Rev.  L.  (1880).  §  1933. 

In  others  such  trusts  must  be  "  created  nr  ^^'^^^'^^  by  j^gl^— PF  ^Blffly^  ^ 
writing,^'  e.  g. :  -  "   '  -  *    """^ 

Colorado.  ^Colo.  Gen.  St.  (1888),  {  1515. 
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Michigan.  — 3  How.  An.  St.  (1882),  §  6179. 
MinneBota.  — Minn.  St.  (1878),  c.  41,  {  10. 
Montana.  — Mont  Comp.  St.  (1887),  }  217,  p.  651. 
Nebraska.  —  Neb.  Comp.  St.  (1881),  c.  32,  {  3. 
Nevada.  —  Nev.  Gen.  St  (1885),  §  2624. 
New  York.  —  4  N.  Y.  Rev.  St  (1889),  2580. 
Oregon.  —  Hiirs  An.  Laws  (1887),  593,  594. 
Or  bj  *'  deed  or  instrument  in  writing  " : 
Idaho.  —  Id,  KeT.  St  (1887),  §  6007. 
Utah.  —  Ut  Comp.  L.  (1888),  §  3916. 

Wisconsin.  —  Sanborn  and  Berrjrman,  Annol.  St  (1889),  §  2302. 
In  two  States  the  statnte  provides  that  tmsts  shall  be  "^ig^jf^^*'  in  writbg,  Tix. : 
Alabama.  —  Ahk  Code  (1886),  §  1845.  y  \ 

Indiana.  —  Ind.  Rev.  St  (1881 ),  §  2969. 
In  Maine,  at  one  ^me,  tmsts  most  be  "created  an<f  declared.**   Me.  Rev.  St  (1841 ), 
c91,§31.  ' 

In  two  others  "  declarations  or  creations  of  trusts  .  .  .  most  be  executed  in  the 
same  manner  as  deeds  of  conveyance,"  viz. : 

Iowa.  —  McClain's  An.  Code  (1888),  §  3185. 
Kansas.  —  Kas.  Comp.  L.  (1885),  §  1092.    See  also  §  6042,  1. 
In  one  State  trusts  must  be  '*  made  and  manifested  by  writing,"  and  the  writing 
must  be  "  acknowledged  and  proved  as  other  writings,"  must  be  recorded,  and  takes 
effect  only  from  the  time  it  is  lodged  for  record,  viz. : 
Mississippi.  —  Rev.  Code  Miss.  (1880),  §  1296. 
In  the  following  States  and  Territories  there  is  no  statute  making  a  writing  essen* 
tial  to  the  validity  of  a  trust : 

Arizona.  Rhode  Island. 

Connecticut.  Tennessee. 

Delaware.  Texas. 

Kentucky.  Virginia. 

New  Mexico.  West  Viiginia. 

North  Carolina.  Wyoming. 

Ohio. 
In  these  States,  therefore,  there  would  seem  to  be  no  objection  to  oral  trusts  of 
land.  This  view  has  been  adopted  in  most  of  them.  Hall  r.  Livingston,  3  Del.  Ch. 
348;  Pierson  v,  Pierson,  5  Del.  Ch.  11 ;  Miller  o.  Stokely,  5  Oh.  St.  197 ;  Mathews  v, 
Leaman,  24  Oh.  St  615 ;  Harvey  v.  Gardner,  41  Oh.  St.  642  ;  Haywood  v.  Ensley,  8 
Humph.  460;  James  v.  Fnlcrod,  5  Tex.  512;  Mead  v.  Randolph,  8  Tex.  191,  198; 
Fretelliere  v.  Hindes,  57  Tex.  392;  U.  S.  Bank  v.  Carrington,  7  Leigh,  576  {semble) ; 
Walraven  v,  Locke,  2  Pat.  &  H.  547,  552  {semble),  (But  see  Sprinkle  v.  Heyworth, 
26  Grat.  384,  392 ;  Borst  v.  Nalle,  28  Grat.  423,  436.)  A  similar  view  prevailed  in 
Mississippi  and  Pennsylvania  before  there  was  any  statutory  requisite  of  writing  in 
the  case  of  trusts.  Soggins  v.  Heard,  31  Miss.  426,  429 ;  Hubert  v.  Murphy,  7  Barr, 
420;  Freeman  v.  Freeman,  2  Pars.  Eq.  81 ;  Lingenfelter  v.  Ritchey,  58  Pa.  485 
(explaining  Porter  v.  Mayfleld,  21  Pa.  263) ;  Meason  v.  Kaine,  63  Pa.  335,  339. 

In  Connecticut  and  Kentucky,  however,  the  courts  have  held,  but  npon  reasoning 
that  will  not  bear  examination,  that  a  writing  is  essential  to  the  validity  of  a  trust  of  '»,. 
land  although  not  required  by  any  statute.  Dean  v.  Dean,  6  Conn.  285 ;  Church  v. 
Sterling,  16  Conn.  388,  401 ;  Vail's  Ap.,37  Conn.  185, 198  ;  Todd  v.  Munson,  53  Conn. 
579 ;  Chiles  v.  Woolson,  2  Bibb,  71  ;  Parker  v.  Bodley,  4  Bibb,  102;  Graves  v,  Dugan, 
6  Dana,  331,  332;  Aynesworth  v.  Haldeman,  2  Dnv.  565,  569-570. 

In  North  Carolina  a  trust  created  after  the  analogy  of  a  feoffment  to  uses  is  valid 
though  oral.  Shelton  v.  Shelton,  5  Jones,  £q.  292 ;  Riggs  v.  Swan,  6  Jones,  £q.  118  : 
Leggett  V.  Ijeggett,  88  N.  Ca.  108.  But  a  trust  following  the  analogy  of  a  bargain 
and  sale,  or  covenant  to  stand  seised,  can  arise  only  by  deed.  Frey  v.  Ramsonr,  66 
N.  Ca.  466 ;  Pittman  v.  Pittman,  107  N.  Ca.  159. 

In  West  Virginia  a  unique  distinction  is  taken.  An  oral  trust  is  valid  if  in  favor 
ol.  a  third  person^  but  invalid  if  in  favor  of  the  grantor.    Haidman  v.  On,  5  W.  V^ 
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71 ;  Kease  &.  Capebaii,  8  W.  Va.  95, 109 ;  Troll  v.  Carter,  15  W.  Va.  567, 578 ;  Zane  v. 
Fink,  18  W.  Va.  693,  755;  Pnaey  v,  Gardner,  21  W.  Va.  469 ;  Cain  r.  Cox,  23  W.  Va. 
594 ;  Titchenell  v.  Jackson,  26  W.  Va.  460. 

What  is  ▲    Suffigibxt  Comfliancb  with  thx  Statutb.  —  In  jonsdicfcions 

where  by  the  terms  of  the  statute  a  trust  need  not  be  created,  but  most  be  "  mani- 

feated  and  proved  "  by  a  writing,  a  snbseqnent  admission  in  writing  by  the  party  to  be 

iLcharged  is  as  effectnal  as  the  expression  of  a  trost  in  the  instrnment  of  its  creation. 

^^jifi^ And  this  admission,  like  any  otner,  may~be  contained  in  almost  any  conceivable  doco^ 

0  0^^        ment,  as  a  letter,  pamphlet,  petition,  answer,  deposition,  receipt,  contract,  or  the  like. 

t  Smith  D.  Wilkinson,  3  Ves.  Jr.  705,  cited ;  Forster  v.  Hale,  3  Ves.  Jr.  696,  707,  5  Ves. 

308,  315 ;  Randall  v.  Morgan,  12  Ves.  67,  73-74 ;  Dale  v.  Hamilton,  2  PhilL  266,  275 ; 

Smith  v.  Matthews,  3  D.  F.  &  J.  139, 151 ;  Pant  Mawr  Co.  v.  Fleming  (Conrt  of  Sea- 

/*   t  sion,  1883),  10  R.  457  ;  Robson  v.  Harwell,  6  Ga.  589,  604;  McLanrie  v.  Partlow,  53 

V    y  HI-  340;  Kingsbary  v,  Bnmsidei  "<i8  Jill.  310;  Phillips  v,  Sonth  Park  Commissioners, 

X.A  711JLll'^f26,  640 ;  Aynesworth  v.  Haldeman,  2  Dnv.  565,  569 ;  Bragg  v.  Paulk,  42  Me. 

''  502  ;"^te8  v.  Hnrd,  65  Me.  180 ;  McClellan  v.  McClellan,  65  Me.  .500 ;  Maccubbin  v. 

Cromwell,  7  Gill  &  J.  157 ;  Albert  v.  Winn,  5  Md.  66,  73;  Gordon  v.  McCnlloh,  66 

Md.  245 ;  Barren  v.  Joy,  16  Mass.  221 ;  Safford  p.  Rantonl,  12  Pick.  232 ;  Montagae 

V.  Hayes,  10  Gray,  609;  Urann  v.  Coates,  109  Man.  581 ;  Cornelias  v.  Smith,  55  Mo 

528 ;  Packard  v.  Putnam,  57  N.  H.  42 ;  Hutchinson  v.  Tindal,  2  Green,  Ch.  357 ;  Smith 

V.  Howell,  3  Stockt  349 ;  Brown  v.  Combs,  5  Dutch.  36 ;  McVay  v,  McVay,  43  N.  J. 

£q.  47  ;  Newkirk  v,  Pla<»,  47  N.  J.  £q.  477 ;  Movan  v.  Hays,  1  Johns.  Ch.  339,  342 ; 

Steere  v.  Steere,  5  Johns.  Ch.  1, 12 ;  Gomez  v.  Traders'  Bank,  4  Sandf.  102 ;  Cook  o. 

Barr,  44  N.  Y.  156;  Rutledge  v.  Smith,  1  McC.  Ch.  119;  Reid  v.  Reid,  12  Rich.  Eq. 

213 ;  Mathews  v.  Massey,  4  Baxt  450;  Pinney  o.  Fellows,  15  Vt.  525,  539 ;  McCand- 

less  r.  Warner,  26  W.  Va.  754 ;  Pratt  v.  Ayer,  3  Chand.  265. 

Statutes  requiring  trusts  to  be  "  createdfSj  declared  */  in  writing  have  received  a 

I^X        similar  interpretation.    Jenkins  v.  E^dredge,  3  Story,  294  (semble) ;  Bates  v.  Hnrd,  65 

r^  hf^  \      Me.  180 ;  McClellan  v.  McCleUan,  65  Me.  500;  Urann  v.  Coates,  109  Mass.  581 .    Even 

w^  when  the  trust  must  be  " created  or  declared  by  deed  or  oinyeyance  in  writipg."  the 

deed  or  conveyance  may  be  subseJJQmil'  lu  lllB  TTSiSlion  of  the  oral  trust.    Sime  v, 

Howard,  4  Nev.  473 ;  Wright  v.  Douglass,  7  N.  Y.  564  (see,  however,Xook  v.  Barr,  44 

N.  Y.  156, 159) ;  White  v,  Fitzgerald,  19  Wis.  480.    Compare  Loring  v.  Palmer,  118 

tr.  S.  321,  339. 

If  the  statute  requires  the  trust  to  be  "<a&ated"  or  "creatQ^  <md  declMe(^'  in 
writing,  a  subsequent  memorandum  would  seem  to  be  insuMcient.  The  court*so  de- 
cided in  Richardson  t7.  Woodbury,  43  Me.  206,  212,  interpreting  Me.  Rev.  St.  (1841), 
c.  91,  §  31,  now  repealed.  But  see,  contra,  Gaylord  v,  Lafayette,  115  Ind.  423,  428, 
The  question  was  expressly  left  open  in  Patton  v,  Beecher,  62  Ala.  579,  587. 

Inasmuch  as  a  subsequent  memorandum  operates  as  an  admission,  the  intention  of 
the  party  making  it  is  immaterial.    Welford  v.  Beazely,  3  Atk.  503 ;  Bates  v.  Hard, 
65  Me.  180;  Hutchinson  v.  Tiodal,  2  Green,  Ch.  357,  362;  Browne,  St.  Frauds  (4th 
ed.),  §  99.    It  is  conceived,  indeed,  that  the  memorandum,  if  otherwise  complete, 
would  be  a  sufficient  compliance  with  the  statute,  even  though  it  contained  an  express 
repudiation  by  the  trustee  of  his  liability.    See  Langdell,  Sales,  Index,  IT  72 ;  Bailey  v. 
Jf^    Sweeting,  9  C.  B.  n.  s.  843 ;  Buxton  v.  Rust,  L.  R.  7  Ex.  279.    There  is,  however,  one 
\^        exception  to  this  proposition.    A  defendant  who  in  his  answer  to  a  bill  in  equity 
,*  admits  an  oral  trust  may  nevertheless  clai]}!  the  benefit  of  the  statute  as  a  bar  to  t]]A.. 

Clf'*^  relief  sought.    Dean  v.  Dean,  1  Stockt.  425'(semBle)';  Whiting  v^Gonii,2  i^ST  552 

i  (semble),    Ifcon  the  other  Kand^  thQjdefendant  does  not  rely  on  the  Statute  of_  Frauds 

iahis  answer.  anTltHe' answer' discloses  the  terms  of  the  trust,  the  plaintiff  wilT^be* 
entitled  to  a  decree  for  the  execution  of  the  trust;  McLaurie  v,  Parker,.^dIlL^3^' 
McCubbin  v.  Powell,  7  Gill  &  J.  157;  the  section  of  the  statute  relating  to  trusts 
differing  from  that  relating  to  the  sale  of  gpodg,  tbe^roftmorandnm  oi  which,  must^ 
exist  before  action  brought.    Langden,  lisales.  Index,  IT  72. 

Antecedent  Writing.  —  A  writing  antecedent  to  the  creation  of  a  trust  cannot  operate 
as  an  admission,  which  must,  of  course,  relate  to  a  contemporaneous  or  pre-existing 
fact    But  such  a  writing  may  be  an  offer  to  act  as  trustee,  which  upon  acceptance  be- 
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GARDNER  v.  ROWE. 

In  Chancebt,  before  Sib  John  Leach,  V.  C,  Mat  9,  June  19, 

July  5,  1825. 

[Beporud  in  S  Simon  f-  Stuart,  346.] 

The  Vice  Chancellob.^    On  the  1st  of  January,  1812,  the  Earl  of 

Mount  Edgecumbe,  by  indfititur^  nf  fhut  f\f^^^  ynmt^  *^  »K^  l.^y^]^pipt 

George  Wilkinson  the  lease  or  set  of  a  certainmine,  chJ\m\  thft  ^lF"j^ 
Regent  Jiine,  lor  k  l^tm  or  xweniy-one  years,  for  the  eonaii 
^hArpjn  in<>yifinn<>d ;  i^^d^  by  an  indenture  bearing  date  the  23d  August, 
1813j  the  bankrupt  George  Vviifeinson,  who,  at  the  request  of  Rowe, 
had  previously  assigned  five  fourteenths  to  one  Brodrick,  after  reciting 
that  his  name  was  used  in  the  said  indenture  of  the  1st  January,  1812, 
as  a  trustee  for  Joshua  Rowe,  assigned  and  transferred  the  remaining 
fifty-nine  juirfi  or  nharaa  tn  the  said  J.  Rowe,  for  the  residue  of  the 

comes  a  written  obligation  bo  to  act,  and  as  such  is  a  compliance  with  the  statute. 
Bellamy  o.  Barrows,  C.  t.  Talbot,  97 ;  Morton  v,  Tewart,  2  Y.  &  C.  Ch.  67.  See  also 
Jackson  v,  Moore,  6  Cow.  706,  726.  It  was  intimated  in  Childers  v.  Childers,  1  DeG. 
&  J.  482,  that  a  letter  written  bv  a  grantor  antecedent  to  a  deed  of  conveyance,  and 
not  referred  to  in  the  deed,  might  be  a  snfficient  writing  to  satisfy  the  statute.  But 
this  opinion  seems  erroneous.    The  case  itself  was  rightly  decided  on  other  grounds. 

Bbqcisitbs  or  ths  Writing.  — The  writing  must  contain  a|^the  terms  of  the 
trust.  Smith  v.  Matthews,  S  D.,  F.  &  J.  1S9 ;  Loring  v.  Palmer,  1 18  U.  S.  321 ;  Gay- 
lord  9.  Lafayette,  115  Ind.  423, 429 ;  McClellan  v.  McCleUan,  65  Me.  500,  506  {temble) ; 
BlodgeU  V.  HUdreth,  103  Mass.  484,  486 ;  York  v.  Perrine,  71  Mich.  567 ;  Newkirk  o. 
Place,  47  N.  J.  Eq.  477,  486 ;  Steere  v.  Steere,  5  Johns.  Ch.  1 ;  Cook  v.  Barr,  44  N.  Y, 
156;  Dillaye  i;.  Greenongh,  45  N.  Y.  438  (sembU);  Dyer*s  Appeal,  107  Pa.  446;  Mo- 
Candless  v.  Warner,  26  W.  Va.  754,  780. 

Bi^  jftft-  ctmira^  the  language  of  the  court  in  Kingsbury  v.  Bumside,  58,J]^10; 
Fast  0.  McPherson,  98111.  496.  But  the  facts  in  each  of  these  cases  disclose  a  trust 
arising  by  operation  of  law. 

The  terms  of  the  trust  need  not  be  contained  in  one  document, but  maybe  collected 
from  several  papers,  if  connected  either  physically  or  by  reference  of  one  to  another,  or 
if  on  their  face  referring  to  the  same  transaction.  Kronheim  o.  Johnson,  7  Ch.  D.  60; 
Loring  V.  Palmer,  118  U.  S.  321 ;  Tenney  v.  Simpson,  37  Kas.  579.  Indeed,  by  some 
modem  cases  the  connection  between  separate  papers  may  be  shown  by  parol  evidence. 
Oliver  v.  Hunting,  44  Ch.  D.  205. 

Signature  or  Subscription,  — The  writing  must  be  signed;  it  need  not  be  subscribed. 
Morison  ».  Turnour,  18  Ves.  175  (semble) ;  Kronheim  iT* Johnson,  7  Ch.  D.  60,  67 ; 
Smith  V,  Howell,  3  Stockt.  349  ;  Newkirk  v.  Place,  47  N.  J.  Eq.  477,  486.  Except  in 
jurisdictions  where  the  statute  in  terms  requires  the  writing  to  be  subscribed,  as  in  _ 

r«t]jfnr^ja  Civ.  Code  (1885),  §  852 ;  Colorado,  Gen.  St.  (1883),  {  1515 ;  Dakota,  Comp.  | 

L.  (1887),  §  2795 ;  Idaho,  Kev.  St.  (1887),  §  6007;  Michigan,  2  How.  An.  St.  (1882), 
§  6179;  Minnesota,  St.  (1878),  c.  41,  tit.  2,  f.  10;  Montana,  Comp.  St.  (1887),  §  217, 
p.  651;  Nebraska,  C.  S.  (1887),  c.  32,  §  3;  Nevada,  Gen.  St  (1885),  §  2624;  New 
York,  4  N.  Y.  Rev.  St.  (1889),  2589  ;  Oregon,  HiU's  An.  Laws  (1887),  593,594;  Utahi 
Comp.  L.  (1888),  §  3916 ;  Wisconsin,  S.  &  B.  An.  St.  (1889),  §  2802. -<£i>. 

^  See  tupra,  p.  70,  n.  I.  —  Ed. 
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Bald  term.  It  is  admitted  that,  prior  to  this  assignment,  an  act  of 
bankruptcy  had  been  committed  by  the  said  George  Wilkinson,  and 
that  a  commission  of  bankrupt  was  duly  issued  against  him  in  the 
month  of  November,  1818  ;  and  the  present  bill  is  filed  by  the  assignees 
of  Wilkinson  under  that  commission  against  J.  Bowe  and  certain  other 
persons  claiming  interest  under  him  in  the  Wheal  Regent  Mine,  for  the 
purpose  of  having  it  declared  that  the  lease  of  the  Wheal  Regent  Mine 
is  the  property  of  the  bankrupt.  On  the  hearing  of  this  cause  the 
plaintiffs  contended  that  it  was  established,  by  the  evidence  in  the 
cause,  that,  at  the  time  of  the  grant  from  Lord  Mount  Edgecumbe,  it 
was  the  purpose  of  the  bankrupt  and  J.  Rowe  that  the  bankrupt  should 
hold  the  lease  for  his  own  benefit,  and  not  as  a  trustee  for  J.  Rowe ; 
and  the  plaintiffs  further  contended,  as  a  point  of  law,  that  if  in  fact  it 
had  been  the  purpose  of  the  bankrupt  and  J.  Rowe,  at  the  time  of  the 
grant  from  Lord  Mount  Edgecumbe,  that  the  name  of  the  bankrupt 
should  be  used  as  a  trustee  for  J.  Rowe,  yet  that  such  trust  could  not 
prevail,  because  there  was  no  written  declaration  of  tnist  within  the 
Statute  oTTi'ftUUffcithu  (jhuB^baindcutmu  Ul  2llh  ilugusCi^ii^,  tlfUIOh, 
being  executed  by  the  bankrupt  after  his  bankruptcy,  could  not  operate 
tb'^efeafr  the  cTaim  of  his  assignees:  ^  "  '" 

It  appeared  to  me  at  the  hearing  that  I  could  not  properly  enter  upon 
the  consideration  of  this  point  of  law  without  first  coming  to  a  con- 
clusion upon  the  fact,  whether  the  name  of  the  bankrupt  was  or  not 
used  in  the  indenture  of  January,  1812,  as  a  trustee  for  the  defendant 
J.  Rowe,  and  I  directed  an  issue  accordingly.  At  the  trial  of  this 
issue,  the  jury  found  that  the  name  of  the  bankrupt  was  used  as  a 
trustee  for  J.  Rowe ;  and  a  motion  having  been  made  before  me  by  the 
plaintiffs  for  a  new  trial  of  that  issue,  I  refused  to  disturb  the  verdict. 

The  question  which  has  now  been  mainly  argued  before  me  is,  whether 
the  indenture  of  the  24th  August,  1813,  having  been  executed  by  the 
bankrupt  subsequent  to  his  bankruptcy,  can  or  not  be  received  as 
against  his  assignees  as  a  declaration  of  trust  in  writing.  Upon  a  con- 
sideration of  the  several  cases  which  have  been  referred  to  in  the  align- 
ment, it  does  not  appear  to  me  that  any  authority  has  been  produced 
which  is  du'ectly  in  point.  All  the  cases  establish  that  a  bankrupt 
cannot,  by  any  act  subsequent  loTiis  bankruptcy,  transfer  any  interest 
from  his-  assignees.  Thus,,  a  bankrupt  cannot  defeat  the  interest u^f 
his  assignees  by  a  power  of  appointment  Can  the  bankrupt  be  said 
bO  have  any  interest  in  this  mine  at  the  time  of  his  bankruptcy?  He 
might  have  recovered  possession  of  this  mine  by  force  of  his  legal  title ; 
but  he  would  then  have  recovered,  not  in  respect  of  his  interest,  but 
by  converting  a  statute,  made  for  the  prevention  of  fraud,  into  an 
instrument  of  hiTpwii  fraud.  It  is  not  disputed  that  this  deed*  of 
August,  1813,  would  have  prevailed  against  the  assTgflees,  as  B'tleclara- 
tion  of  trust,  if  it  had  been  executed  before  the  bankruptcy.  Yet  a 
mere  voluntary  deed,  executed  before  the  bankruptcy,  will  not  prevail 
against  the  assignees.    This  deed,  therefore,  in  respect  to  the  moral 
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obligation  on  the  trustee  to  give  effect  to  his  trust,  would  not»  in  such 
case,  have  been  considered  as  a  mere  voluntary  deed.  If,  in  respect  of 
the  moral  obligation  affecting  the  trustee,  this  declaration  of  trust  would 
have  prevailed  against  the  assignees  if  executed  the  day  before  the 
bankruptcy,  without  any  other  consideration,  I  cannot  find  a  principle 
why  it  should  not  prevail  against  the  assignees,  if  executed  the  day 
after  the  bankruptcy,  especially  when  it  is  considered  that  a  trust  does 
not  pass  by  assignment  in  the  bankruptcy.  For  these  reasons,  I  am 
of  opinion  that  the  indenture  of  24th  August,  1813,  though  executed 
after  the  bankruptcy,  is  a  good  declaration  of  trust  in  favor  of  J. 
Bowe,  within  the  Statute  of  Frauds.  It  has  been  slightly  argued  that 
the  letters  of  the  bankrupt  do  manifest  a  trust  in  writing  within  the 
Statute  of  Frauds ;  and,  further,  that  a  trust  in  this  case  is  to  be  im- 
plied from  the  fact  that  Bowe  actually  directed  the  working  of  the  mine, 
and  paid  the  expenses  of  it ;  but  1  do  not  think  it  necessary  to  give 
any  opinion  on  these  points.  The  bill  must  therefore  be  dismissed, 
and  with  costs.^ 

^  Affirmed  in  5  Riub.  258.  Ambrose  v.  Ambrose,  1  P.  Wms.  321 ;  In  Re  Farmer, 
18  N.  B.  R.  207,  216  (femble)  Accord. 

See  also  Smith  v,  Howell,  3  Stockt.  349. 

If  the  trnstee  of  land  under  an  oral  trast,  in  recognition  of  his  moral  duty,  conveys 
to  the  cestui  que  tnut  or  to  his  appointee,  the  conveyance  cannot  be  impeached  by  the 
trostee's  creditors.  Gordon  v.  Tweedy,  71  Ala.  202 ;  Van  Dom  v.  Leeper,^fiuIU:..32j 
Fiist  Bank  v,  Knrtz.  22  111.  An.  213;  Cox  v,  Amemann, 76  Ind.  210 ;  Clark  v.  Rncker, 
7  B.  Mon.  583 ;  BrdWn  i;.  Lonl,  37  Me.  423 ;  Patton  i;.  Chamberlain,  44  Mich.  5 ; 
Jamison  v.  Miller,  27  N.  J.  Eq.  586 ;  Siemon  v,  Scharck,  29  N.  Y.  598 ;  Dygert  v. 
Remerschnider,  32  N.  Y.  629 ;  Foote  v.  Br3rant,  47  N.  Y.  544 ;  Cramer  v.  Blood,  48 
N.  Y.  684 ;  Norton  v.  Mallory,  63  N.  Y.  434 ;  Robbins  v.  Robbins,  89  N.  Y.  251,  257 ; 
Davis  V.  Graves,  29  Barb.  480 ;  Baldwin  v.  Ryan,  3  Th.  &  C.  251 ;  Holden  v.  Bum- 
ham,  5  Th.  &  C.  195 ;  Burdick  v.  Jackson,  7  Hun,  488 ;  Ocean  Bank  v,  Hodges,  9  Hun, 
161 ;  Powell  u.  Ivey,  88  N.  Ca.  256;  Sackett  v.  Spencer,  65  Pa.  89  (but  see,  contra, 
(yHaxa  V.  Dilworth,  72  Pa.  397} ;  Price  v.  Brown,  4  S.  Ca.  n.  s.  144  {semble) ;  Hyde  v. 
Chapman,  33  Wis.  391.  But  see,  contra ,  Smith  v.  Lane,  3  Pick.  205  ;  Holmes  v.  Win- 
chester, 135  Mass.  299.  (Compare,  however,  Bancroft  v.  Curtis,  108  Mass.  47,  and 
Bush  V.  Bontelle  [Massachusetts,  1892],  30  N.  E.  R.  607). 

In  Hays  v,  Rftiyftn.  102  Ind.  524 :  McVav  v.  McVay,  43  N.  J.  Eq.  47,  49 ;  Pinney  v. .  f. 
Fellows,  15  Vt.  525;  and  Main  v.  uoeworth,  77  Wis.  660,  the  conveyance  was  allowed 
to  stand  althouj^h  made  after  the  creditor  of  the  trustee  had  obtained  a  judgment  lien 
upon  the  land.    But  see,  contra,  Connor  v,  Follansbee,  59  N.  H.  124 ;  Dewey  u.  Dewey, 
85  Vt  555,  560  {semble) ;  Skinner  v.  James,  69  Wis.  605.  pTTv       .    t"  -J 

An  oral  contract  by  a  bachelor  to  convey  land,  if  performed  luter  his  marriage, 
deprives  his  wife  of  dower.    Oldham  o.  Sale,  1  B.  Mon.  76. 

A.  contracts  orally  to  convey  certain  land  to  B.  He  then  contracts  in  writing  to 
convey  the  same  land  to  C. ;  and  finally  conveys  to  B.,  who  has  notice  of  the  written 
contract  in  favor  of  C.  B.  may  keep  the  land.  Dawson  v.  Ellis,  1  J.  &  W.  524  {temble) ; 
Clarke  v.  Rucker,  7  B.  Mon.  583,  585  {iembU). 

A  judgment  against  the  cestui  que  trust  under  an  oral  trust  attaches  to  the  land 
subsequently  conveyed  to  him.    Lloyd's  App.,  82  Pa.  485. 

If  the  principal  case  is  sound,  it  would  seem  to  follow  that  a  post-nuptial  settlement 
in  fulfilment  of  an  oral  ante-nuptial  a^irreeraent  to  settle  specific  property  in  considera- 
tion of  the  marriage,  must  be  effectual  against  the  settlor's  creditors.  And  there  is 
authority  for  this  position.  Griffin  v.  Stanhope,  Cro.  Jac.  454 ;  Bovy's  Case,  1  Vent 
193  {semble) ;  Lavender  v.  Blackstone,  2  Lev.  146,  147  {semble) ;  Montacnte  v.  Max* 
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TIERNEY  V.  WOOD. 
In  Chakoert,  before  Sir  John  Bomillt,  M.R.,  June  8,  6,  27, 1854. 

[Reported  in  19  Beavan,  330.] 

In  January,  1836,  Alexander  Wood  purchased  a  house,  a  close  of 
land,  and  premises,  situate  at  Little  Hampton,  in  Sussex,  for  the  sum 
of  £490.  They  were  conveyed  to  ij^  plaintiff  Tierney  in  fee,  who 
admitted  he  held  them  in  trust  for^qod. 

^!bout  the  same  tune.  Wood  transferred  a  sum  of  stock  into  the 
plaintiff's  name ;  but  by  his  direction  the  plaintiff  afterwards  sold  it 
out,  and  delivered  the  proceeds  of  the  sale  to  Wood. 

Soon  after  the  purchase  of  the  house,  land,  and  premises,  ^^Wood 
delivered  to  the  pla|ntiff  a  paper  writing,  signed  fry  \\\m^  aixj  dated 
January,  1837,  irrgiese  words  ;^*  I  hereby  desir^t>iat.,  fLf\f>f 

ig  fitofik  i^nw  in  thft  Rank:  of  EnglanHj^i 
belonging  to  me  at  Little  Hampton,  shall  be  held  by  you,  as  you  at 
present  hold  it,  for  the  benefit  of  my  wife,  Elizabeth  Wood,  during  her 
life,  and  that  after  her  death  the  same  shall  continue  to  be  held  by  you 
as  aforesaid,  for  the  sole  benefit  of  my  daughter,  Mary  Wood,  in  such 
sort  that  it  shall  be  wholly  and  entirely  free  from  all  control  of  any 
person  with  whom  she  may  intermarry.  I  further  desire  thai,  in  cas^ 
my  said  daughter  Mary  should  leave  issue  by  any  marriage  which  she 
may  contract,  the  whole  of  the  above  property  shall  pass  to  such  issue, 
in  such  manner  as  she  may  direct ;  but  that,  in  case  she  should  die 
without  issue,  the  whole  of  the  above  property  shall  be  equally  divided 
among  the  lawful  issue  of  my  son  Alexander  Wood,  born  after  1834, 
he  to  have  the  interest  and  profits  arising  from  the  property  during  his 
life.    If  my  son  should  die  without  issue,  I  desire  that  all  the  property 

well,  1  Stra.  236,  per  Lord  Macclesfield ;  Dundas  v.  Datens,  1  Yes.  Jr.  196,  2  Cox,  235, 
per  Lord  Tharlow ;  Shaw  v.  Jakeman,  4  East,  201,  207,  per  Lord  EUenborongh ;  Sar- 
come  V,  Pinniger,  3  DeG.,  M.  &  6.  571,  575,  per  L.  J.  Tamer;  Hussey  v.  CasUe,  41 
Oal.  239 ;  Satterthwaite  v.  Emlej,  3  Green,  Ch.  489 ;  Hall  u.  Light,  2  Day.  358. 

There  is,  however,  considerable  authority  to  the  contrary.  Spargeon  v.  Collier,  1 
Eden,  55,  per  Lord  Northington ;  Randall  t;.  Morgan,  12  Yes.  67,  per  Sir  W.  Grant; 
Warden  v.  Jones,  2  DeG.  &  J.  76;  Trowell  v.  Shewton,  8  Ch.  Div.  318  {semble); 
L'Estrange  ».  Robinson,  1  Hog.  202 ;  Lloyd  v.  Fulton,  91  U.  S.  479  {semble) ;  Andrews 
f.  Jones,  10  Ala.  421  {semble) ;  Winn  v.  Albert,  5  Md.  66,  2  Md.  Ch.  169 ;  Wood  v. 
Savage,  2  Dong.  (Mich.)  316;  Manke  v.  Manke,  75  Mich.  435  {semble) ;  Reade  v. 
Livingston,  3  Johns.  Ch.  481  {semble);  Borst  v.  Corey,  16  Barb.  136;  Izard  t;.  Izard, 
Bail.  Eq.  228;  Davidson  v.  Graves,  Riley,  Eq.  219;  Smith  v.  Greer,  3  Hnmph.  118. 
The  case  of  Warden  v,  Jones,  supra,  was  decided  largely  on  the  strength  of  Sir  W. 
Grant's  dictum  in  Randall  v,  Morgan,  supruy  that  a  snhseqaent  memorandnm  of  the 
prior  oral  ante-nuptial  agreement  would  not  satisfy  the  Statute  of  Frauds.  This  dic- 
tum has  been  explicitly  overruled.  Barkworth  v.  Young,  4  Drew.  1,  12.  There  is  a 
vigorous  and  pointed  criticism  of  Warden  v.  Jones  in  5  Jur.  m.  s.  (Part  II.),  46.  Fur- 
thermore, that  case  is  hardly  to  be  reconciled  with  the  decision  in  Ex  parte  Whitehead, 
14Q.  B.  Div.  419.  — Ed. 
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may  be  Bold^  and  the  money  be  equally  divided  among  my  late  brother's 
children  now  living  at  Old  Craig,"  &a  '^  After  the  death  of  my  wife, 
I  wish  my  son  Alexander  to  be  paid  £100  in  money,  or  to  be  paid  £5 
a  year  during  his  life.  If  my  son  Alexander  and  my  daughter  Mary 
have  both  issue,  let  the  property  be  equally  divided  among  them; 
if  they  have  no  issue,  give  ^^100  to  such  charity  as  Mr.  Jones*s  at 
St.  Leonards.  Let  my  son  have  my  books  on  gardening,  my  shirts, 
or  any  of  my  clothes  tiiat  may  be  of  use  to  him,  if  he  desire  to  have 
them. 

««  Alexander  Wood.    January,  1837. 
"  To  the  Rev.  M.  A.  Tieenet." 

Alexander  Wood,  the  elder,  died  in  1844,  intestate,  and  the  plaintiff 
allowed  Mrs.  Wood,  his  widow,  to  receive  the  rents  of  the  premises, 
till  her  death  in  June,  1853. 

Alexander  Wood,  the  son  and  heir  at  law  of  Alexander  Wood  the 
elder,  and  Mary  Wood,  the  daughter,  were  living ;  but  the  latter  has 
never  been  manned,  and  questions  having  arisen  as  to  the  rights  of  the 
parties  interested  in  the  property  of  Alexander  Wood  the  elder,  and 
as  to  the  effect  of  the  paper  writing,  the  plaintiff  instituted  the  suit  to  * 

obtain  the  opinion  of  the  court  thereon. 

Mr,  Riddellj  for  the  plaintiff. 

Mr.  NkholSj  for  Alexander  Wood,  the  heir  at  law. 

Mr.  Fleming,  for  the  daughter  Mary. 

The  Master  of  the  Rolls  was  of  opinion  that  Mary  Wood  took 
an  estate  tail,  but  reserved  his  judgment  as  to  the  validity  of  the 
declaration  of  trust. 

The  Master  of  the  Rolls.    JhflLfluestion  is,  whether,  ^^^  Ar^i^pont 

dated  in  January,  1837,  crefitpH  ij  gf>od_  declaration  of  trustjyi^^^'"  thp 

l^venth  8ectiQiLJtt£  ^^^  -^^"^"^^  ^^  ^ranflfli     ^hfvt  rltfinf'^  ^"  '"  *^'""^ 

words,  orU)  this  effect :  That  after  the  <>^tih  ^^  ^"""i  ^^'^'^j  ^^^  ^Hftrft- . 
iions  or  dSKfttlOUd  oTl^rusis,  or  confidences  of  any  lands,  tenements, 
or  hereditaments,  shall  be  manifested  and  proved  by  some  writing, 
signed  by  the  party  who  is  by  law  enabled  to  declare  such  trust,  or 
by  his  last  will  in  writing,  or  else  they  shaU  be  utterly  void  and  of  none 
effect. 

The  first  question  raised  is,  whether  Alexander  Wood  is  the  person 
who  is  by  law  enabled  to  declare  the  trusts  of  these  lands. 

The  second  question  is,  whether,  if  he  be,  this  is  a  declaration  of 
trust,  and  such  a  one  as  can  be  acted  upon. 

There  is  no  question  but  that  on  the  purchase  of  this  property  by 
Alexander  Wood,  and  the  conveyance  thereof  to  the  Rev.  M.  A.  Tier- 

ne V,  A  resulting  trust  arose  in  favor  of  Alexander  Woodj  which,  as  it  is ^ 

expressly  excepted  by  the  eigbth  section  of  the^Sfatute  of  Frauds,  does 

"BOl  requtrglQ  Ea^vHa'aQad  bv  anylwrlting."  Tn'the  year  1836,  there- 

fore,  and  previous  to  the  signing  of  tliis  document,  the  property  in 

question  w£>^  vested  in  M.  A.  Tiemey,  in  fee,  in  trust  for  Alexander 
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Wood,  in  fee  eiiople.  Alexander  Wood,  therefore,  was  the  beneficial 
owner  of  this  property,  and  Mr.  Tiemey  had  the  mere  naked  legal 
interest  in  it.  A  distinction  may  be  raised  between  the  person  who  is 
by  law  enabled  to  declare,  and  the  person  who  is  by  law  entitled  to 
create  the  trust.  I  consider,  in  the  first  place,  who  was  by  law  entitled 
to  create  a  trust  in  this  property ;  and,  firsts  I  examine  what,  in  such  a 
state  of  things,  would  have  been  the  effect  of  this  document,  so  far  as 
it  relates  to  the  stock,  which  had  been  transferred  into  the  name  of 
M.  A.  Tierney,  if  this  had  not  been  sold  out  afterwards  by  the  direc- 
tion of  Alexander  Wood,  and  the  direction  to  pay  the  dividends  had 
been  complied  with  by  Tierney.  The  result  would  have  been  that  the 
relation  of  trustee  and  cestui  que  trv^t  between  Tiemey  and  the  person 
mentioned  in  the  instrument  would  have  been  completed,  so  far  as  that 
stock  was  concerned,  and  the  fact  that  the  document  had  been  a  volun- 
tary act  on  the  part  of  Wood  would  not  have  prevented  this  court  from 
acting  upon  it.  The  case  of  Ex  parte  Pye  and  Dubost,  and  the  author- 
ities refer^^ed  to  in  Bridge  v.  Bridge,^  decided  by  myself,  establish  this 
proposition.  Those  authorities  show  that  the  proper  person  to  create 
..._  x_._.  ....  -^       -  property  is  ibe  person  m  whom  tiiP  tw>nptimr- 


IS  vested  ;  and  \]^<^  ^\ii^\  }}f}P^  ^rp^tA^  ^y  ^|^^ 
:ee  is  bound,  and,  if  disposed  to  refuse^  may 


to  find  any  reason  which  should  cause  this  document 
to  be  effectual  as  a  declaration  of  trust,  so  far  as  the  stock  is  con- 
cerned, and  not  so,  so  far  as  the  land  is  concerned.  It  is  obvious  that 
In  both  cases  the  person  enabled  by  law  to  declare  the  trusts  is  the 
same.  In  the  case  before  me,  there  can  be  no  doubt  that,  if  Mr.  Tier- 
ney had,  in  pursuance  of  this  paper,  signed  a  document  to  the  same 
effect,  stating  that  he  held  the  property  on  the  trusts  therein  mentioned, 
the  trusts  would,  apart  from  any  question  on  the  construction  of  the 
document,  have  been  fully  and  completely  declared ;  and  it  is  also 
clear,  that  if  the  trustee  had  declared  that  he  held  the  property  on  any 
trusts  not  recognized  or  sanctioned  by  Alexander  Wood,  the  beneficial 
owner,  such  declaration  of  trust  would  have  been  insufficient  and  un- 
availing, and  would  have  given  no  Interest  to  the  supposed  cestui  que 
trust,  A  declaration  of  trust  in  writing  by  Tierney  following  that  of 
Wood  would  therefore  have  been  merely  formal,  and  would  have  been 
valid  only  so  far  as  it  followed  his  instructions,  and  would  have  been 
void  to  the  extent,  if  any,  that  it  departed  from  his  directions.  I  think 
that  the  fair  conclusion  to  be  drawn  from  these  considerations  is,  that 
the  person  to  create  the  trust,  and  the  person  who  is  by  law  enabled  to 
declare  the  trust,  are  one  and  the  same ;  and  that,  consequently,  the 
beneficial  owner  is  the  person  by  law  enabled  to  declare  the  trust. 

This  is  confirmed  by  the  expression  in  the  clause  in  the  statute  which 
relates  to  ^^  the  last  will  in  writing,"  which  can  only  apply  to  the  bene- 

1  16  Beav.  315. 
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ficial  owner.  It  may  also  be  observed,  that  if  the  statute  had  intended 
that  no  trust  should  be  valid,  unless  evidenced  by  a  writing  signed  by 
the  trustees,  the  simple  and  obvious  couree  would  have  been  to  have 
so  stated  it;  but  the  expression  used  is  not  ''the  trustee,"  but  '^the 
person  by  law  enabled  to  declare  the  trust."  That  person  is,  I  think, 
the  beneficial  owner ;  and  I  am  of  opinion  that,  apart  from  any  question 
of  the  constiniction  of  the  document,  the  fact  of  its  having  been  signed 
by  Wood,  the  beneficial  owner,  transmitted  by  him  to  Tierney,  the 
legal  owner,  and  by  him  acted  upon,  constitutes  it  a  suflScient  decla- 
ration of  trust  within  the  seventh  clause  of  the  statute,  so  far  as  that 
clause  requires  it  to  be  signed  *'  by  the  paiiiy  who  is  by  law  enabled  to 
declare  such  trust.'* 

The  next  question  is,  whether  the  document  itself,  apart  from  the 
signature,  is  or  purports  to  be  a  declaration  of  trust  at  all.  It  is  con- 
tended that,  if  anything,  it  is  a  will  imperfectly  executed,  that  it  con- 
tains no  direction  as  to  the  present  application  of  the  rents,  and  that 
the  rest  of  its  contents  savor  of  the  directions  contained  in  a  will  rather 
than  of  a  direction  how  to  apply  the  rents  of  the  property ;  for  that  it  is 
not  to  take  effect  till  after  the  death  of  Alexander  Wood,  and  that  it 
contains  directions  for  sale  and  the  like,  inconsistent  with  the  nature 
and  duties  of  the  trust  which  M.  A.  Tierney  had  accepted.  There  is, 
undoubtedly,  some  force  in  these  observations ;  but,  on  the  whole,'l 
think  that  this  may  be  treated  as  a  valid  declaration  of  trust.  Although 
it  does  not  declare  the  whole  tnist,  it  declares  the  trust  of  a  part,  and 
it  leaves  the  resulting  trust  untouched,  except  where  it  expressly  inter- 
feres therewith.  If  this  document  had  directed  Mr.  Tierney  to  pay 
the  rent  to  Mr.  Wood  during  his  life,  and  had  then  proceeded  as  it 
does,  this  objection  could  not,  in  my  opinion,  have  been  sustained  ;  but 
this  omission  is  not  sufiScient  to  desti*oy  the  character  of  the  rest  of 
the  interest,  which,  unless  where  it  otherwise  disposes  of  the  beneficial 
interest  in  the  property,  leaves  it  untouched,  under  the  resulting  trust 
vested  in  Mr.  Wood.  I  am  of  opinion,  therefore,  that  a  good  trust 
was  evidenced  by  this  writing  within  the  Statute  of  Frauds. 

The  only  remaining  question  is  the  interest  which  Mary  Wood  takes 
in  the  land  so  held  in  trust  for  her,  and  my  opinion  is  that  she  takes  an 
estate  tail.^ 

^  Kronheim  v.  Johnson,  7  Ch.  D.  60  Accord*  —  Ed. 
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ELIZA  A.   DANSER  v.  WILLIAM  WARWICK. 

In  Changeht,  New  Jersey,  before  Hon,  A.  V.  Van  Fleet,  V.  C, 

October  Tebm,  1880. 

[Reported  in  33  New  Jersey  Equity  RtporU,  133.] 

On  final  hearing  on  bill,  answer,  and  proofs  taken  before  a  master. 

Mr.  Oeorge  (7.  Beekman^  for  complainant. 

Mr,  Joel  Parker^  for  defendant. 

The  Vice  Chancellor.  The  complainant  is  the  widow  of  David 
C.  Danser.  She  seeks  to  have  a  parol  trust  established  and  enforced 
against  the  defendant.  She  alleges  that  her  husband,  some  months 
before  his  death,  assigned  the  bond  and  mortgage  in  controversy  to  the 
defendant,  upon  a  parol  trust  or  understanding  that  he  would  forth- 
with, or  by  a  short  day,  transfer  them  to  her.  The  transfer  to  the 
defendant  was  intended  to  be  merely  a  step  in  vesting  her  with  title. 
The  assignment  to  the  defendant  bears  date  February  1st,  1875,  and 
Danser  died  on  the  13th  day  of  the  following  September.  The  bond 
and  mortgage  were  in  Danser's  possession  at  the  time  of  his  death, 
and  have  since  then  been  constantly  in  the  possession  of  the  com- 
plainant. The  defeudjmt  has  never  asked  for  them,  nor  attempted  to 
get  possession  of  them.  A  month  or  six  weeks  prior  to  Danser's 
death,  the  defendant  directed  an  assignment  to  be  drawn  to  the  com-* 
plainant,  stating  to  the  person  to  whom  he  gave  the  direction  that  he 
must  draw  it  for  Danser,  who  would  pay  him.  He,  at  the  same  time, 
said  it  was  right  that  the  old  lady — referring  to  the  complainant  — 
should  have  the  bond  and  mortgage.  Danser,  at  this  time,  was  pros- 
trated by  the  disease  which  shortly  afterwards  caused  his  death.  The 
defendant  did  not  remain  to  execute  the  assignment,  but  said  he  would 
return  soon  and  do  so.  He  did  not  return  that  day.  He  vras  subse- 
quently informed,  on  two  or  three  different  occasions,  while  Danser 
was  living,  that  the  assignment  had  been  drawn  and  was  ready  for 
execution.  On  each  occasion  he  said  he  had  forgotten  or  neglected  to 
execute  it,  but  would  call  soon  and  do  so.  He  never  fulfilled  his 
promise.  Two  or  three  weeks  after  Danser's  death,  he  called  for  the 
assignment  Danser  had  made  to  him,  and  which  he  had  left  when  he 
gave  direction  for  the  draft  of  the  one  to  the  complainant,  and  stated 
that  he  meant  to  do  what  was  right  about  the  matter,  but  he  would 
not  execute  the  assignment  to  the  complainant  until  things  were  fixed 
up ;  Danser  owed  him.  He  took  both  papers  and  has  never  executed 
the  assignment  to  the  complainant. 

This  narrative  comprises  only  those  facts  which  are  not  disputed  by 
either  party. 

The  defendant  denies  that  the  mortgage  was  transferred  to  him  sub- 
ject to  a  trust,  but  says,  on  the  contrary,  that  the  assignment  was 
made  to  satisfy  a  promissory  note  he  held  against  Danser,  upon  which 
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there  was  due  $2,000  of  principal,  and  a  year  and  six  or  seven  months' 
interest.  His  explanation  of  the  prepsiration,  by  his  direction,  of  an 
assignment  to  the  complainant  is  this :  he  says,  some  time  after  the 
execution  of  the  assignment  to  him,  he  ascertained  that  the  person 
who  made  the  mortgage  had  no  title  on  record  for  the  mortgaged 
premises ;  that  he  went  at  once  to  Danser  and  told  him  he  had  swin- 
dled him,  and  that  if  he  did  not  take  the  mortgage  back  he  would 
make  him.  He  says  that  Danser  replied  that  the  mortgagor's  title 
was  all  right,  but  if  he  was  dissatisfied,  he  would  pay  him  his  debt,  or 
give  him  another  security,  and  he  could  then  reassign  the  mortgage. 
He  further  says  that  it  was  ultimately  arranged  that  Danser  should 
have  two  mortgages,  which  were  then  liens  on  his  lands,  cancelled^ 
and  execute  a  mortgage  thereon  to  him,  and  he  was  then  to  assign  the 
mortgage  in  controversy  to  the  complainant  He  says  it  was  after  this 
scheme  had  been  agreed  upon  that  he  ordered  the  assignment  to  the 
complainant  to  be  drawn. 

These  statements  present  the  question  of  fact  to  be  decided.  The 
counsel  of  the  defendant,  however,  insists  that,  as  a  matter  of  law, 
the  bill  in  this  case  must  be  dismissed,  regardless  of  what  the  evidence 
demonstrates  the  truth  to  be  in  respect  to  the  trust  alleged,  his  con- 
tention being  that  the  trust  set  up  by  .the  complainant  is  one  which 
cannot  be  established  except  by  written  evidence.  The  trust,  ^t  will 
be  observed^  affectflJDfiraanaLDiQDerty^and  not  lands.  ^Thfi-sublfict-of 
^y^^l^t.  That  part  of  the  Statute  of  Frauds  which  enacts  that  all 
4eclarations  and  creations  of  trust  shall  be  manifested  by  writing  and 
signed  by  the  party  creating  the  same,  or  else  shall  be  void  and  of  no 
effect,  applies  only  to  trusts  of  lands,  and  has  no  application  to  trusts 
of  personal  property.^    A  valid  trust  of  personalty  may  be  created 

1  Fane  i;.  Fane,  1  Vem.  81  {senMe) ;  Bajley  v.  Bonlcott,  4  Rnss.  346  {semble) ; 
Hawkins  v,  Gardner,  S  Sm.  &  6.  441,  451 ;  Peckham  v.  Taylor,  31  Beav.  250;  Grant 
V.  Grant,  34  Beav.  623,  625;  Allen  v.  Withrow,  110  TJ.  S.  119, 129;  Crabb  r.  Thomas, 
25  Ala.  212,  215;  Helhnan  v.  Mc Williams,  70  Cal.  .449;  Kirkpatrick  v.  Davidson, 
2  Ga.  297 ;  Jgo^JByj^|flJndJ35 ;  Collins  v.  Gibson,  29  Iowa,  61 ;  Cobb  v.  Knight, 
74  Me.  253  iuEi5eo!PerIe^mEli»s.  289 ;  Catlin  v,  Birchard,  13  Mich.  110;  Bost- 
wick  V.  Mahaffj,  48  Mich.  342 ;  Kramer  i;.  McCaagley,  11  Mo.  Ap.  426;  Kimball  v. 
Morton,  1  Halst.  Ch.  26 ;  Hooper  v.  Holmes,  3  Stockt  122 ;  Day  v.  Roth,  18  N.  Y.  448 ; 
Gadsden  v.  Whalej,  14  S.  Ca.  210;  Harris  v.  Union  Bank,  1  Cold.  152;  Porter  v. 
Rntland  Bank,  19  Vt  410,  419  Accord. 

Similarly,  if  the  grantee  of  land  npon  atf  oral  tmst  converts  the  land  into  per- 
sonalty aod  admits  orally  that  he  holds  the  personalty  upon  the  original  tmst,  he  is  of 
conrse  chargeable.  Calder  v.  Moran,  49  Mich.  14 ;  Tracy  v.  Tracy,  3  Bradf.  56 ;  Mafdt 
V.  Rynd,  69  Pa.  380;  Everhart's  App.,  106  Pa.  349 ;  Hess's  App.  112  Pa.  168. 

An  oral  agreement  by  A.  to  hold  land  in  trust  for  B.,  and  to  pay  him  the  proceeds 
in  case  of  a  sale,  is  within  the  statute.  But  an  oral  agreement  by  the  grantee  hold- 
ing onder  an  oral  tmst  simply  to  pay  the  cestui  que  trust  the  proceeds  in  case  of  sale, 
is  not  within  the  statute,  and  may  be  enforced  if  supported  by  a  valid  consideration. 
Mohn  V,  Mohn.  112  Ind.  295 ;  Thomas  v.'Uowtj,  113  Ind.  83.  ^ 

Chattels  Real  are  'of^oufsi  Wll'WB  fffb  statute.  JSkett  v,  Whitmore,  Freem. 
Ch.  280;  Riddle  v.  Emerson,  1  Vera.  108 ;  Bellasis  o.  Compton,  2  Vera.  294;  Hutchins 
V.  Lee,  1  Atk.  447.  —  Ed. 
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verbally,  and  proved  by  parol  evidence.  A  trust  of  personal  property, 
almost  precisely  like  the  one  under  consideration,  and  which  had  been 
created  by  mere  spoken  words,  and  was  supported  by  only  parol  evi- 
dence, was  upheld  by  Chancellor  Williamson  in  Hooper  v.  Holmes ;  ^ 
also  Kimball  v.  Morton,'  Sayre  v.  Fredericks,*  and  Eaton  v.  Cook ;  * 
2  Story's  Eq.  Jur.  §  972  ;  1  Perry  on  Trusts,  §  86.  A  valid  trust  of 
a  mortage  debt  may  be  created  by  parol ;  for,  though  a  trust  thus 
created  cannot  embrace  the  land  held  in  pledge,  yet  it  is  good  as  to 
the  debt,  and  will  entitle  the  cestui  que  trust  to  sufficient  of  the  pro- 
ceeds of  sale,  when  the  land  is  converted  into  money,  to  pay  the  debt.* 
Sayre  v.  Fredericks,'  Benbow  v.  Townsend,*  and  Childs  v.  Jordan.' 

It  must  be  held,  then,  that  the  trust  alleged  in  this  case  is  valid, 
and,  if  it  has  been  sufficiently  proved,  the  complainant  is  entitled  to 
have  it  established  and  enforced." 

There  must  be  a  decree  establishing  the  trust,  and  requiring  the 
defendant  to  execute  it    The  defendant  must  pay  costs. 

1  S  Stockt  122.  *  1  Hal.  Ch.  26. 

«  1  C.  E.  Gr.  205.  *  10  C.  E.  Gr.  55. 

A  Bellaflis  v,  Compton,  2  Vem.  294 ;  Benbow  v.  Townsend,  1  M.  &  K.  510  (senAU) ; 
Fbtteraon  v.  Mills,  69  Iowa,  755 ;  Childs  v,  Jordan,  106  Mass.  321 ;  Backliu  o.  Bncklin, 
1  Abb.  Ap.  242,  l.Keyes,  141,  a.  c;  Bonn  v.  Vaoghan,  1  Abb.  Ap.  253;  Bobbins  v. 
Bobbins,  89  N.  Y.  259  Accord,  — •  Ed.* 

«  1  M.  &  K.  506.  «     .       M06  Mass.  321. 

^  The  Coort  fonnd  the  facts  in  favor  of  the  complainant.  So  much  of  the  opinion 
as  relates  thereto  is  omitted.  —  £d. 
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SECTION  IX. 

The  Statute  of  WUU. 

JUNIPER  V.  BATCHELOR. 
In  Chancebt,  befobe  Sib  G.  M.  Giffabd,  Y.  C,  Jmns  26,  1868. 

[Reported  in  Weekly  Notes  (1868),  197.] 

Chables  Juniper,  by  a  will  dated  the  14th  of  March,  1864,  devised 
and  bequeathed  all  his  real  and  personal  estate  to  W.  Batchelor,  T. 
Batchelor,  T.  Caffyn,  and  T.  B.  Penfold,  their  heirs,  executors,  admin- 
istrators, and  assigns,  absolutely,  as  tenants  in  common,  devised  to 
them  all  the  estates  vested  in  him  as  trustee  and  mortgagee,  and  apn 
pointed  them  his  executors.  On  the  20th  of  January,  1866,  he  made 
his  last  will  in  substantially  the  same  terms,  but  in  favor  of  the  said 
W.  Batchelor  and  T.  Batchelor,  J.  Burster  (instead  of  T.  Caffyn),  and 
the  said  T.  B.  Penfold.  On  the  6th  of  June,  1866,  he  died,  and  his 
will  was  proved  by  T.  Batchelor,  Burster,  and  Penfold  only.  Shortly 
after  his  death  a  tin  box  was  found  soldered  up,  in  which,  when  opened, 
were  discovered  four  letters,  purporting  to  be  signed  by  the  testator, 
all  dated  the  14th  of  March,  1864,  and  in  the  same  terms,  and  ad- 
dressed to  W.  Batchelor,  T.  Batchelor,  T.  Caffyn,  and  T.  B.  Penfold 
respectively.  Each  letter  was  to  the  effect  that  the  writer  wished  the 
person  addressed  to  retain  for  himself  out  of  the  estate  £200,  and  that, 
after  payment  of  succession  and  legacy  duties  and  expenses,  the  surplus 
which  would  be  realized  by  public  auction  sale  of  his  estate  should  be 
given  to  the  Sussex  County  Hospital,  Brighton.  The  bill  was  filed  by 
the  heir  at  law  and  customary  heir  of  the  testator,  alleging  that  the 
real  and  personal  estate  was  devised  to  the  four  devisees  on  a  concealed 
trust  for  charitable  purposes,  which  they  promised  and  agreed  to  per- 
form, and  prayed  for  a  declaration  that  the  devise  and  bequest  might 
be  declared  void,  or  that  the  devisees  might  be  declared  trustees  for  the 
plaintiffs,  and  might  be  decreed  to  convey  and  surrender  the  same. 
T.  Batchelor  said  he  agreed  to  be  the  testator's  executor,  but  the  tes- 
tator said  nothing  to  him  about  the  disposition  of  his  property.  Burster 
said  the  same,  and  that  the  testator  said  something  about  letters,  but 
he  (Burster)  did  not  know  what  he  meant.  Testator  said  he  had  quar- 
relled with  Caffyn.  Penfold  said  he  promised  to  be  the  testator's 
executor,  and  testator  said  ^'  there  would  be  letters  found,"  but  did  not 
explain  what  he  meant.  On  the  I2th  of  July,  1866,  the  testator's  real 
and  personal  estate  was  conveyed  by  the  four  trustees  to  a  trustee  for 
the  thi*ee  who  had  proved  the  will. 
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Kay  J  Q.  C,  and  Incey  for  the  plaintiffs. 

Drucej  Q.  C,  and  Q.  N,  Colt,  fpr  tlie  defendants,  the  devisees,  and 
Wickena  for  the  defendant,  the  Attorney  General,  were  not  called 
npon. 

The  Vice  Chancellor  said  he  did  not  think  the  commanications  had 
gone  far  enough  to  bring  the  case  within  the  authorities  which  had  been 
cited.  The  testator  asked  these  devisees  to  be  his  executors.  Thej 
said  they  would.  Nothing  intelligible  was  said  about  letters ;  nothing 
about  the  will  of  the  testator ;  nothing  about  his  intention.  _  If  there 
^ad  been  no  letters,  it  waft  conceded  that  the  devisees  would  have  beep 
^enHfled,  Then  how  could  it  be  contended  that  they  made  an 
ence,  if  they  werQ  ^^f  />/^TyiTtt«n;/»ft|j^/j  in  some  shape  or  form  tQ  - 
persons?  Some  knowledge  must  be  made  out  of  the  testator's  inten- 
tion, sufficient  to  have  made  it  a  fraud  for  these  devisees  to  jetain  the 
property.  Nothing  of  that  kind  had  been  established;  and  the  bilr 
must  be  dismissed  with  costs.^ 

^  Adlington  v.  Cann,  8  Atk.  141,  151;  Mackleston  v.  Brown,  6  Yes.  52,  62-63 
(explaining  Bishop  v.  Talbot,  6  Yes.  60,  cited) ;  Wallgrave  v,  Tebbs,  2  K.  &  J.  SIS ; 
Tee  V.  Ferris,  2  K.  &  J.  357;  Irvine  v.  SnUivan,  8  £q.  673;  Scholtz's  App.,  80  Pa. 
396  Accord, 

The  dicta  contra  in  Fane  v.  Fane,  1  Yem.  30,  and  Boson  v.  Statham,  1  Eden,  514, 
are  not  law. 

On  the  other  hand,  extrinsic  evidence  that  a  gratuitous  deed  was  not  intended  to 
benefit  the  grantee,  although  not  communicated  to  the  grantee,  is  competent  to  turn 
him  into  a  constructive  trustee  for  the  grantor.  Birch  v.  Blagrave,  Amb.  264 ;  Chil- 
ders  V.  Childers,  1  DeG.  &  J.  482.  But  see,  contra,  Todd  v.  Monson,  53  Conn. 
679.  —  Ed. 
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SECTION  X. 
The  Subject  Matter  of  a  Truit. 

FOSTER  V.  ELSLEY. 

In  the  High  Court  of  JusncB,  Chancebt  Division,  Decembbb  13, 

1881. 

[Reported  in  19  Chancery  Division^  518.] 

Qborgb  Mat  Upfield,  by  his  will,  dated  the  Slst  of  October,  1879, 
after  appointing  the  defendants  his  executors  and  trustees,  devised 
and  bequeathed  to  them  all  his  real  and  personal  estate  upon  the  trusts 
therein  set  forth,  and  the  will  contained  the  following  clause :  ^'  And 
I  declare  that  mj  solicitor,  William  Edward  Foster"  (the  plaintiff), 
«« shall  be  the  solicitor  to  my  estate  and  to  my  said  trustees  in  the 
management  and  carrying  out  the  provisions  of  this  my  will." 

The  testator  died  on  the  Sd  of  November,  1879,  and  his  will  was 
subsequently  proved  by  the  defendants,  who,  in  pursuance  of  the  direc- 
tions contained  in  the  will,  employed  the  plaintiff  as  their  solicitor  in 
the  management  of  the  trust  estate  up  to  the  13th  of  October,  1881, 
wheu  he  received  a  letter  from  certain  solicitors  at  Oldham  stating  that 
they  were  instructed  by  the  defendants  to  ask  for  the  immediate  deliv- 
ery of  all  deeds,  documents,  and  securities  in  his  possession,  relating 
'  to  the  ^estate  of  the  testator,  and  also  an  account  of  costs  due  to  the 
plaintiff,  and  also  for  an  appointment  for  them  to  attend  at  the  plain- 
tiff's office  and  pay  such  costs,  and  receive  the  documents. 

This  was  a  motion  by  the  plaintiff  to  restrain  the  defendants  from 
employing  any  person  other  than  the  plaintiff  as  solicitor  to  the  estate 
of  the  testator,  or  in  any  business  relating  to  the  management  or 
carrying  out  of  the  provisions  of  his  will. 

Dundaa  Oardiner^  in  support  of  the  motion.  The  testator  has 
thought  fit  to  appoint  Mr.  Foster  solicitor  to  his  estate  and  to  his  trus- 
tees, and  they  cannot,  I  submit,  arbitrarily  remove  him  from  the  office, 
nothing  being  charged  against  him  in  the  discharge  of  his  duties.  I 
rely  upon  Williams  v,  Corbet*  and  Hibbert  v,  Hibbert.* 
'  Incej  Q.  C,  and  Hamilton  Humphreye^  for  the  defendants,  were 
not  called  upon,  but  referred  to  Shaw  v.  Lawless,*  and  Finden  v. 
Stephens.* 

CHrrrr,  J.  The  testator  in  this  case  has  Inserted  a  clause  In  his 
will  that  ^*  my  solicitor,  W.  E.  Foster,  shall  be  the  solicitor  to  my  es- 

1  8  Sim.  349.  *  8  Mer.  681. 

»  5  CL  &  F.  129.  *  S  Ph.  142. 
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tate  and  to  my  said  trnstees  in  the  management  and  carrying  out  the 
provisions  of  this  my  will,"  and  this  motion  is  founded  on  the  propo- 
sition that  this  clause  imposes  on  his  trustees  the  duty  of  employing 
this  gentleman  (the  plaintiff)  as  their  solicitor.  In  Finden  v.  Stephens^ 
to  which  I  have  been  referred,  the  direction  was  that  a  certain  person 
should  be  employed  as  agent  and  manager  of  the  testator's  estates 
whenever  his  trustees  should  have  occasion  for  the  services  of  a  person 
in  that  capacity,  and  it  was  held  that  the  direction  did  not  create  a 
trust  which  such  person  could  enforce.  The  case  of  Shaw  v.  Lawless, 
in  the  House  of  Lords,  had  previously  decided  the  question.  I  am 
told  that  no  case  is  to  be  found  in  the  books  like  the  one  before  me 
where  a  testator  has  appointed  a  particular  person  as  solicitor  to  his 
estate,  but  in  analogy  to  the  cases  to  which  I  have  referred  I  decide 
that  the  direction  in  this  will  imposes  no  trust  or  duty  on  the  trustees 
to  continue  the  plaintiff  as  their  solicitor,  and  that  being  my  decision 
I  refuse  this  motion  with  costs.^ 


GRAVES  V.   GRAVES. 
In  Chancert,  Ireland,  before  Bradt,  C,  Mat  8,  1862. 

[Reported  in  13  Irish  Chancery  Reports,  182.] 

William  Graves,  by  his  will,  devised  certain  real  and  personal 
property  to  trustees  upon  trust,  amongst  other  things,  to  pay  to  his 
wife  an  annuity  of  £100  a  year  for  life,  in  addition  to  her  jointure,  and 
also  to  pay  to  his  sister  an  annuity  of  £50  a  year  for  life.  The  will 
then  contained  the  following  passage :  '^  And  I  do  hereby  declare  it  to 

^  Shaw  V,  Lawless,  5  CI.  &  F.  129  ("  And  it  is  also  my  particular  desire,  that  my 
said  executors,  whilst  acting  in  the  management  of  all  or  anj  of  my  affairs  ander  this 
my  will,  .  .  .  shall  continue  the  said  B.  E.  L.  in  the  receipt  and  management  of  my 
said  rents,  ...  at  the  usual  fees  allowed  to  agents,  he  having  acted  for  me  since  1 
became  possessed  of  said  estate  fully  to  my  satisfaction  "), 

Finden  v.  Stephens,  2  Phill.  142  ("  And  inasmuch  as  my  estates  and  property  will 
require  more  management  than  I  can  expect  of  my  trustees  personally  to  bestow,  it 
is  my  wish  and  desire  that  T.  F.,  ,  .  .  in  whose  judgment  and  integrity  I  place  great 
confidence,  be  appointed  for  all  purposes  for  which  they  or  he,  my  trustees  and  trustee, 
may  haye  occasion  for  an  agent,  receiver,  or  manager  of  all  or  any  of  my  estates  and 
property")  Accord. 

But  see,  contra  : 

Hibbert  v,  Hibbert,  3  Mer.  681  (Testator  devised  to  trustees  and  directed  that  his 
friend  A.  H.  should  be  appointed  receiver  of  his  real  and  personal  estates,  adding  that 
he  made  that  appointment  for  the  sake  of  benefiting  A.  H.  in  a  pecuniary  point  of 
view). 

Williams  v.  Corbet,  8  Sim.  349  (Testator  devised  to  trustees  and  appointed  plaintiff 
to  be  the  auditor  of  the  accounts  of  his  estates  during  the  execution  of  the  trust  of 
his  will,  and  directed  his  trustees  to  pay  to  the  plaintiff  the  customary  remuneration 
for  such  services).  —Ed. 
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be  my  earnest  wish  that  my  said  sister  shall  reside  at  Gravesend  with 
my  dear  wife  during  her  life."  The  testator  devised  his  house  at 
Gravesend,  with  the  household  furniture,  &c.,  to  his  wife  for  life.  Mr* 
Graves  died  in  1858.  Misunderstandings  having  arisen  between  Mrs. 
and  Miss  Graves,  they,  in  1858,  ceased  to  live  together;  and  the 
petition  in  this  cause  was  filed  by  Miss  Graves,  praying  a  declai'ation 
of  her  right  to  reside  at  Gravesend  during  her  life,  and  to  be  boarded 
by  Mrs.  Graves. 

Mr.  Warren  and  Mr.  Dames^  for  the  petitioner. 

Mr.  Brewster  and  Mr.  A.  Henderson^  contra.^ 

The  Lord  Chancellor.  There  can  be  no  doubt  that  an  expression 
of  the  testator's  wish  may  attach  on  the  property  devised  by  him,  and 
may  be  enforced  by  this  court ;  but  we  are  always  bound  to  consider 
the  subject  matter  to  be  e£fected,  and  to  see  what  the  testator  really 
intended  to  be  done. 

Had  this  expression  of  wish  been  attached  on  any  property,  as  upon 
a  house,  It  would  be  one  thing ;  as,  if  he  had  said,  ^'  I  wish  that  my 
sister  should  reside  in  my  house  at  Gravesend,"  it  might  be  said  that 
this  gave  her  a  right  to  have  a  portion  of  the  house  allotted  to  her. 
Those,  however,  are  not  the  words  of  the  present  will,  which  says, 
*'  I  declare  it  to  be  my  earnest  wish  that  my  said  sister  shall  reside  at 
Gravesend  with  my  dear  wife  during  her  life."  What  does  that  mean? 
It  means,  if  anything,  that  they  should  reside  together.  He  intends, 
with  respect  to  both,  for  the  sake  of  mutual  society  and  comfort,  that 
they  should  pass  their  lives  together.  I  should  hesitate  long  before 
saying  that  this  was  a  trust  which  this  court  would  enforce.  The  right 
of  maintenance  is  given  up;  but  if  it  were  not,  could  this  court  be 
called  on  to  say  which  was  right  and  which  was  wrang,  in  their  mis- 
understanding, or  to  say  that  they  were  to  be  compelled  to  spend  their 
time  together?  The  will,  however,  in  my  opinion,  does  not  point  to 
residence  as  property  in  the  house,  but  to  residence  with  Mrs.  Gravee 
as  a  member  of  her  family.  I  cannot  give  an  equivalent  An  equiva- 
lent would  destroy  a  part  of  the  bequest,  the  intention  of  which  was 
to  give  to  each  from  the  other  the  benefit  of  society  and  intercourse. 
I  cannot  say  that  a  residence,  or  payment  for  one,  would  be  an  equiva- 
lent; and  if  these  ladies  cannot  agree  to  live  together  on  friendly 
terms,  I  cannot  compel  them.^ 

1  The  argnments  of  coansel  are  omitted.  —  Ed. 

^  See  Dawkin  v.  Penrhyn,  4  App.  Cas.  51. 

Real  estate  forms  the  specific  res  in  most  tnista.  But  personal  property  may,  ol 
course,  be  held  in  trust  as  freeljr  as  land ;  and  choses  in  action  as  well  as  choses  in  pos- 
session. Fletcher  i;.  Fletcher,  supra,  66,  n.  2  ;  Williams  v.  Codrington,  1  Ves.  Sr.  514 ; 
Clough  V.  Lambert,  10  Sim.  174 ;  Murray  v.  Flavell,  25  Ch.  Div.  89,  102 ;  Kldridge  v. 
Turner,  11  Ala.  1049  ;  Gordon  v.  Small,  53  Md.  550;  Dansert;.  Warwick,  supra,  186, 
188;  Cummins  v.  Barkalon,  1  Abb.  Ap.  479  ;  Fogg  v.  Middleton,  supra,  65. 

Purely  personal  rights  cannot  be  held  in  trust ;  e.  g.  a  peerage,  an  office,  and  the 
like.    Buck  hurst  Peerage,  2  App.  Cas.  1 ;  1  Gray,  Casos  on  Property,  Chap.  IV. 

On  grounds  of  public  policy  there  are  a  few  exceptions  to  the  rule  that  whateyer 

13 
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maj  be  transferred  may  be  the  sabject  of  a  trust ;  e.  g.  a  homestead  entry :  Clark 
o.  Baylej,  5  Oreg.  343.  An  improvement  right:  Smith  v.  Oliver,  11  S.  &  B.  257. 
Formerly  the  registered  owner  of  a  ship  under  the  English  Registry  Acts  conid  not 
be  an  express  trustee  of  the  ship.  Ex  parte  Tallop,  15  Ves.  60;  £i  parte  Houghton, 
17  Yes.  251 ;  Camden  v,  Anderson,  5  T.  R.  709;  although  in  case  of  fraud  he  might 
be  a  constructive  trustee.  Holdemess  r.  Lamport,  29  Beav.  129.  At  the  present  day, 
however,  a  registered  ship  may  be  the  subject  of  a  trust ;  but  the  trust  cannot  be 
registered.  Chasteauneuf  v.  Capeyron,  7  App.  Cas.  127.  The  same  rule  applies 
to  patents :  Edmunds,  Letters  Patent,  503.  Trade  marks :  Sebastian,  Trade  Marks 
(3d  ed.)  108.  Shares  in  English  companies :  Buckley,  Companies  Acts,  (6th  ed.) 
85-87.  —  Ed. 
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SECTION  XL 
The  Cestui  qtie  Trust. 

MORICE  V.  THE  BISHOP  OF  DURHAM. 
In  Chahcebt,  bbfobe  Lord  Eldon,  C,  Mabch  18,  20,  1805. 

[Reported  in  10  Vetejf,  521.] 

This  caube  came  on  npon  an  appeal  by  the  defendant,  the  Bishop 
of  Durham,  from  the  decree  of  the  Master  of  the  Bolls. 

Ann  Cracherode,  by  her  will,  dated  the  16th  of  April,  1801,  and 
duly  executed  to  pass  real  estate,  after  giving  several  legacies  to  her 
next  of  kin  and  others,  some  of  which  she  directed  to  be  paid  out  of 
the  produce  of  her  real  estate,  directed  to  be  sold,  bequeathed  all  her 
personal  estate  to  the  Bishop  of  Durham,  his  executors,  &c.,  upon 
trust  to  pay  her  debts  and  le^acies^  &c. ;  and  to  dispose  of  _the  ulti- 
,  mate  residue  to  such  .jobj^cts  of  benevolence  and  liberality  as  the 
^§ishopof  T)iirhftTT^  \p  )}\^  nwp  f^^pj^^fpftfin  sllftill.^ost  approve  of ;  and 
af)ft  Rpp(§nt.f^ jhhA  BJshop  her  sole  executor.  *" 

The  bill  was  filed  by  the  next  of  kin  to  have  the  will  established 
except  as  to  the  residuary  bequest,  and  that  such  bequest  may  be 
declai*ed  void.  The  Attorney  General  was  made  a  defendant  The 
Bishop,  by  his  answer,  expressly  disclaimed  any  beneficial  interest  in 
himself  personally.^ 

Mr.  Bicharda  and  Mr,  Martin^  in  support  of  the  appeal 

The  Attorney  General  (Hon,  Spencer  FercevcU)  and  Mr.  Mitford^ 
against  the  decree.' 

The  Lord  Chancellor  (Eldon).  This,  with  the  single  exception 
of  Brown  v.  Yeall,'  is  a  new  case.  The  questions  are,  1st,  Whether  a 
trust  was  intended  to  be  created  at  aU?  2dly,  Whether  it  was  effect- 
ually created?  8dly,  If  ineffectually  created,  whether  the  defendant, 
the  Bishop  of  Durham,  can,  according  to  the  decisions,  and  upon  the 
authority  of  those  decisions,  take  this  property  for  his  own  use  and 
benefit.  As  to  the  last,  I  understand  a  doubt  has  been  raised  in  the 
discussion  of  some  question  bearing  analogy  to  this  in  another  court,  — 
how  far  it  is  competent  to  a  testator  to  give  to  his  friend  his  personal 
estate,  to  apply  it  to  such  purposes  of  bounty  not  arising  to  trust  as 
the  testator  himself  would  have  been  likely  to  apply  it  to.  That  ques- 
tion, as  far  as  this  court  has  to  do  with  it,  depends  altogether  upon 
this :  if  the  testator  meant  to  create  a  trust,  and  not  to  make  an  abso* 

1  The  statement  of  facts  is  taken  from  the  report  of  the  case  in  9  Yes.  399. 

*  The  argnments  of  counsel  are  omitted.  —  £o. 

•  7  Vea.  50.  n. 
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lute  gift,  but  the  trust  is  ine£fectuall^  created,  is  not  expressed  at  all, 
or  fails,  the  next  of  kin  take.  On  the  other  hand,  if  the  party  is  to 
take  himself,  it  must  be  upon  this  ground,  according  to  the  authori- 
ties, —  that  the  testator  did  not  mean  to  create  a  trust,  but  intended  a 
gift  to  that  person  for  his  own  use  and  benefit ;  for  if  he  was  intended 
to  have  it  entirely  in  his  own  power  and  discretion  whether  to  make 
the  application  or  not,  it  is  absolutely  given,  and  it  is  the  effect  of  his 
own  will  and  not  the  obligation  imposed  by  the  testament :  the  one 
inclining,  the  other  compelling,  him  to  execute  the  purpose.  But  if 
he  cannot,  or  was  not  intended  to,  be  compelled,  the  question  is  not 
then  upon  a  trust  that  has  f  ailed,  or  the  intent  to  create  a  trust ;  but 
the  will  must  be  read  as  if  no  such  intention  was  expressed  or  to  be 
discovered  in  it. 

Pierson  v.  Garnet,^  and  the  other  cases  of  that  class,  do  not  bear 
upon  this  in  any  degree;  for  the  question,  whether  a  trust  was  in- 
tended, arose  from  two  or  three  circumstances,  which  must  all  concur 
where  there  is  no  express  trast.  Prima  facie  an  absolute  interest  was 
given,  and  the  question  was,  whether  precatory,  not  mandatory,  words 
imposed  a  trust  upon  that  person  ;  and  the  court  has  said,  before  tliose 
words  of  request  or  accommodation  create  a  trust,  it  must  be  shown 
that  the  object  and  the  subject  are  certain ;  and  it  is  not  immaterial 
to  this  case  that  it  must  be  shown  that  the  objects  are  certain.  If 
neither  the  objects  nor  the  subject  are  certain,  then  the  recommenda- 
tion or  request  does  not  create  a  trust ;  for  of  necessity  the  alleged 
trustee  is  to  execute  the  trust,  and,  the  property  being  so  uncertain 
and  indefinite,  it  may  be  conceived  the  testator  meant  to  leave  it 
entirely  to  the  will  and  pleasure  of  the  legatee,  whether  he  would  take 
upon  himself  that  which  is  technically  called  a  trust.  Wherever  the 
subject  to  be  administered  as  trust  property,  and  the  objects  for  whose 
benefit  it  is  to  be  administered  are  to  be  found  in  a  will,  not  expressly 
creating  trust,  the  indefinite  nature  and  quantum  of  the  subject,  and 
the  indefinite  nature  of  the  objects,  are  always  used  by  the  court  as 
evidence  that  the  mind  of  the  testator  was  not  to  create  a  trust ;  and 
the  difficulty  that  would  be  imposed  upon  the  court  to  say  what  should 
be  so  applied,  or  to  what  objects,  has  been  the  foundation  of  the 
argument  that  no  trust  was  intended. 

But  the  principle  of  those  cases  has  never  been  held  in  this  court 
applicable  to  a  case  where  the  testator  himself  has  expressly  said  he 
gives  his  property  upon  trust.  If  he  gives  upon  trust,  hereafter  to  be 
declared,  it  might  perhaps  originally  have  been  as  well  to  have  held 
that,  if  he  did  not  declare  any  trust,  the  person  to  whom  the  property 
was  given  should  take  it.  If  he  says  he  gives  in  trust  and  stops 
there,  meaning  to  make  a  codicil  or  an  addition  to  his  will,  or,  where 
he  gives  upon  trusts  which  fail,  or  are  ineffectually  expressed,  in  all 
those  cases  the  court  has  said,  if  upon  the  face  of  the  will  there  is 
declaration  plain  that  the  person  to  whom  the  property  is  given  is  to 

1  2  Bro.  C.  C.  38,  226. 
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take  it  in  trust ;  and,  though  tho  trust  is  not  declared,  or  is  ineffect- 
ually declared,  or  becomes  incapable  of  taking  effect,  the  party  taking 

shall  be  a  trustee  ;Jf  not  fnr  thnir  iFhff  ^^^^  ^  ^^^  ^Y  ^^^-  ^'^^  ^^^ 
thnftft  lyhft  take  under  the  disposition  of  the  law.  It  is  impossible, 
jthei^fore,  ^  ^^"^^nd  thatu  1^,  *^1**  '"  ft  tJ""^  in^kflPtini]]y  expressed, 
^the  Bishop  pf/^'^-^^^n  Aflu  holfj  fnr  h'^'  '  "'  ^"""<^»  I  do  not  acTveft 
to  what  appears  upon  the  record  of  his  intention  to.the  contrary,  and 
his  disposition  to  make  the  application ;  for  I  must  look  only  to  the 
will,  without  any  bias  from  the  nature  of  the  disposition,  or  the  tem- 
per  and  quality  of  the  person  who  is  to  execute  the  trust. 

The  next  consideration  is,  whether  this  is  a  trust  effectually  de- 
clared ;  and,  if  not  as  to  the  whole,  as  to  part.  I  put  it  so ;  as  it  is 
said,  if  the  word  '* benevolence "  means  charity,  and  "liberality"* 
means  something  different  from  that  idea,  which  in  a  court  of  justice 
we  are  obliged  to  apply  to  that  word  "  charity  "  (and,  I  admit,  we  are 
obliged  to  apply  to  it  many  senses  not  falling  within  its  ordinary  sig- 
nification), there  is  a  ground  for  an  application  in  this  case  partially, 
if  it  cannot  be  wholly,  to  charity.  It  does  not  seem  to  me  upon  the 
authorities,  particularly  the  Attorney  General  v.  Whorwood,'  that  the 
argument  for  a  proportionate  division,  or  a  division  of  some  sort, 
would  be  displaced.  I  take  the  result  of  that  case  to  be  that  the  sub- 
stratum of  that  charity  failed,  and  all  those  partial  dispositions  that 
would  have  been  good  charity  if  not  connected  with  that,  failed  to- 
gether with  it.  It  has  been  decided  upon  that  principle,  that,  though 
money  may  be  given  to  an  infirmary  or  a  school,  yet,  if  that  bequest 
is  connected  with  a  purpose  of  building  an  infirmary  or  school,  and 
the  money  is  then  to  be  laid  out  upon  it  so  built,  the  purpose,  which 
is  the  foundation,  failing,  the  superstructure  must  fail  with  it.  The 
Attorney  General  v.  Doyley^  is  almost  the  only  case  that  has  been 
cited  for  a  proportional  division.  The  testator  expressly  directed  the 
trustees  to  dispose  of  his  estate  to  such  of  his  relations,  of  his 
mother'^  side,  who  were  most  deserving,  and  in  such  manner  and  pro- 
portions as  they  should  think  fit,  to  such  charitable  use  as  they  should 
think  most  proper  and  convenient ;  and  the  court,  which  has  taken 
strong  liberties  upon  this  subject  of  charity,  though  the  manner  and 
proportion  were  left  to  certain  individuals,  held  that  equality  is  equity, 
and  there  should  be  an  equal  division ;  but  it  is  expressly  declared 
that  those  who  took  were  persons  who  could  take  under  a  bequest  to 
charitable  uses,  and  there  was  no  difiScidty  in  that  case  in  saying,  those 
words  must  be  construed  according  to  the  habit  and  allowed  authori- 
ties of  the  court. 

The  only  case  decided  upon  any  principle  that  can  govern  this  is 
Brown  v,  Yeall,*  which  applies  strongly.  I  do  not  trust  myself  with 
the  question  whether  the  principle  was  well  applied  in  that  instance, 

^  1  Yes.  534 ;  Grieves  v.  Case,  I  Yes.  548  and  d.,  554. 

s  4  Yia.  485 ;  2  Eq.  Ca.  Ab.  184.  Stated  from  the  Register's  book,  in  the  nots^ 
7  Yes.  58. 

•  7  Yes.  50,  n. 
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but  the  decision  furnishes  a  principle  which  the  court  must  endeavor 
well  to  apply  in  cases  that  occur.  I  do  not  hesitate  to  say  I  entertain 
doubt,  not  of  the  principle  upon  which  that  case  was  decided,  but 
whether  it  was  well  applied  in  that  instance.  Mr.  Bradley  was  a  very 
able  lawyer,  yet  he  mistook  his  way,  as  Serjeant  Aspinall  had  not  long 
before.  Mr.  Bradley  gave  a  great  portion  of  his  fortune  to  accumulate 
for  many  years,  and,  meaning  that  it  should  be  disposed  of  to  chari- 
table purposes,  constituted  a  fund,  expressly  stating  that  his  purpose 
was  a  charitable  purpose,  and  confirming  that  by  directing  that  chari- 
table purpose  to  be  carried  on,  as  to  the  mode  of  executing  it,  by  that 
court  which,  according  to  the  constitution  of  the  country,  ordinarily 
administers  property  given  to  charitable  uses.  In  his  opinion,  there- 
fore, independent  of  particular  authority,  there  was  a  principle,  sug- 
gested by  all  other  cases  of  trust,  that  if  a  trust  was  declared  in  such 
terms  that  this  court  could  not  execute  it,  that  trust  was  ill  declared, 
and  must  fail,  for  the  benefit  of  the  next  of  kin.  The  {Hrinciple  upon 
which  that  trust  was  ill  declared  is  this,  ^a  it  is  a  maxjm  thj 
execution  of  a  trust  shall  be  under  the  control  of  the  court,  it  must  be 


of  such  a  nature  that  it  oftn  hft  under  that  contf^lj  so  th^t  thp  ^flmi^^ 
^ration  of  11  can  be  reviewed  by  ^i^^  r^r^ny^  i  nri.xt  the  trjistee^dififlrihe 
^urn  liseTf  can  ^Ypmitj>  thft  tj^^t  i  a  trustj  therefore,  which 
ol  maladmitustration^cpuld  be  reformed,  and  a  due  admini^tcatuui 
rected,  and  then,  unless  the  subject  and  the  objecls.£aa  be  aanyxtainfti 
upon  principles  familiar  in  other  cases,  it  must  be  decided  that  the 
court  can  neither  reform  maladministration  nor  direct  a  due  adminis- 
tration. That  is  the  principle  of  that  case.  Upon  the  question  whether 
that  principle  was  well  applied  in  that  instance,  different  minds  will 
reason  differently.  I  should  have  been  disposed  to  say  that,  where 
such  a  purpose  was  expressed,  it  was  not  a  strained  construction  to 
hold  that  the  happiness  of  mankind  intended  was  that  which  was  to  be 
promoted  by  the  circulation  of  religious  and  virtuous  learning ;  and, 
the  testator  having  stated  that  to  be  the  charitable  purpose,  which  un- 
questionably was  so,  the  distribution  of  books  for  the  promotion  of 
religion,  the  court  might  have  so  understood  him ;  and  the  testator 
having  not  only  called  it  a  charitable  purpose,  but  delegated  the  exe- 
cution to  this  court,  ought  to  be  taken  to  have  meant  that. 

Upon  these  grounds  in  a  subsequent  case.  The  Attorney  General  v. 

Stepney,^  as  to  the  Welch  charities,  it  appeared  to  me  too  much,  con<» 

sidering  the  Society  in  this  country  for  the  Propagation  of  the  Gospel, 

&c.,  to  say  a  trust  for  the  circulation  of  bibles,  prayer-books,  and  other 

religious  books  was  not  good.    Then,  looking  back  to  the  history  of 

the  law  upon  this  subject,  I  say,  with  the  Master  of  the  Rolls,  that  a 

'case  has  not  been  yet  decided  in  which  the  court  has  executed  a  chari- 

'  table  purpose,  unless  the  will  contains  a  description  of  that  which  the 

'^law  acknowl^g<>«^  ^-t^^-^-^^'-'^^j;^^  or  devgtes  the  property 

to  purposes  of  charity  in  general.     Upon  those  cases  in  which  the  will 


1  10  Yes.  22. 
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devotes  the  property  to  charitable  purposes,  described,  observation  is 
unnecessary.  With  reference  to  those  in  which  the  court  takes  upon 
itself  to  say  it  is  a  disposition  to  charity,  where  in  some  the  mode  is 
left  to  individuals,  in  others  individuals  cannot  select  either  the  mode 
or  the  objects,  but  it  falls  upon  the  king,  as  parens  paJtrim^  to  apply  the 
property,  it  is  enough  at  this  day  to  say,  the  court,  by  long  habitual 
construction  of  those  general  words,  has  fixed  the  sense,:  and,  where 
there  is  a  gift  to  charity  in  general,  whetber  it  is  to  be  executed  by 
individuals  selected  by  the  testator  himself,  or  the  king,  as  parens 
patricBj  is  to  execute  it,  (and  I  allude  to  the  case  in  Levinz,  The  At- 
torney General  v.  Matthews,^)  it  is  the  duty  of  such  trustees  on  the  one 
hand,  and  of  the  crown  upon  the  other,  to  apply  the  money  to  charity 
in  the  sense  which  the  determinations  have  affixed  to  that  word  in  this 
court;  viz.  either  such  charitable  purposes  as  are  expressed  in  the 
statute  (48  Eliz.  c  4),  or  to  purposes  having  analogy  to  those.  I  be- 
lieve the  expression  ^^  charitable  purposes,''  as  used  in  this  court, 
has  been  applied  to  many  acts  described  in  that  statute,  and  analo- 
gous to  those,  not  because  they  can  with  propriety  be  called  charitable, 
but  as  that  denomination  is  by  the  statute  given  to  all  the  purposes 
described. 

The  question,  then,  is  entirely  whether  this  is  according  to  the  in- 
tention a  gift  to  purposes  of  charity  in  general  as  understood  in  this 
court ;  such  that  this  court  would  have  held  the  Bishop  bound,  and 
would  have  compelled  him  to  apply  the  surplus  to  such  charitable  pur- 
poses as  can  be  answered  only  in  obedience  to  decrees  where  the  gift 
is.  to  charity  in  general ;  or  is  it,  or  may  it  be  according  to  the  intention, 
to  such  purposes,  going  beyond  those  partially  or  altogether  which  the 
court  understands  by  ^^  charitable  purposes"  ;  and,  if  that  is  the  in- 
tention, is  the  gift  too  indefinite  to  create  an  effectual  trust  to  be  here 
executed  ?  The  argument  has  not  denied,  nor  is  it  nece88ai;juiKIi)£<ter 
to  support  this  decree,  that  the  person  preated  the  trustee^  might  give^ 
the  property  to  such  charitable  uses  as  this  court  holds  rhnriiablp  nae^ 
within  the  ordinary  meaning.  It  is  not  contended,  and  it  is  not  neces- 
sary, {6  support  this  decree,  to  contend,  that  the  trustee  might  not 
consistently  with  the  intention  have  devoted  every  shilling  to  uses 
in  that  sense  charitable,  and  of  course  a  part  of  the  property.  Ji^- 
the  tcue  question  is,  whether,  if  upon  the  one  hand  he  might  have 
devoted  the  whole  to  ptrrposes  in  this  sense  charitable,  he  might  not 
equally  according  to  the  intention  have  devoted  the  whole  to  purposes 
Dent vultufc  ami  llVi'lflr>  ah^  jet  not  within  tha  nwaning  of  charitial^le 
purposes  as  this  court  construes  those  words;  and,  if  according  to 
the  intention  it  was  competent  to  him  to  do  so,  I  do  not  apprehend 
that  under  any  authority  upon  such  words  the  court  could  have 
charged  him  with  maladministration,  if  he  had  applied  the  whole 
to  purposes,  which,  according  to  the  meaning  of  the  testator,  are  be- 
nevolent and  liberal,  though  not  acts  of  that  species  of  benevolence 

3  i  Lev.  167. 
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and  liberality  which  this  conrt  in  the  constraction  of  a  will  calls 
charitable  acts. 

The  question,  therefore,  resolves  itself  enturely  into  that ;  for  I  agree 
there  is  no  magic  in  words,  and  if  the  real  meaning  of  these  words  is 
charity  or  charitable  purposes,  according  to  the  technical  sense  in 
which  those  words  are  used  in  this  court,  all  the  consequences  follow ; 
if,  on  the  other  hand,  the  intention  was  to  describe  anything  beyond 
that,  then  the  testator  meant  to  repose  in  the  Bishop  a  discretion,  not 
to  apply  the  property  for  his  own  benefit,  but  that  would  enable  him 
to  apply  it  to  purposes  more  indefinite  than  those  to  which  we  must 
look,  considering  them  purposes  creating  a  trust ;  for,  if  there  is  as 
much  of  indefinite  nature  in  the  purposes  intended  to  be  expressed,  as 
in  the  cases  to  which  I  first  alluded,  where  the  objects  are  too  uncer- 
tain to  make  recommendation  amount  to  trust  by  analogy,  the  trust  is 
as  ineffectual,  —  the  only  difference  being,  that  in  the  one  case  no 
trust  is  declared,  and  the  recommendation  fails,  the  objects  being  too 
indefinite ;  in  the  other  the  testator  has  expressly  said  it  is  a  tru^  and 
the  trustee  consequently  takes,  not  for  his  own  benefit,  but  for  pur- 
poses not  suflSciently  defined  to  be  controlled  and  managed  by  this 
3ourt.  Upon  these  words  much  criticism  may  be  used.  But  the 
question  is,  whether,  according  to  the  ordinary  sense,  not  the  sense 
of  the  passages  and  authors  alluded  to,  treating  upon  the  great  and 
extensive  sense  of  the  word  ^^  charity,'*  in  the  Christian  religion,  this 
testatrix  meant  by  these  words  to  confine  the  defendant  to  such  acts 
of  charity  or  charitable  purposes  as  this  court  would  have  enforced 
by  decree,  and  reference  to  a  master.  I  do  not  think  that  was  the  in- 
tention ;  and,  if  not,  the  intention  is  too  indefinite  to  create  a  trust. 
But  it  was  the  intention  to  create  a  trust,  and  the  object  being  too 
indefinite  has  failed.  The  consequence  of  law  is,  that  the  Bishop  takes 
the  property  upon  trust  to  dispose  of  it  as  the  law  will  dispose  of  it, 
not  for  his  own  benefit  or  any  purpose  this  court  can  effectuate.  I 
think,  therefore,  this  decree  is  right.  The  decree  was  affirmed.^ 

^  James  v.  Allen,  3  Mer.  17  (semble) ;  Ommaney  v.  Batcher,  T.  &  R.  260 ;  Fowler  v. 
Garlike,  I  Rass.  &  M.  232;  Williams  v.  Kershaw,  5  CI.  &  F.  Ill  {semble);  Harris  v. 
Da  Pasqaier,  26  L.  T.  Rep.  689 ;  Leavers  v.  Clajrton,  8  Ch.  D.  589 ;  Adje  v. 
Smith,  44  Conn.  60;  Taylor  v.  Keep,  2  Bradw.  368 ;  Chamberlain  v.  Steams,  111  Mass. 
267;  Nichols  v.  Allen,  130  Mass.  211  Accord. 

In  a  few  of  oar  States  trusts  for  charity,  where  the  property  is  not  given  to  a  char- 
itable corporation  doly  authorized  to  administer  the  trost,  most  be  as  specific  in  regard 
to  the  beneficiaiy  as  private  trusts.  In  these  States,  too,  the  doctrine  of  Morice  t7. 
Bishop  of  Durham  has  been  recognized,  with  the  lamentable  result  that  the  court 
will  not  permit  a  willing  trustee  to  carry  out  the  beneficent  purpose  of  the  testator. 
Hughes  V.  DaUey,  49  Conn.  34 ;  Gambel  v.  Trippe  (Md.,  1892),  23  Atl.  R.  461 ;  Meth- 
odist Church  V.  Clark,  41  Mich.  730;  Little  r.  WUford,  31  Minn.  173;  Altvater  v. 
Russell  (Minn..  1892),  51  N.  W.  R.  629 ;  Holland  v.  Alcock,  108  N.  Y.  312 ;  O'Connor 
r.  Gifford,  117N.  Y.  275;  Reed  r.  Williams,  125  N.Y.  560;  Tilden  t^.  Greeif,  oo  N.  Y. 
<^^til0O;  Butler  v.  Green,  16  N.  Y.  Sup.  889;  Stonestreet  v.  Doyle,  75  Va.  356;  Bible  So* 
cCiety  t7.  Pendleton,  7  W.  Va.  79. 

For  a  criticism  of  these  decisions,  see  5  Harr.  L.  Bev.  389-402.  — Ed. 
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MUSSETT  V.  BINGLE. 

In  the  High  Coubt  of  Justice,  Chanobbt  Division,  before  Sib 

Charles  BLaix,  V.  G.,  Mat  10,  1876. 

[Reported  in  Weekly  Notes  (1876),  170.] 

In  this  cause,  which  now  came  on  upon  further  consideration,  the 
testator  had  by  his  will  directed  his  Ay^^oniy)]^  to  aoplv  £300  in  erecting 
a  monument  to  hia  wife's  first  bi^flhan^.  and  also  to  invest  £200  and 
apply  the  interest  in  keeping  up  the  monument.  It  was  admitted  that 
the  latter  direction  was  bad,^  and  the  question  argued  was  whether  the 
former  direction  was  good. 

The  trustees  were  ready  to  carry  out  the  testator's  wishes^  but  some 
of  the  beneficiaries  contended  that  the  first  direction  was  void  as  purely 
"  honorary." 

Dickinson^  Q.  C,  and  Cozens-Hardy,  for  the  plaintiff. 

TT.  Pearson^  Q.  C,  and  BcUhursty  for  the  executors. 

Badcock^  for  the  heir  at  law. 

W,  W,  Cooper  and  Kekewichy  for  other  persons  Interested. 

The  Vice  Chancellor  said  that  the  direction  to  the  executors  was 
a  perfectly  good  one,  and  one  which  they  were  ready  to  perform,  and 
itffiusfM)e  performed  accordingly.** 


1  Llojd  V,  Lloyd,  2  Sim.  n.  b.  255,  265 ;  Rickard  v.  Robson,  31  Beav.  244 ;  Fowler 
V.  Fowler,  33  Beav.  616 ;  Hoare  v.  Osborne,  L.  R.  1  Eq.  5i35 ;  Re  Rigley's  Truat,  36 
L.  J.  Ch.  147  ;  Yeap  Cheab  Neo  p.  Ong  Cbeng  Neo,  L.  R.  6  P.  C.  381,  396  ;  Fiske  ». 
Attj.  Gen.,  4  Eq.  521 ;  Hunter  v.  BnUock,  14  Eq.  45 ;  Dawson  v.  Small,  18  £q.  114 ; 
Re  Williams,  5  Ch.  D.  735 ;  Re  Birkett,  9  Ch.  D.  576;  Re  Vanghan,  33  Ch.  D.  187; 
Beresford  v,  Jerns,  11  Ir.  L.  T.  Rep.  128;  Re  Sinclair's  Trusts,  13  L.  R.  Ir.  150; 
Johnson  v,  Holifield,  79  Ala.  423 ;  Coit  v.  Comstock,  51  Conn.  352 ;  Piper  v.  Moulton, 
72  Me.  155;  Church  Extension  v.  Smith,  56  Md.  364;  Dexter  v.  Gardner,  7  All.  243 
{eemtie) ;  Giles  v.  Boston  Soc'j,  10  All.  355,  357  (semble) ;  Bates  v.  Bates,  134  Mass. 
110;  Detwiller  v.  Hartman,  37  N.  J.  Eq.  347 ;  Read  v.  Williams,  125  N.  Y.  560;  Re 
Fisher's  Estate,  8  N.  Y.  Supp.  10;  Trustees  v.  Giffdrd,  5  Pa.  Co.  R.  92;  Kelly  v. 
Nichols  (R.  I.,  1891),  21  Atl.  R.  906 ;  Hornberger  t;.  Homberger,  12  Heisk.  635 ;  Fite  v. 
Beasley,  12  Lea,  328  Accord. 

The  decisions  to  the  contrary  in  Gravenor  v.  Hallum,  Amb.  643,  Jones  v.  Mitchell, 
1  S.  &  S.  290,  and  Willis  v.  Brown,  2  Jur.  987,  must  be  regarded  as  overruled.  A 
similar  decision  in  Jones  o.  Habersham,  107  U.  S.  174,  3  Woods  C.  C.  443,  470,  is  vine 
to  a  statute. 

If  no  perpetuity  is  attempted,  e.  g.  where  property  is  given  in  trust  for  the  main- 
tenance of  a  monument  during  the  life  of  A.,  the  trustee  cannot  be  prevented  from 
effectuating  the  donor's  purpose.    Lloyd  v.  Lloyd,  2  Sim.  n.  b.  255  {eemble). 

The  rule  of  perpetuities  was  ingeniously  evaded  in  Re  Tyler  (1891 ),  3  Ch.  253.    The  '.      /\ 
testator  gave  a  fund  to  a  charitable  organization,  with  directions  to  maintain  the  family  V  *"  L^' 
vault.    If  these  directions  were  not  complied  with,  the  fund  was  to  go  to  another  J 
charity.    The  condition  and  the  gift  over  were  held  valid.  —  Ed. 

'  Masters  v.  Masters,  1  P.  Wms.  423;  Mellick  v.  Asylum,  Jacob,  180  {semble); 
Lxmbrey  i*.  Gurr,  6  Mad.  151 ;  Adnam  v.  Cole,  6  Beav.  353 ;  Trimmer  v.  Danby,  25 
L.  J.  Ch.  424;  Gilmer  v.  Gilmer,  42  Ala.  9;  Johnson  v,  Holifield,  79  Ala.  423.  424 
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[chap.  I. 


GOTT  V.  NAIRNE. 

In  thb  High  Court  of  Justice,  Chancery  Divisiok,  bsfobx  Sib 

Charles  Hall,  Y.  C,  Mat  17,  1876. 

[Reported  in  35  Law  Tima  Reporter,  209.^] 

Demurrer.    William  Grott,  by  a  codicil  to  his  will,  bequeathed  to  iEL 
Nairne  and  TJW  I^plann  thp  anm  of  £12,000,  upon  trost  thj 

ti^e_SUrviV0r  of   thpm^ j^r  JJia  AYfipnfnra   r^r  nHmimp^|'flj;^.K>  ^t   gpoh    anr,      ^ 

vivor,  ^ouHj""p'sbon  as  conyeniently  might  be^after  the  testator's  de- 
cease,  but  neverlieless  at  tUfiit-aolejuod. absolute  discreTionTlnvesrTEi! 
whole  or  such  part  as  they  should  think  fit  of  the  said  sum  of  £12,000 
in  the  purchase  of  an  advmrfinn  ftnd  righttof  patronage  of,  in,  and  to 

^XlllM  ti|i|iTPaigBt.i/.ftl   hAnpfif»i»  in  "pnglftn/i     wif.K  flio  ritAxt  nf   nAYf.   nrpapn7 


tflticn  tihnrrtQ     And  the  testator  directed  that  until  his  son  John  Gott 

efice  which  should  produce  a  net  annual  income  of  £1,000  at  the  least 
(after  deducting  the  necessary  charges  and  outgoings  in  respect  there- 
of), or  should  previously  depart  this  life,  the  trustees  should  nominate 
to  the  said  ecclesiastical  benefice,  when  and  so  often  as  any  vacancy 
occur,  such  fit  and  proper  person  as  they  mig^^  ^"  tih**'"  ""^*^ 

^  frr^llpi]  dianrfttion  op1^/*f  ^r  ^hnnop  for  that  nurPOSe,      ><4nh|PA|.  aa  ft^^rfi-^ 
^  Sftid^  the  trusteefi  yp^o  *^  "tani^  p/^agpggp/l  ^y  the  advowson  and  right 
of  presentation  in  trust  for  John  GTott,  h?°  hH~  °""^  flf^mVnn     '^^'^ 


«•» 


[■Pflta-tAr  also  direc^<^^  tftPt  "^^ll  t*^?  ^'1  ^r OOOt  ^^  »"^^  P^*^  of  it  as  the 
trustees  should  think  fit,  had  been  invested  as  aforesaid,  they  should 
invest  it  in  specified  securities,  and  for  the  term  of  twenty-one  years 
from  the  date  of  his  death  accumulate  it  and  the  income  thereof,  by 
way  of  compound  interest.  And  he  declared  that  such  accumulated 
fund  should  be  applicable  to  the  purchase  of  the  advowson,  and  that 
the  interest  of  the  £12,000  and  the  accumulations  thereof,  together 
with  the  securities  in  which  they  might  be  invested  at  the  expiration 
of  the  twenty-one  years,  ^ould,  so  far  as  they  had  not  bjgeuJaid-out^,,^ 
^  in  the£urchgi8&-of  ,the-advowaon,  belong  and  be  paid  to  John  Gott,  his 
execuiaca.iur..a£UDiBistrators.  .  Provided,  hawavei;,  that  if  John,  jiiaji^ 
should  die  or  be  inducted  into  some  ecclesiastical  benefice  of  the  an- 
nual value  aforesaid  before  the  trustees  had  entered  into  any  contract 

{sembU) ;  Cleland  v.  Waters,  19  Gra.  35,  54,  61  (semble) ;  Detwiller  v.  Hartman,  37 
N.  J.  'Eq.  347  (940,000  monnment) ;  Wood  v.  Vandenborgh,  6  Paige,  277 ;  Hagen- 
meyer  v.  Hanselman,  2  Dem.  87,  88  {semble) ;  Re  Frazer,  92  N.  Y.  239  (repair  of 
cemetery  lot) ;  EmanB  v.  Hickman,  12  Hun,  425  (bat  see  Re  Fisher's  Estate,  8  N.  Y. 
Sapp.  10) ;  Bainbridge's  App.,  97  Pa.  482;  Fite  v.  Beasley,  12  Lea,  328;  Cannon  t;. 
Apperson,  14  Lea,  553,  590. 

See  Mitford  i;.  Reynolds,  1  Ph.  185,  16  Sim.  109, 1  Ph.  706;  Ford  v.  Ford  (Ky.),  16 
S.  W.  R.  451 ;  Bates  v.  Bates,  134  Mass.  110.  —  Ed. 

1  s.c.3Ch.  D.  278.— Ed. 
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for  the  purchase  of  an  advowson,  or  if  any  part  of  the  ^^12^000,  or  the 
aceamulations  thereof,  should  remain  undisposed  of  after  completing 
such  contract,  then  the  £12,000  and  the  accumulations  thereof,  or  so 
much  of  the  same  as  should  remain  undisposed  of,  should  belong  and 
be  paid  to  John  Gott,  his  executors  or  administrators. 

The  testator  died  in  1863.  The  trustees  had  received  the  ^^12,000 
and  invested  it  and  the  accumulations  as  directed,  but  no  purchase  of 
an  advowsoD  had  been  made. 

[n  Gott,  the  son,  liad  been  presented  to  the  vicarage  of  Leeds, 
and  it  was  in  dispute  between  the  trustees  and  himself  whether  or  not 
the  benefice  was  worth  a  clear  £1,000  a  year. 
Jhe  action  was  brought  by  John  Gott  against  the  trustees. 

The  statement  of  claims  tiiSl  OUt  the  above  mentioned  fa5tSr'te^L 
claimed  to  l^ayejbhe  trust  fund  handed  over  to  the  plaintj^-  irrespective 
of  any  q^^^^tinn  ^°  *^  Y^tjjrrof  His  present  Imng. 

llie  defendants  demurred  generally. 

O.  Hastings^  Q.  C,  and  Kekewichy  for  the  demurrer.  The  defend- 
ants do  not  decline  to  carry  out  the  trust  created  by  this  will.  The 
plaintiff,  therefore,  '^^^^/^^  filp^'"^  ^^^*^  fUffi^i  ""lft«H  he  can  sby^  that  he 
is  the  exclusive  object  of  th^  tniat.  But  it  is  clear  that  the  trustees 
may,  at  any  time  until  the  expiration  of  twenty-one  years  from  the 

testator's   H<>ftt.h^  ^I'^ntA  «t /Ygfrf***    ^^'-«   *'^>»*   hy  Pf^^ft^j^g   ftn    ^^^^^y^nin 

v\r^  rrr^f,ntirff  ''^tip  ppnor  ^^^^r  ^^""  ^^^  pi«Sr»fSff  *^  ;f     j}^<>  p<^p  ia 


like  that  of  Mussett  v,  Bingle,  where  a  bequest  to  erect  a  tombstone 
was  upheld,  the  trustees  being  willing  to  carry  it  out.  They  cited 
Harbin  v.  Masterman,^  and  Talbot  v.  Jevers.* 

Dickinson^  Q.  C.,  and  Ingle  Joyce^  for  the  plaintiff.  Both  the  fund 
and  the  advowson  belong  to  the  plaiatiff,  subject  to  the  direction  to 
accumulate  the  interest  on  the  fund  and  the  purchase  of  and  presentar 
tion  to  an  advowson.  As  to  the  accumulation,  it  is  clear  that  where 
there  is  a  simple  direction  to  accumulate  a  fund  and  give  it  to  A. 
twehTy-orie  Jj^Gilrs  nenggj  he,,  if  pXJulJ.jge,  is  entitled  to  jficfiii^.it-at 
once.  As' to  the  purchase  of  the  advowson,  there  are  a  series  of  cases 
of  wRich  Gosling  v.  Gosling '  is  the  most  important,  showing  that  the 
legatee  in  such  a  case  is  entitled  to  have  the  fund  at  once,  unless  the 
testator  has  shown  a  clear  intention  that  some  one  shall  have  the  enjoy- 
ment of  it  in  the  mean  time.     Here  the  testator's  object  was  evidently 


tp  benefit  the  p^ft^"<-^^.n]natj  it  brJj^;;j;)^*\;;]]^^^^^^lipP^'ff  ^^^^^  per- 

son  whom  he  specially  wished  to  benefit.     There  is  no  trust  for  auy"^ 


There  is  no  trust  for  au^ 


thejglaintifPi  no  pi^rnnn  whn  njQw_or  a^anyjime  can  call 


upon  the  trustees  to  purchase  a  living.     Harbin  v,  Masterman^is  m 
our  favor,  for  there  the  Vice  Chancellor  would  have  divided  the  fund 
amongst  the  residuary  legatees,  had  they  not  been  charities.    They 
cited  also  Thomson  v.  Shakespeare ;  *  Lewin  on  Trusts,  6th  edit  94. 
O.  Hastings^  Q.  C,  replied. 


1  25  L.  T.  Rep.  v.  b.  200;  L.  Rep.  12  £q.  559. 
*  L.  Rep.  20  £q.  255.  *  John.  265. 
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204  BROWN  V.   BUKDETT.  [CHAP.  1. 

The  Vice  Chancellor.  In  this  case  the  trastees  disclaim  anv  ben« 
eficial  interest  in  the  fund  in  question,  but  do  not  say  that  they  are 
anwilling  to  perform  the  trust.  They  do  not  look  upon  this  trust  as 
beneficial  to  themselves,  but  —  there  being  something  to  be  done,  per- 
fectly legal  —  the  trustees  are  desirous  to  do  it.  The  plaintiff,  then, 
not  having  shown  that  the  trusts  are  simply  and  solely  for  his  benefit, 
and  such  as  he  has  a  right  to  put  an  end  to,  the  demurrer  must  be 
allowed.  I  see  no  reason  why  the  trustees  should  not  be  allowed  to 
carry  out  this  trust.  And  it  is  to  be  observed,  that  they  are  to  nomi- 
nate to  the  benefice,  when  purchased,  ^^when  and  so  often  as  any 
vacancy  shall  occur."  So  that  even  if  they  purchased  an  advowson 
and  presented  the  plaintiff  himself  to  it,  that  would  not  at  once  put  an 
end  to  their  trust.  Moreover,  it  does  not  follow  that  the  whole  fund 
would  be  expended  in  purchasing  the  advowson.  The  demurrer 
must,  consequently,  be  allowed ;  but  the  plaintiff  will  have  leave  to 
amend,  and  thus  raise  the  question  of  the  net  value  of  his  present 
benefice. 


BROWN  V.  BURDETT. 
In  Chancert,  before  Bacon,  V.  C,  August  2,  1882. 

[Reported  in  Weekly  Notes  (1882),  134.1] 

Testatrix  by  a  codicil,  dated  the  26th  of  September,  1868,  to  her 
will  (dated  the  22d  of  May,  1868),  revoked  a  devise  of  a  messuage, 
garden,  orchard,  and  outbuildings  at  Gilmorton,  Leicestershire,  and 
gave  and  devised  the  same,  and  the  furniture  therein ,JciJ]u;ggj£ug|igfia 
^npirn  tr"«^r  'Tr^nr^diately  after  her  funeralyR"^  IfP^"  ^^^^1^  ftftl?"  ^ftj^^ 
/.a»£ia  ^hn  yindnw"  ^^^  ^^^rn  nf  tntrh  mom  in  thr_hmi?.r  (excspt^th® 
kitchen,  back  kitchen,  middle  attic,  and  hall),  and  of  the  coach-house, 
to  be  well  and  effectually  bricked  up  from  the  outside,  with  every 
article  of  whatever  kind  that  might  be  therein  (including  testatrix's 
clock),  and  cause  the  same  to  be  repaired  and  renewed  as  occasion 
should  require,  and  so  bricked  up  to  continue  for  the  term  of  twenty 
years  next  after  her  decease ;  and  subject  to  the  trusts  aforesaid,  upon 
trust,  to  place  in  and  remove  .M  pleasure  some  respectable  married 
couple  in  the^  occupjaition  of  the  rooms  excepted  as  abova^  and..allow 
tihrm  tv  livf  thfr^^^p,  «^"(L9^C"PJ  the  same  place  and  premises  ront^freS; 
in  consideration  of  their  taking  care  of  the  messuage  and  premises, 
and  particually  the  blockade  to  the  doors  and  windows,  and  to  see 
that  the  same  were  in  no  wise  tampered  x>r  meddled  with.  From  and 
after  the  expiration  of  the  teinn  of  twenty  years,  testatrix  devised  the 
house  and  premises  to  a  devisee  for  life,  with  remainder  to  another 

1  81  Ch.  D.  667,  8.  0.  —  Ed. 
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person  in  fee.  By  another  codicil,  dated  the  22d  of  May,  1871,  testa- 
trix  gave  a  number  of  other  minute  directions  as  to  how  the  outside 
and  inside  doors,  windows,  and  chimney  tops  were  to  be  blocked  up 
and  covered  in ;  and  directed  that  the  married  couple  should  pay  a  nom* 
inal  rent  of  one  halfpenny  a  week. 

Testatrix  died  on  the  16th  of  January,  1872. 

Miliary  Q.  C,  and  Brett,  for  the  plaintiff,  submitted  that  this  was  a 
lawful  limitation. 

Marten,  Q.  C,  and  S.  HdU,  for  a  defendant,  ai^^ed  that  the  devise 
as  to  the  twenty  years'  term  was  inoperative  and  void. 

E,  K.  Kardake,  Q.  C,  M,  R,  PhtUips,  Hemming ,  Q.  C,  L.  Tate 
Lee,  and  A,  G.  Langley,  for  other  parties. 

The  Vice  Chancellor  held  that  there  was  an  intestacy  as  to  the 
term  of  twenty  years  in  the  house,  garden,  outbuildings^  and  fur- 
niture.^ 


In  Re  DEAN.    COOPER-DEAN  v.  STEVENS. 

In  thb  High  Court  of  Justice,  Chancery  Division,  March  80, 

April  4,  9,  1889. 

»  [Reported  in  41  Chancery  Division  Reports,  552.] 

WiLUAM  Clapcott  Dban,  by  his  will  dated  the  12th  of  November, 
J^^'^i  dfiV^^  ^^^  \l^^  frftPhnlrTJ  ^tAtPfl^  subject  to  and  diarged  with  cer- 
{jtin  ftnnnifjftft,  ^r\(\  ^^h  an  aunuitj^^f  JCT90  tlfereinaftePmentio^  to 
his  trustees,  and  to  a  term  of  fifty  years  thereinafter  granted  toliis 
trustees,  to  the  use  of  his  trustees^  for  the  term  of  one  year  from  the  day 
preceding  his  death,  upon  certain  trusts,  and,  subject  thei'eto,  to  the 
use  of  James  Cooper  (the  plaintiff)  for  his  life,  with  remainder  to  the 
use  of  the  plaintiff's  first  and  other  sons,  successively  in  tail  male,  with 
remainders  over.  The  will  continued :  ^'  I  give  to  my  trustees  my  eight 
horses  and  ponies  (excluding  cart  horses)  at  Littledown,  and  also  my 
hounds  in  tlie  kennels  there.  AnH  j  Miorgo  ^y  s^j^d  freebgl^^  ppt.ftt^a 
V|prpiqhfif^rp  dcmiscj  Tififl  dtfYiettflj  in  _£rif\ritj  to  all  other  charges 
created  by  this  my  will,  with  the  payment  to  my  trustees  for  the  term, 
of  fifty  years  commencing  from  in^i^tttSjTf  aijy  of  Xtx^  said  horses  and 
J^ounds  snail  so  long  live,  of  ^n"  annual  sum  pf  £750.  And  I  declare 
>_that  my  trustees 'shall  apply  the  said  annual  °"7i  nfli"°^^^  ^^^^fiHTll"'^'"' 
_fllifl  rln^i*??  in  the  maintenance  ^^3^  "''^^  ^^'^Pfi  affid  JiOP"^"-  ^^^  the 
time  being  living','imtl  tti  maintaining  the  stables,  kennels,  and  buildings 
now  inhabited  by  the  said  animals  in  such  condition  of  repair  as  my 
trustees  may  deem  fit ;  but  this  condition  shall  not  imply  an}'  obligation 

1  A  devise  to  a  tenant  in  tail  npon  tmst  not  to  bar  the  entail  doe6  not  create  a 
trust.    Dawkins  v.  Perrhyn,  4  App.  Cas.  51.  —  Ed. 
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on  my  trustees  to  leave  the  said  stables,  kennels,  and  buildings  in  a 
state  of  repair  at  the  determination  of  the  said  term ;  but  I  declare 
that  my  trustees  shall  not  be  bound  to  render  any  account  of  the  appli- 
cation or  expenditure  of  the  said  sum  of  £750,  and  any  part  thereof 
remaining  unapplied  stiall  be  dealt  with  by  them  at  their  sole  discre- 
tion." .  .  .^ 

The  testator  died  on  the  3d  of  December,  1887.  This  was  an 
originating  summons  by  James  Cooper,  who  had  assumed  the  name  of 
Dean,  as  plaintiff,  against  the  trustees  of  the  will,  asking  a  declaration 
that  the  gift  of  the  £750  a  year  to  the  defendants  for  the  purposes  men- 
tioned in  the  will  was  invalid,  or,  in  the  alternative,  a  declaration  that 
the  plaintiff  was  entitled  under  the  trusts  of  the  will  to  the  balance  from 
time  to  time  in  any  year,  commencing  from  the  testator's  death,  of  the 
£750,  after  making  provision  for  the  maintenance  of  the  testator's 
horses,  hounds,  stables,  kennels,  and  buildings  mentioned  in  his  wilL 

Cozen8'Hardy,  Q.  C,  and  Vernon  S.  Smith,  for  the  plaintiff. 

Everittf  Q.  C,  and  AlexandeVy  for  the  trustees  of  the  will. 

North,  J.  The  first  question  is  as  to  the  validity  of  the  provision 
made  by  the  testator  in  favor  of  his  horses  and  dogs.  It  is  said  that  it 
Is  not  valid ;  because  (for  this  is  the  principal  ground  upon  which  it  is 
pnt.).  nftith^r  r  \^f)Tf\e  nor  a  dyg  could  enforce  the  trust ;  and  there  is  no 

person  who  could  enforce  it.  JLLia  obviously  noL 

^intended  for  the  benefit  of  the  particular  animals^gifijtttioafidi^nd  not  for 
the  benefit  of  animals  generally,,  and  It.  is, ^uite  ^';!ing^"°*'°  ^"^"^  ' 
sitl  made  in  a  subsequent  part  of  the  will  to  tlie  Brnftl  Soniet^y  for 
Prevention  of  Crueltj^  to  Animals,  which  may  well  be  a  charity.  In 
my  opinion  this  provision  for  the  particular  horses  and  hounds  referred 
to  in  the  will  is  not,  in  any  sense,  a  charity,  and,  if  it  were,  of  course 
the  whole  gift  would  fail,  because  it  is  a  gift  of  an  annuity  arising  out 
of  land  alone.  But,  in  my  opinion,  as  it  is  not  a  charity,  there  is 
nothing  in  the  fact  that  the  annuity  arises  out  of  land  to  prevent  its 
being  a  good  gift. 

Then  it  is  Ttii^,  thnt  ihirrn  In  p^  rMttui^  q^»^  )[p*»/  ^ho  VflB  enforce  the 
trust,  and  that  the  Court  will  not  recognize  a  trust  unless  it  is  capable 
of  being  enforced  by  some  one.  Ji,  do  not  Mflpnt  y^  \h^  ^^^^'  There  is 
not  the  least  doubt  that  a  man  may,  if  he  pleases,  give  a  legacy  to  trus- 
tees, upon  trust  to  apply  it  in  erecting  a  monument  to  himself,  either  in 
a  church  or  in  a  churchyard,  or  even  in  unconsecrated  ground,  and  I 
am  not  aware  that  such  a  trust  is  in  any  way  invalid,  although  it  is 
difi^cult  to  say  who  would  be  the  cestui  que  trust  of  the  monument.  In 
the  same  way,  I  know  of  nothing  to  prevent  a  gift  of  a  sum  of  money  to 
trustees,  upon  trust  to  apply  it  for  the  repair  of  such  a  monument  In 
my  opinion  such  a  trust  would  be  good,  although  the  testator  must  be 
careful  to  limit  the  time  for  which  it  is  to  last,  because,  as  it  is  not  a 
charitable  trust,  unless  it  is  to  come  to  an  end  within  the  limits  fixed  by 

^  The  Btatement  of  facta  has  been  curtailed,  and  the  aigoments  of  connael  are 
omitted.  —  Ed. 
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the  role  against  perpetuities,  it  woald  be  illegal.  But  a  trust  to  lay  out 
a  cei-tain  sum  in  building  a  monument,  and  the  gift  of  another  sum  in 
trust  to  apply  the  same  to  keeping  that  monument  in  repair,  say  for 
ten  years,  is,  in  my  opinion,  a  perfectly  good  trust,  although  I  do  not 
see  who  could  ask  the  Court  to  enforce  it  If  persons  beneficially 
interested  in  the  estate  could  do  so,  then  the  present  plaintiflf  can  do 
so ;  but  if  such  persons  could  not  enforce  the  trust,  still  it  cannot  be 
said  that  the  trust  must  fail  because  there  is  no  one  who  can  actively 
enforce  it. 

Is  there  then  anytiiing  illegal  or  obnoxious  to  the  law  in  the  nature 
of  the  provision,  that  is,  in  the  fact  that  it  is  not  for  human  beings,  but 
for  horses  and  dogs?  It  is  clearly  settled  by  authority  that  a  charity 
may  be  established  for  the  benefit  of  horses  and  dogs,  and  therefore  the 
mining  of  a  provision  for  horses  and  dogs,  which  is  not  a  charity,  can- 
not of  itself  be  obnoxious  to  the  law,  provided,  of  course,  that  it  is  not 
to  last  for  too  long  a  period.  Then  there  is  what  I  consider  an  express 
authority  upon  this  point  in  Mitford  v.  Reynolds.^ 

It  is  impossible  to  suppose  that,  from  the  beginning  to  the  end  of  these 
proceedings,  the  question  whether  the  gift  was  good  or  bad  was  never 
brought  to  the  attention  of  all  the  learned  Judges  before  whom  the  case 
came.  I  do  not  indeed  find  that  any  fbrmal  discussion  took  place  upon 
it  This  may  have  been  because  all  the  parties  agreed  upon  the  point, 
or  it  may  have  been  disposed  of  by  the  judge  in  the  course  of  the  argu- 
ment. But  it  is  impossible  to  suppose  that  the  matter  was  not  fully 
present  to  the  learned  counsel  who  argued  the  case,  or  to  the  various 
judges  before  whom  it  came,  and  that  they  did  not  treat  the  gift  as 
valid.  The  point  must  have  been  raised,  because  the  fund  out  of  which 
it  was  to  take  effect  (if  it  were  good)  was  given  to  a  charity.  It  was 
the  duty  of  the  counsel  for  the  Governor  General  and  the  £ast  Indian 
Government  to  raise  the  point  on  behalf  of  the  charity,  if  there  was 
anjiibing  in  it,  because  the  charity  would  have  taken  so  much  more,  if 
the  provision  for  the  horses  were  invalid.  That  being  so,  I  think  I 
may  treat  that  case  as  a  decision  by  very  high  authority  that  such  a  pro- 
vision is  good,  and,  if  I  had  felt  any  doubt  about  the  point  myself,  I 
should  have  considered  tliat  authorit}'  as  settling  it,  so  far  as  I  am  con- 
cerned. There  is  not'aing,  therefore,  in  my  opinion,  to  make  the 
provision  for  the  testator's  horses  and  dogs  void. 

Then  the  next  question  is  this :  the  gift  is  of  an  annuity  of  £750, 
during  the  lives  and  life  (to  put  it  shortly)  of  the  horses  and  dogs,  and 
the  survivors  or  survivor  of  them,  and  of  course  a  time  would  arrive 
when  the  provision  which  the  testator  thought  right  to  make  for  all  the 
animals  would  be  much  more  than  sufl3cieut  for  the  three  or  the  two  or 
the  one  which  might  survive.  The  annuity  is  to  cease  entirely  when  the 
last  survivor  dies,  and  it  is  obvious  that  nothing  like  that  sum  could  or 
would  be  applied  for  the  benefit  of  the  animals  when  they  became 

^  The  learned  judge  here  stated  at  length  the  proceedings  in  Mitford  v,  Bep 
noldfl.  —  Ed. 
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greatly  reduced  in  number.  The  question  is,  whether  the  annuity  was 
given  to  the  trustees  beneficially.  In  my  opinion  it  was  not  given  to 
them  beneficially.  They  are  from  beginning  to  end  called  ^^the  trus- 
tees," and  beyond  all  question  the  principal  trust  to  be  discharged  by 
them  under  the  will  is  that  relating  to  the  horses  and  dogs.  There 
was,  no  doubt,  the  management  trusty  and  that  was  a  serious  trust 
while  it  lasted,  but  it  came  to  an  end  at  the  close  of  a  year  after 
the  testator's  death.  These  persons  are.  described  throughout  as 
^^  trustees,"  and  the  annuity  is  given  to  them  as  trustees,  and  in  my 
opinion  they  took  it  only  as  trustees,  for  the  purpose  of  giving  eflTect 
to  the  trust  declared  of  it,  and  they  did  not  themselves  take  any  bene- 
ficial interest  in  it.  The  trust  is  for  payment  to  the  trustees.  Then 
there  is  a  declaration  that  the  trustees  shall  applj'  the  annual  sum  pay- 
able to  them  in  the  maintenance  of  the  horses  and  dogs.  They  have 
a  discretion  as  to  the  repair  of  the  buildings,  but  they  are  not  under 
any  obligation  to  leave  the  buildings  in  a  state  of  repair  at  the  end  of 
the  term.  Then  come  the  words :  ^'  Any  pai-t  thereof  remaining  unap- 
plied shall  be  dealt  with  by  them  at  their  sole  discretion."  If  the  tes- 
tator had  meant  them  to  take  beneficially,  it  would  have  been  very  easy 
to  say  that  '^  any  surplus,  after  satisfying  the  aforesaid  purposes,  shall 
be  divided  among  tliem  for  their  own  use."  But  the  testator  does 
nothing  of  that  sort.  He  treats  them  as  having  a  Joint  interest  The 
annuity  is  to  be' applied  by  them,  it  is  to  be  subject  to  a  discretion 
to  be  exercised  by  them,  and,  in  my  opinion,  looking  at  the  whole 
of  the  will,  it  was  not  intended  to  vest  the  annuity  in  them  benefi- 
cially, but  only  to  give  them  a  discretion  with  respect  to  it  as  trustees. 
I  have  omitted  to  read  these  words,  which  form  part  of  the  sentence : 
^*  I  declare  that  my  trustees  shall  not  be  bound  to  render  any  account 
of  the  application  or  expenditure  of  the  said  sum  of  £750,  and  any 
pait  thereof  remaining  unapplied  shall  be  dealt  with  by  them  at  their 
sole  discretion."  In  my  opinion  the  testator  intended  by  these  words 
to  give  them  complete  latitude  as  to  the  keeping  up  of  the  stables  and 
kennels  for  the  horses  and  dogs,  and  as  to  the  provision  to  be  made  for 
them ;  in  other  words,  he  intended  that  it  should  not  be  open  to  any 
one  to  say  that  the  trustees  had  spent  more  than  was  reasonable  for 
the  purpose,  or  that  the  animals  could  have  been  very  well  maintained 
for  a  much  less  sum  than  had  been  actually  spent  upon  them,  and  that 
the  trustees  must  account  for  the  surplus  on  that  footing.  In  mj'  opin- 
ion he  intended  to  give  them  an  absolute  discretion  as  to  how  much  of 
the  annuity  was  to  be  applied  in  that  way.  His  object  was  to  make 
them  absolute  masters  of  the  application  of  the  money  for  the  benefit 
of  the  horses  and  dogs,  without  their  being  liable  to  account  for  having 
spent  more  than  a  reasonable  sum  upon  that  object. 

Then  the  final  words  of  the  will  throw  great  light  upon  the  testator's 
intention.  It  must  be  remembered  that  the  trust  is  to  come  to  an  end 
when  the  last  surviving  horse  or  dog  has  died.  It  is  clear,  therefore, 
that  he  was  considering  the  benefit  of  the  animals  which  are  the  object 


SKCT.  XI.]  EEICHENBACH  V.  QUIN.  209 

of  the  trust,  B,nd^  prima  faciey  it  was  not  his  intention  to  benefit  the 
trnstees,  as  distinguished  from  the  animals  which  they  were  to  main- 
tain, and  the  final  woi-ds,  I  think,  show  this  very  clearly.  It  is  clear 
that  he  was  not  leaving  to  the  trustees  a  discretion  as  to  the  wa}'  in 
which  they  were  to  deal  with  the  animals,  but  he  was  himself  giving 
directions  as  to  what  was  to  be  done  about  them,  and  lastly,  if  a  time 
should  arrive  at  which  the  trustees  should  think  that  any  of  them 
should  be  killed,  he  gives  specific  directions  as  to  the  mode  by  which 
that  end  is  to  be  accomplished,  thus  showing  that  he  was  giving  direc- 
tions which  they  were  bound  to  follow,  and  not  merely  giving  them  an 
absolute  discretion  to  appl}'  the  money  to  those  purposes  or  to  any  other 
purposes  the}^  pleased.  Then,  coming  to  the  final  words  of  the  will, 
why  does  he  give  his  personal  estate  not  otherwise  disposed  of  to  the 
tenant  for  life  of  the  real  estate?  For  this  reason  :  ''  In  consideration 
of  the  maintenance  of  my  horses,  ponies,  and  hounds  being  a  charge 
upon  my  said  estates  as  aforesaid."  Not  in  consideration  of  there  be- 
ing this  charge  of  £750  a  year  on  the  estates,  but  in  consideration  of 
the  maintenance  of  the  animals  being  a  charge  upon  the  estates.  I 
have  no  doubt  he  was  expressing  his  intention  that  the  charge  was  to 
be  for  carrying  out  that  purpose,  and  that  he  did  not  intend  to  confer 
any  benefit  upon  the  trustees. 

JLthink  it  is  not  neceftaarv  fn  r^*""miti  niK>n  thf  cases  which  have 
been  cited  on  this  point  for  there  iw  no  fi^^<li^^  hptwp^n  fh^j^^  *  thp 
only  question  is  within  which  class  of  them  the  present  case  falls.  In 
my  opinion,  upon  this  will,  especiallj*  having  regard  to  the  last  clause, 
it  is  clear  that  the  testator  is  only  making  a  provision  for  the  mainte- 
nance of  the  animals,  and  that  he  does  not  intend  to  confer  any  benefit 
on  the  trustees. 

I  must,  therefore,  declare  that  the  trustees  do  not  take  the  surplus 
beneficially,  but,  upon  the  question  whether  the  surplus  belongs  to  the 
heir  at  law  or  to  the  devisee  of  the  real  estate,  by  reason  of  its  not 
being  raisable  out  of  the  estate,  I  say  nothing  in  the  absence  of  the 
heir  at  law.^ 


i  REICHENBACH  u   QUIN. 

In  the  High  Coust  of  Justice,  Chancert  Division,  Ireland,  be- 
fore THE  RioHT  Hon.  Hedges  E.  Chatterton,  V.  C,  Febru- 
ary 9,  16,  1888. 

[Reported  in  21  Law  Reports,  Irish,  138.] 

JANE  CowLET,  by  her  will,  dated  the  80th  October,  1881,  devised 
and  bequeathed  all  her  property  to  the  defendants,  upon  the  trusts 

1  Mitford  V.  Keynolds,  16  Sim.  105 ;  Fable  v.  Brown,  3  Hill,  Ch.  378,  382  {semble) ; 
Gkiiiie  r.  Walker,  8  Rich.  £q.  262,  269  {semble)  Accord.  —  Ed. 
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therein  declared ;  and,  after  giving  certain  other  directions  in  respect 
thereof,  proceeded :  ^'  And  whatever  interest  I  have  in  the  lands  of 
Newcastle,  Cpunty  Dublin,  and  in  the  premises  in  Bridgefoot  Street, 
Dublin,  now  forming  a  portion  of  Darcy's  Brewery,  I  direct  that  the 
same  shall  be  sold  after  my  decease,  if  not  previously  disposed  of, 
and  out  of  the  amount  realized  thereby,  after  payment  of  the  ex* 
penses  of  such  sale,  I  direct  my  trustees  to  apply  £100  towards  har- 
.masses  offered  up  m  public  m  lf(?l>mU  lor  tne  repose  ofmy  soul 

[Euaaother,  brotherjjunEiiB{eF8^..aniLii~ 


^  _     ^    and  apply  theTbalaniiBJaffiaEds  such  charitable 

purposes  in  Ireland  as  my  trustees  shall  select."  An3^  the  testatrix 
appointed  the  defendants  executors  of  her  said  will. 

The  testatrix  died  on  the  16th  June,  1882,  and  on  the  24th  July, 
1882,  probate  of  her  will  was  granted  to  the  defendants. 

Anne  Hagarty  survived  the  testatrix. 

An  action  was  brought  by  certain  legatees  under  the  said  will,  for 
the  purpose  of  having  the  trusts  thereof  carried  out  and  the  personal 
estate  of  the  testatrix  administered,  and  a  decree  was,  on  the  4th 
March,  1885,  made  to  that  effect 

The  case  now  came  before  the  Court  on  further  consideration  of  the 
Chief  Clerk*R  certificate,  and  a  question  arose  as  to  the  validity  of  the 
bequest  for  masses. 

Serjeant  Campion  (with  him  Mr.  Harty)^  for  the  plaintiffs. 

Mr.  Bewley,  Q.  C.  (with  him  Mr.  J.  H.  CampbeU)^  for  the  defendants. 

Mr.  Carson^  for  the  Attorney  General.' 

The  Vice  Chancellor.  I  am  of  opinion  that  there  is  no  attempt 
to  create  a  perpetuity  by  the  trust  in  reference  to  the  £100  for  masses.' 
There  is  a  direction  in  the  will  that  the  lands  of  Newcastle  and  the 
testatrix's  premises  in  Bridgefoot  Street  should  be  sold,  and  that  out 
of  the  amount  realized  her  trustees  should  apply  £100  towards  having 
massef  offered  up  in  public  in  Ireland  for  the  repose  of  her  soul  and 
the  souls  of  the  other  persons  mentioned. 

I  do  not  consider  that  there  is  any  attempt  here  to  create  a  perpetu- 
ity, and  on  that  ground  —  and  I  wish  it  to  be  understood  that  on  that 
point  only  I  give  a  decision  —  I  shall  declare  that  tlie  gift  is  valid.* 

^  The  arguments  of  counsel  are  omitted.  —  Ed. 

«  Commissioners  w.  Wybrants,  7  Ir.  Eq.  34  n. ;  Bead  v.  Hodgens,  7  Ir.  Eq.  16; 
Raftery  v.  Coleman,  Hamilton, Charities,  (2d  ed.)  77,  L.  R.  21  Ir.  139  (cited) ;  Brennan  . 

V.  Brennan,  Ir.  R.  2  Eq.  321 ;  Dillon  v.  Reilly,  Ir.  R.  10  Eq.  152  (third  point)  ;  Atty.  \j 

Gen.  t;.  Delaney,  Ir.  R.  10  C.  L.  104;  Bradshaw  v,  Jackman,  21  L.  R.  Ir.  12 ;  Perry  (f 

V.  Tuomey,  21  L.  R.  Ir.  480;  Hagenmeyer  v.  Hanselman,  2  Dem.  87  Accord.  ^y^     \  ^ 

Boyle  V,  Boyle.  Ir.  R.  11  Eq.  433  (semhle)\  Holland  v.  Alcock.  108  N.  Y.  312  ^ 
O'Conner  v.  Gifford,  117  N.  Y.  275,  280  {semUe),  6  Dem.  71  Contra."  ~In  Holland  ». » 
Alcock,  supra,  Rapallo,  J.,  on  behalf  of  the  Conrt,  said,  pp.  322-<324 :  *'  It  has  been/ 
argued  that  the  absence  of  a  beneficiary  entitled  to  enforce  the  trust  is  not  fatal  toj 
its  existence  where  the  trustee  is  competent  and  willing  to  execute  it,  and  the  purJ 
pose  is  lawful  and  definite ;  that  it  is  only  where  the  trustee  resists  the  enforcement  on  ^ 
the  trust,  that  the  question  of  the  existence  of  a  beneficiary  entitled  to  enforce  itl  { 

I  hare  not  found  anv  case  in  which  this  question  has  been  adjudicated,  or  the  I  i 
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point  has  been  made,  and  it  does  not  seem  to  be  presented  on  this  appeal.  The  case 
now  before  ns  arises  on  a  demurrer  by  the  defendant  Alcock,  one  of  the  execators,  to 
the  complaint,  on  the  groand  that  it  shows  no  right  in  the  plaintiffs.  The  complaint 
alleges  that  the  defendant  Alcock,  together  with  Frederick  Smyth,  were  named  as 
executors  in  the  will ;  that  the  defendant  Alcock  did  not  qualify,  and  has  never  acted 
as  executor  or  as  trustee  of  the  alleged  trust  sought  to  be  created  by  the  third  clause, 
nor  participated  in  any  form  in  carrying  out  the  same,  but  that  his  co-executor  Fred- 
erick Smyth  has  taken  possession  of  the  whole  estate  as  such  executor  and  trustee. 
Smyth  is  not  a  party  to  this  appeal.  It  comes  up  on  the  demurrer  of  Alcock  alone, 
and  there  is  nothing  in  the  complaint  to  show  that  he  is  willing  to  execute  the  trust, 
but  on  the  contrary  it  shows  that  he  has  in  no  manner  acted  or  qualified  himself  to 
act  therein.  But  aside  from  these  considerations,  I  do  not  think  that  the  validity  or 
invalidity  of  the  trust  can  depend  upon  the  will  of  the  trustee.  If  the  trust  is  valid 
he  can  be  compelled  to  execute  it ;  if  invalid  he  stands,  as  to  personal  property  undis- 
posed of  by  the  will,  as  trustee  for  the  next  of  kin,  and  the  equitable  interest  is  vested 
in  them  immediately  on  the  death  of  the  testator,  subject  only  to  the  payment  of  his 
debts  and  the  expenses  of  administration.    Wfapp  ^^  *"•""*  J°jvtif fir y^id  tn  hnfjriifnd 

withyyt  s\j\Y  l^ft^ftfl'^i^^yy  en  titled  Jo  jieaaajadjts  <>nfnrnom<r«f  fjifj  |i.ii«»a«i  y^i^^  ji  ihfr^^" 

tri^at  P^'^l^^Y  wo^^\  TiTa  possession,  have  the  power 'to  TioTd  it  to  his  OWA  USQ  yitfeout 
accountability  to  any  ona^d  con^ry  Eo''tbe  intention  of  the  donor,  but  for  the  prin- 
ciple that  in  such  a.casenr^ultinfljbrust  attaches  in  favor  of  whoever  would  but  for 
_,th&idleged  trust  be  equRaHl^'entltred  to  the  property.  This  equitable  title  cannot  on 
any  sound  principle  be  made  to  depend  upon  the  exercise  by  the  trustee  of  an  election 
whether  he  will  or  will  not  execute  the  alleged  trust.  In  sucj^fr  paj»ft  tht^p  jg  nn  t.^y^t 
jn_tlie  sense  in  which  the  term  is  used  in  inrispryjj[gQ^.  There  is  simply  an  honorary 
and  imperfect  obirgatiou  to  carry  out"  tITe  wishes  of  the  donor,  which  the  alleged 
trustee  cannot  be  compelled  to  perform,  and  which  hfr.Jias  no  right  to  perform  con- 
trary to  the  wishes  of  those  legally  or  equiiAbly  entitled  to  the  property,  or  who  have 
succeeded  to  the  title  of  the  original  donor.  The  existence  of  a  valid  trust  capable 
of  enforcement  is  consequently  essential  to  enable  one  claiming  to  hold  as  trustee  to  ** 

withhold  the  property  from  the  legal  representatives  of  the  alleged  donor.  A  merely 
nominal  trust,  in  the  performance  of  which  no  ascertainable  person  has  any  interest, 
and  which  is  to  be  performed  or  not  as  the  person  to  whom  the  money  is  given  thinks 
fit,  has  never  been  held  to  be  sufficient  for  that  purpose."  /*  T  ^   # 

A  conveyance  inter  vivos,  upon  trust  for  masses  for  the  soul  of  the  donor  is  valid  :    j  -  v  V  ^^^*^ 
Kehoe  v.  Kehoe  (Cook^Co.  C.  C,  111.),  22  A.  L.  Reg.  k.  s.  656 ;  even  in  New  York, 
where  a  bequest  for  the   same  purpo^e^s  inoperative :    Gilman  v.  McArdle,  99 
N.  Y.  451. 

If  the  bequest  for  masses  contemplates  a  perpetuity,  it  is  of  course  void,  inasmuch 
as  it  is  not  a  charitable  bequest.  Dillon  v.  Reilly,  Ir.  R.  10  £q.  152 ;  Beresford  v.  Jervis, 
11  Ir.  L.  T.  Rep.  128 ;  M'Court  v.  Burnett,  11  Ir.  L.  T.  Rep.  130;  Kehoe  v.  Wilson,  7 
L.  R.  Ir.  10;  Morrow  w.  M'Conville,  11  L.  R.  Ir.  236;  Dorrian  i?.  Gilmore,  15  L.  E.Ir. 
69.  In  Massachusetts  and  Pennsylvania,  however,  such  a  bequest  is  a  charitable  be- 
quest. Schouler,  Pet.,  134  Mass.  426;  Seibert's  App.,  18  W.  N.  (Pa.)  276;  Power's 
Estate,  5  W.  N.  (Pa.)  59  (reversed  on  another  ground  in  Rhymer's  App.,  93  Pa.  142) ; 
Dougherty's  Estate,  5  W.  N.  (Pa.)  556  (semble). 

In  England  a  trust  for  masses  is  void  as  a  superstitious  use.  Rex  t;.  Portington, 
1  Salk.  162  ;  West  v.  Shuttle  worth,  2  M.  &  K.  684 ;  Heath  v.  Chapman,  2  Drew.  417 ; 
Re  Blundell,  30  Beav.  360;  Re  Fleetwood,  15  Ch.  D.  596 ;  Elliott  t;.  Elliott,  35  So). 
/.  206.  — Ed. 
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ROSS  AND  ROSS  V.  DUNCAN  ahd  Othebs. 

Ik  the  Superior  Court  of  Chanoert,  Mississippi,  before  Robert 

J.  Buckner,  Chancellor,  1889. 

[Reported  in  Freeman^  Chancery ,  587.] 

The  Chancellor.^  The  complainants  bring  this  suit  as  the  heirs 
and  distributees  of  Margaret  A.  Reed,  deceased.  The  allegations  of 
the  bill,  so  far  as  the  demurrer  is  concerned,  are : 

That  Mrs.  Reed,  about  the  14th  June,  1838,  made  her  last  will  and 
testament,  appointing  the  defendants  her  executors,  to  whom  she  de- 
vised and  bequeathed  the  most  of  her  estate,  consisting  in  part  of  a 
large  number  of  negro  slaves  ;^at  said  devises  and  bec^uests  were 
^H7  iipim  tht  ifrrrt  tmfi^-  ^"^  rVllflflfnrP  *"°^  ^"'^  negroes  should  be 
liaken  by  the  dnfftndftnt^  ag  i^he  p.^pgntnra  of  the  will  to  Liberia,  tbere 

lain  free,  &c.  A  letter  from  the  testatrix  or  even  date  wit 
will  is  reJeTied  to  lii'lhe  bill,  which  it  is  alleged  is  declarative  and  ex- 
pressive of  the  secret  trust  aforesaid.  It  is  alleged  that  this  secret 
trust  is  in  violation  of  the  laws  of  Mississippi,  and  was  intended  to 
evade  and  defraud  the  statute  which  prohibits  the  emancipation  of 
slaves  by  last  will  and  testament,  except  under  the  restrictions  therein 
enumerated.  The  complainants  pray  that  the  will  be  set  aside,  that 
the  estate  may  be  decreed  to  them,  &c.  To  this  bill  there  is  a  general 
demurrer,  which  at  once  presents  the  question  of  the  validity  of  the 
will  as  coupled  with  the  alleged  secret  trust.  Jf  the  trust  be  an  illegal 
r*^j  it  r<^"  make  no  difference  whether  it  be  tacit  or  express  : 
consequences  must  follow  it  in  either  character.  I  shall  therefore  elect 
-^  PAnnirj^y  |.>|A  will  fta  h^v'"g  yp^"  its  facc  a  dcvisc  and  bequest  to 
the  defendants  upon  the  express  trust  Uiat  the  negroes  therem  men- 
tioned should  be  taken  to  Liberia,  there  to  remain  free.  Several 
collateral  questions  were  made  on  the  argument,  all  of  which  it  is 
believed  resolve  themselves  into  this  plain  and  broad  proposition :  Is 
a  will  made  within  this  State,  by  one  of  its  citizens,  in  which  negro 
slaves  are  bequeathed  upon  the  trust  that  they  shall  be  taken  to  Li- 
beria, on  the  coast  of  Africa,  there  to  remain,  void,  as  being  in  fraud 
and  violation  of  our  laws,  and  in  contravention  of  their  policy  upon 
the  subject  of  domestic  slavery? 

It  is  difficult  to  conceive  how  an  act  done  in  Liberia,  according  to 
its  laws,  should  involve  a  violation  of  those  of  this  State.  The  rule 
that  every  contract,  act,  or  agreement  is  to  be  governed  by  the  laws 
of  the  place  where  the  execution  or  pefornmnce  is  to  take  place,  is  one 
of  universal  application.  The  execution  of  the  trust  in  this  case,  ac- 
cording to  the  allegations  of  the  bill,  is  to  take  place  in  Liberia.     The 

1  The  report  of  the  case  18  materially  abridged.  ^Eo. 
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laws  of  that  place,  then,  according  to  the  rule,  must  decide  upon  its  le- 
gality. The  ground  was  taken,  that,  as  the  negi-oes,  for  whose  benefit 
the  trust  was  raised,  can  maintain  no  suit  in  our  courts  to  enforce 
it,  and  there  being  no  one  who  can  enforce  it,  the  trust,  it  is  insisted,  is 
therefore  void.  The  conclusion  does  not  necessarily  follow  from  the 
premises.  A  trust  may  be  created  which  may  be  perfectly  consistent 
with  the  law,  and  yet  the  law  may  have  pointed  out  no  mode  of  en- 
forcement ;  still  it  would  not  interpose  to  prevent  it,  but  would  leave 
its  execution  to  the  voluntary  action  of  the  trustee.  A  person  may 
convey  his  property  upon  what  trust  or  condition  he  pleases,  so  that  it 
be  not  against  law ;  and  the  court  would  only  interfere  at  the  Instance 
of  the  heirs  or  distributees  of  the  grantor  or  testator,  when  there  had 
been  a  failure  or  refusal  to  perform  the  condition  or  trust.  These  prin* 
ciples,  I  think,  are  plainly  deducible  from  the  case  in  4  Wheaton,  35. 
The  demurrer  must  be  sustained  and  the  bill  dismissed.^ 

1  Afflnned  in  the  High  Court  of  Errors  and  Appeals,  6  Miss.  305.  See,  to  the 
same  effect,  Atwood  v.  Beck,  21  Ala.  590 ;  Abercrombie  v.  Abercrombie,  27  Ala.  489 ; 
Hooper  V.  Hooper,  32  Ala.  669;  Jordan  v.  Bradley,  Dudley  (Ga.),  170;  Vance  v. 
Crawford,  4  Ga.  445 ;  Cooper  i;.  Blakey,  10  Ga.  263;  Cleland  v.  Waters,  19  Ga. 
35,  53-54,  61-62 ;  Sanders  i;.  Ward,  25  Ga.  109 ;  Green  v.  Anderson,  38  Ga.  655 ; 
Leech  v.  Cooley,  14  Miss.  93;  Thompson  v.  Newlin,  6  Ired.  380, 8  Ired.  32;  Frazier  i*. 
Frazier,  2  Hill,  Ch.  304  (bnt  in  1841  a  statute  was  passed  making  such  trusts  iUegal 
as  against  public  policy:  Finley  v.  Hunter,  2  Strob.  £q.  208,  214;  Gordon  v.  Black- 
man,  1  Rich.  £q.  61) ;  Henry  t;.  Hogan,  4  Humph.  208 ;  Elder  i;.  Elder,  4  Leigh,  252. 
In  Cleland  v.  Waters,  supra,  Stames,  J.,  says,  p.  61  :  "  The  executor's  right  and 
duty  in  the  premises  are  prescribed  by  the  law  of  the  testator's  wiU.  Where  there 
is  no  municipal  law  forbidding  it,  the  testator  can  certainly  make  such  a  law  for  him-  ^.     \ 

self  in  his  will,  and  the  same  reason  exists  why  the  executor  should  carry  it  into      I         ^   ii        * 
effect,  as  why  he  should  erect  a  monument  or  tombstone  of  specified  character  and  .     I  O'  ^  ' 
cost,  if  so  directed  by  the  testator's  will.    Jt  will  not  be  disputed,  I  suppnge,  that»i£.  \  \  ...   \ 

^  such  directions  were  given  by  a  testator,  it  would  be  the  duty  oi  hU  PYfinitor  to  carrv  J    ^    ^ 
1  them  jntoelpct  (especially  i!  they  were  reasonable),  and  that  he  would  be  sustained   ,^ 
by  a  coijiL  oi  jUHllUB  in  su  dbing,  or  instructed  so  to  do  by  a  court  of  equity,  if  be     ..    ^  v.    * 

jiafcejOrtHBtiuctioHS  €>n  this  head.  T56t,  it  could  not  be  said  that  the  tombstone  had  any  \ 
ri^ht  in  the  premises,  or,  perhaps,  fliat  any  remedy  tay  agAlnst  the  executors  by  which 
the  erection  of  the  stone  conld  be  enforced."  In  Hooper  v.  Hooper,  supra.  Rivers, 
C.  J.  said,  p.  673:  "The  Court  of  Chancery  will  recognize  the  autkwUy  of  the  ex- 
ecutor to  execute  the  trust,  and,  if  by  hts  bill  he  submits  the  adminittration  to  that 
court,  it  might  possess  the  power  to  enforce  its  execution,  as  a  condition  of  giving  its 
aid  and  relief  to  him.  Bnt  the  slave  cannot  enforce  its  execution  by  suit.  .  .  .  The 
trust  is  one  of  that  class  which  may  be  valid,  and  yet  not  capable  of  being  enforced 
against  the  trustee  by  judicial  tribunals."  —  Ed. 


V 

J 


Who  mat  be  a  Cestui  que  Trust.  —  Any  person  capable  of  holding  property  may 
be  the  beneficiary  in  a  trust.  In  other  words,  in  almost  all  jurisdictions  any  human 
being  may,  at  the  present  day,  be  a  cestui  que  trust,  •  Neither  lunacy,  coverture,  nor 
infancy  is  a  disqualification.  There  were  formerly  two  exceptions  to  this  rule, 
namely,  aliens  and  slaves- 

(1 )  Aliens.  An  alien  could  take,  but  could  not  hold,  as  cestui  que  trust.  The  sover- 
eign became  at  once  entitled  to  the  benefit  of  the  trust.  King  v.  Sands,  Freem.  Ch. 
129;  Godfrey,  Godb.  275;  Daubinez  v.  Morehead,  6  Taunt.  332;  Holland's  Case, 
Aleyn,  14, 15, 16,  Style  40,  8.  o. ;  Da  Hourmelin  v,  Sheldon,  4  M.  &.  Cr.  525  {sembie) ,- 
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Fonrdrin  o.  Gowdey,  3  Bl  &  E.  388 ;  Barrow  v.  Wadkin,  34  Bear.  1 ;  Sharp  v.  St. 
Saayear,  7  Ch.  343  (oTermling  Ritteon  v.  Stordy,  3  Sm,  &  G.  230) ;  Dnmoncel  v. 
Damoncel,  13  Ir.  Eq.  R.  92;  Taylor  v.  Benham,  5  How.  270  (semhle);  Leggett  v. 
Dubois,  5  Paige,  114;  Anstice  v.  Brown,  6  Paige,  448  {stmbU)\  Gilmoor  o.  Kay,  2 
Hayw.  (N.  Ca.)  108;  Atkin  t;.  Kron,  5  Ired  207;  McCaw  v.  Galbraith,  7  Rich.  74; 
Hnbbard  v,  Goodwin,  3  Leigh,  492. 

In  Escheator  v.  Smith,  4  McC.  452,  an  alien  cestui  que  trust  with  a  power  of  appoint- 
ment, having  executed  the  power  before  office  foand,  the  appointment  was  adjudged 
valid. 

A  contract  with  one  as  trustee  for  an  alien  was  not  enforceable  at  alL  Brandon 
V.  Nesbitt,  6  T.  R.  23 ;  Brandon  v.  Curling,  4  East,  410. 

(2)  Slaves.  A  slave  could  not  be  a  cestui  que  trusL  Haywood  v.  Craven,  2  L.  Rep. 
(N.  Ca.)  557;  Cunningham  v.  Cunningham,  1  Tayl.  209;  Bynum  i;.  Bostick,  4  Dess. 
266.  This  trust  was  void,  and  the  trustee  became  a  constructive  trustee  for  the  creator 
of  the  trust  or  his  representative.  American  Society  v.  Gantrell,  23  Ga.  448  (semble) ; 
Craig  V.  Beatty,  11  S.  Ca.  375;  Blakely  v.  Tisdale,  14  Rich  Eq.  90,  97  (disapproving 
of  Fable  r.  Brown,  2  Hill,  Ch.  378,  where  a  slave  was  assimilated  to  an  alien). 

In  North  Caroling,  if  a  slave  invested  his  earnings,  made  by  the  consent  of  his 
master,  in  an  obligation  running  to  a  trustee  for  the  slave,  the  trustee  could  of  course 
collect  the  obligation.  White  v.  Cline,  7  Jones,  (N.  Ca.)  174;  but  the  owner  of  the 
slave  could  not  compel  the  trustee  to  hold  the  obligation  for  him  (the  owner) ;  Lea 
V.  Brown,  5  Jones,  Eq.  379 ;  nor  to  pay  him  the  proceeds ;  Barker  v.  Swain,  4  Jpnes,  Eq. 
220.  In  Lattimore  t;.  Dickson,  where  notes  were  made  payable  to  a  trustee  for  a  slavei 
the  trust  was  held  to  be  enforceable  by  the  slave  after  his  emancipation.  ^£i>. 
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SECTION  xn. 

The  Trustee. 

PIMBE'S  CASE. 
Trinitt  TERk,  1585. 

[Reported  in  Moore,  196.  —  Tranalated  in  Crmte,  Utet,  47.] 

Throckmobton  committed  high  treason,  18  Eliz.,  for  which  in  26 
Eliz.  he  was  attainted  by  trial.  Between  the  treason  and  the  attainder 
a  fine  was  levied  to  him  by  Scudamore  of  certain  lands  to  the  use  of 
Scudamore  and  his  wife  (who  was  sister  to  Throckmorton),  and  of  the 
heii*s  of  the  said  Scudamore.  Afterwards  Scudamore  and  his  wife 
bargained  and  sold  the  lands  to  Pimbe  for  money.  Upon  discovery  of 
the  treason  and  the  attainder  of  Throckmoiton,  the  purchaser  Pimbe 
was  advised  by  PUnoden^  Popham^  and  many  others,  that  the  estate  of 
the  land  was  in  the  Queen,  because  the  Queen  is  entitled  to  all  the  lands 

was  declared  t9  ScudamortJiBfl  hin  irif n  upon  tha  flnfi  Wflfl  vnifl,  ^T  t^f 
relation  of  the  right  of  the  Queen  under  the  attainder,  and  the  Queen 
must  hold  the  land,  discharged  of  the  use,  because  the  Cix)wn  cannot 
be  seised  to  a  use.^ 

It  is  but  Justice  to  mention  that,  the  case  being  represented  to  Queen 
Elizabeth,  she,  much  to  her  honor,  granted  the  land  to  the  cestui  que  use 
by  patent. 

1  Stmilarlj,  the  King  could  not  make  a  conveyance  by  bargain  and  sale.  Atkins  v. 
Longvile,  Cro.  Jac.  50. 

The  common  statement  that  the  crown  or  a  state  cannot  be  a  trostee  means 
simply  that  the  cestui  que  trust  cannot  file  a  bill  in  equity  against  the  sovereign.  Dillon 
V.  Freine,  Poph.  72;  Wike's  Case,  Lane,  54,  2  RoU.  Ab.  780  [q  1,  s.  c. ;  Paulett  v. 
Atty.  Gen.,  Hardres,  465,  467  ;  Kildare  v,  Enstace,  1  Vem.  437,  439;  Reeve  ».  Atty. 
Gen.,  2  Atk.  223,  1  Ves.  446  (cited),  s.  o. ;  Penn  r.  Baltimore,  I  Ves.  Sr.  444,  453; 
Bargess  v.  Wheate,  I  Eden,  177,  255 ;  Hodge  v,  Atty.  Gen.,  3  Y.  &  C.  342 ;  People  v, 
Ashborner,  55  Cal.  517 ;  Shoemaker  v.  Board,  36  Ind.  175;  Briggs  v.  Light  Boats,  11 
All.  157,  170-178 ;  Pinson  v.  Ivey,  1  Yerg.  296,  332.  In  Farmers'  Co.  v.  The  People, 
1  Sandf.  Ch.  139,  the  difficulty  of  procedure  seems  to  have  been  overlooked. 

If  the  beneficiary  sues  by  petition,  the  sovereign  wiU,  as  a  matter  of  coarse,  recog- 
nize the  just  claim  of  the  petitioner.  Pimbe's  Case,  supra ;  Sconnden  v.  Hawley, 
Comb.  172 ;  Briggs  v.  Light  Boats,  11  AU.  157, 170-173.  See  Rnstomjee  v.  Queen,  2 
Q.  B.  Div.  69. 

The  validity  of  the  trust  is  recognised  also  in  legal  proceedings  in  which  the  sover- 
eign is  not  made  a  defendant  £.g. :  A  grantee  of  the  sovereign  takes  the  title  subject  to 
the  trust  Winona  v.  St  Paul  Co.,  26  Minn.  179 ;  Pinson  v.  Ivey,  1  Yerg.  296 ;  Marshall 
V.  Lovelass,  Cam.  &  Nor.  217.  And  if  the  sovereign  obtains  the  title  to  trust  property, 
his  title  will  be  barred  and  with  it  the  claim  of  the  cestui  que  trust  by  the  same  lapse  of 
time  which  would  have  protected  the  adverse  possession  if  a  private  individual  had 
been  trustee.    Miller  v.  State,  38  Ala.  600 ;  Molton  v,  Henderson,  62  Ala.  426.  ~  Ea 
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KING  V.  BOYS  AND  ANOTHER. 

In  the Easter  Term,  1569. 

[Reported  in  Dger,  288  6.] 

One  T.  King  enfeoffed  one  Jasper  Boys,  an  alien,  and  Forcet  of 
Gray's  Inn,  to  the  use  of  himself  and  his  wife  in  tail,  remainder  to  his 
right  heirs.  Whether  the  Queen  be  entitled  to  a  moiety  of  the  land 
jjpinPflmt^ly,  nr  nnt^  wasthe  question.  ^And  it  seems  that  if  an  office^ 
^^beJound-oLiti^the  Qnry-n^HhflJl  li^vp.  f\ie  moiety  by  her  prerogative  to 
her  own  use,  and  the  other  use  in^tys  moiety  is  gone  foreverT 


THE  ATTORNEY  GENERAL  t?.   LAUDERFIELD. 
In  Chancert,  before  Lord  Hard  wick,  C,  Michaelmas  Term,  1743. 

[Reported  in  9  Modem  Reports,  286.*] 

Note.  In  this  case  the  Attorney  General  argued,  that  as  corporations 
could  not  be  seised  to  an  use  at  law,  no  more  could  they  be  trustees, 
but  should  have  the  lands  to  their  own  use,  divested  and  freed  from 
the  trust." 

But  the  Chancellor  would  not  let  him  go  on,  nothing  being  clearer 
than  that  corporations  might  be  trustees.^ 

1  Fish  0.  Klein,  2  Mer.  431 ;  Marshall  v.  Loyelass,  Cam.  &  Nor.  217  ($emble) 
Accord, 

An  alien  grantee  upon  tmat  acquired  title  defeasible  only  by  the  soyereign.  Com. 
Dig.  Alien,  C.  4 ;  Ferguson  v.  Franklin,  6  Muni  305. 

The  alien's  disability  was  removed  in  England  bj  St  33  Vict.  c.  14,  §  2 ;  and  by 
nmilar  statutes  an  alien  maj  at  the  present  day  in  almost  all  jurisdictions  hold  prop- 
erty as  freely  as  a  subject,  and  may  therefore  be  a  trustee.  In  In  re  Hill,  W.  N.  (1874), 
228,  the  court  appointed  an  alien  as  trustee  of  English  property  for  beneficiaries  in 
France.  —  Ed. 

>  3  Sw.  416,  8.0. --Ed. 

*  Chudliegh's  Case,  1  Co.  122  a.  See,  accord,  Br.  Ab.  Feif  al  Use,  60 ;  Bury  v.  Boken- 
ham,  Dy.  8,  b ;  Bacon,  Uses,  57.  But  see,  contra,  Holland's  Case,  2  Leon.  122, 3  Leon 
176,  8.  c.  The  reason  for  the  ancient  doctrine  is  thus  quaintly  expressed  in  Popfaam, 
72  :  "  Yet  every  feoffee  is  not  bound  although  he  hath  knowledge  of  the  confidence, 
as  an  Alien  Person,  Attaint,  and  the  like ;  nor  the  King,  he  shall  not  be  seised  to  an* 
other's  use,  because  he  is  not  compellable  to  perform  the  confidence ;  nor  a  Corpora* 
tion,  because  it  is  a  dead  body,  although  it  consist  of  natural  persons :  and  in  this  dead 
body  a  confidence  cannot  be  put,  but  in  bodies  naturall."  —  Ed. 

*  Green  v.  Rutherforth,  1  Yes.  462,  467;  Atty.  Gen.  v,  Whorwood,  1  Yes.  Jr. 
534,  536;  Atty.  Gen.  v.  Governors,  2  Yes.  Jr.  41,  46;  Dnmmer  v.  Corporation, 
14  Yes.  245,  252 ;  Atty.  Gen.  v.  Cains  College,  2  Keen,  150,  165 ;  Evans  v.  Corpo- 
ration, 29  Beav.  144 ;  Yidal  r.  Girard,  2  How.  127,  187 ;  Miller  v.  Lerch,  1  WaU. 
Jr.  210 ;  Stone  v.  Bishop,  4  Cliff.  593  ;  First  Society  v.  Atwater,  23  Conn.  34 ;  Phillips 
Academy  v.  King,  12  Mass.  546;  Webb  i;.  Neal,  5  All.  575;  Commissioners  v.  Walker; 


SECT,  Xn,]  JEVON  V.  BUSH.  217 


JEVON  V.  BUSH. 
In  Chancebt,  before  Lord  Jeffreys,  C,  November  27,  1685. 

[Reported  in  1  Vernon,  342.] 

Lord  Bellamount  lent  £600  to  one  Gardiner  on  a  recognizance  of 
J^1,000,  which  he  took  in  the  name  of  the^ef  endant  Bush,  and  intended 
it  as  a  provision  for  the  plaintifif,  his  infant  daughter,  then  but  two 
years  old ;  and  Bush  at  the  same  time  executed  a  declaration  of  the 
trust.  Gardiner  being  about  to  sell  his  estate,  and  the  purchaser  hav- 
ing notice  of  the  recognizance,  Bush  is  prevailed  upon  to  acknowledge 
satisfaction;  and  in  1657,  and  not  before,  the  plaintiff  had  notice  of 
this  declaration  of  trust,  and,  understanding  that  Bush  had  acknowl- 
edged satisfaction  on  this  recognizance,  brings  her  bill  to  be  relieved 
against  this  breach  of  trust. 

The  defendant  by  answer  insisted,  and  it  was  so  proved  in  the 
cause,  that  he  was  but  eighteen  years  old  when  he  made  this  decla- 
ration of  trust;  and  insisted  likewise,  that  he  never  had  one  penny 
for  his  acknowledging  satisfaction  on  that  recognizance,  but  that 
Lord  Bellamount's  widow,  as  he  believes,  received  the  moneys  due 
thereon.^ 

The  counsel  for  the  defendant  insisted,  that  the  plaintiff  ought  to 
prove  some  fraud  in  the  trustee,  or  that  he  received  to  his  own  use 
part  of  the  money. 

Lord  Chancellor.  The  proof  lies  on  the  defendant's  side;  he 
ought  to  discharge  himself,  and  it  ier  not  sufficient  for  him  to  say 
he  never  received  any  of  this  money  for  his  own  use :  there  is  no 
doubt  but  an  infant  may  be  a  trustee ; '  and  the  breach  of  trust  was 
committed  in  1654,  after  he  was  of  full  age ;  and  therefore  decreed 
him  to  pay  the  principal  money,  with  damages  not  exceeding  £1,000, 
being  the  penalty  of  the  recognizance;  and  cited  my  Lord  Hobart, 
who  says  that  cestui  que  trust  in  an  action  of  the  case  against  his 
trustee  shall  recover  for  a  breach  of  trust  in  damages. 

7  MiBS.  143,  185;  Wade  u.  American  Society,  15  Miss.  663 ;  Chambers  v.  St.  Louis,  29 
Mo.  543 ;  Trustees  v,  Peaslee,  15  N.  H.  317  {semble) ;  Re  Howe,  1  Paige,  214 ;  Sheldon 
V.  Chappell,  47  Hon,  59 ;  Colambia  Co.  v.  Kline,  Bright  N.  P.  320 ;  Ex  parte  Green- 
ville, 7  Rich.  Eq.  471,  476,  483 ;  Bell  Co.  v.  Alexander,  22  Tex.  350  Accord. 

The  court  may  appoint  a  corporation  a  trustee.  Anon.,  7  Phila.  517.  But  see  Re 
Brogden,  W.  N.  (1888),  238.  It  was  decided  in  In  re  Franklin's  Est.  (Pa.  1892),  24 
AtL  R.  626,  that  a  municipal  corporation  could  not  become  a  trustee  of  a  purely  pri- 
Tate  trust.    But  see  Gloucester  v,  Osbom,  1  H.  L.  272,  285.  —  Kd. 

1  The  statement  of  facts  has  been  abridged.  —  Ed. 

*  Although  an  infant  may  be  a  trustee,  no  judicious  person  and  no  court  would  ap- 
point an  infant  as  trustee.  An  infant,  it  is  obvious,  has  not  the  discretion  requisite  to 
the  due  administration  of  a  trust,  and  cannot  be  held  accountable  for  its  maLEuiminis- 
tion.  Russel's  Case,  5  Rep.  27  a ;  Whitmore  v.  Weld,  1  Vem.  328 ;  Hindmarsh  r. 
Southgate,  3  Russ.  324 ;  in  which  cases  it  was  adjudged  that  an  infant  executor  was 
not  liable  for  a  devastavit. 

There  was  formerly,  however,  no  mode  of  divesting  the  infant  trustee  of  his  title  to 
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PEGGE  V.   SKYNNER  ato  RICHARDSON. 
In  Chancebt,  before  Lord  Thublow,  C,  Mat  22,  1784. 

[Reported  in  1  Cox,  Equity  Cases,  28.] 

Bill  for  specific  performance  of  an  agreement  for  a  lease  from  plain- 
tiff to  defendants.  It  was  objected  that  the  defendant  Richardson  had 
since  become  incapable  of  doing  any  act  in  consequence  of  a  paralytic 
stroke.  It  was  ordered  that  the  defendant  Skynner  should  execute 
a  counterpart  of  a  lease,  and  also  the  defendant  Richardson,  when  he 
should  be  capable  of  so  doing.^ 

Lord  Thurlow  refused  to  give  plaintiff  costs. 

the  trust  property.  An  eqnitj  jadge  could  make  no  other  decree  against  the  infant 
than  that  which  was  made  in  Anonymous,  3  P.  Wms.  389,  n.  [A] ;  namely,  **  to  convey 
when  of  age,  unless  he  should  show  cause  to  the  contrary  within  six  months  after  he 
should  come  of  age."  See  also  Perry  u.  Perry,  65  Me.  399 ;  Whitney  r.  Stearns,  1 1 
Met.  819 ;  and  compare  King  t;.  Bellord,  1  H.  &  M.  343. 

The  first  remedial  statute  was  passed  in  1708,  St.  7  Anne,  c  19,  which  was  followed 
by  St  6  Geo.  lY.  c.  74,  §  2.  But  these  statutes  applied  only  to  bare,  express  trustees. 
Ex  parte  Vernon,  2  P.  Wms.  549 ;  Goodwin  v.  Lister,  3  P.  Wms.  387 ;  Hawkins  v. 
Obeer,  2  Yes.  559 ;  Atty.  Gen.  v.  Pomfret,  2  Cox„  Eq.  221 ;  Ex  parte  Beddam,  1  Rose, 
310;  Bullock  v.  Bullock,  1  J.  &  W.  603;  King  v.  Turner,  2  Sim.  549;  Re  Moody, 
Tamlyn,  4.  But  by  the  Trustee  Act  of  1850,  12  &  13  Yict.  c.  74,  §  7,  the  title  of  an 
infant  trustee  may  by  the  Court  of  Chancery  be  vested  in  a  suitable  person,  whether 
the  trust  be  express  or  constructive,  and  whether  the  trustee  is  a  bare  trustee  or  has  a 
beneficial  interest.  There  are  similar  statutes  in  this  country.  Hawthorn  v.  Root,  6 
Bush,  501 ;  Bridges  v.  Bidwell,  20  Neb.  185 ;  Re  FoUen,  14  N.  J.  Eq.  147  ;  Ownes  r. 
Ownes,  23  N.  J.  Eq.  60 ,  Livingston  v.  Livingston,  2  Johns.  Ch.  537 ;  Thompson  v. 
Dulles,  5  Rich.  Eq.  370.  Such  statutes  have  of  course  no  extra-territorial  force. 
Sntphen  v.  Fowler,  9  Paige,  280. 

Independently  of  these  statutes,  if  an  infant  trustee  actually  conveyed  to  the  cestui 
que  ti-ust,  or  according  to  his  directions,  he  could  not,  on  attaining  majority,  disafiirm 

the  conveyance.    v.  Handcock,  17  Yes.  384 ;  Elliott  v.  Horn,  10  Ala.  348 ;  Starr 

V.  Wright,  20  Oh.  St.  97 ;  Thompson  v,  Dulles,  5  Rich.  Eq.  370. 

Although,  as  we  have  seen,  an  infant  was  not  liable  for  a  breach  of  trust,  he  was 
chargeable  ex  delicto  as  a  constructive  trustee  for  any  property  acquired  by  his  miscon- 
duct. Anon.,  2  Eq.  Ab.  489,  n.  (a),  1  DeG.  &  Sra.  118,  n.;  Clare  v.  Watts,  9  Yin.  Ab. 
415 ;  AnoD.,  2  Eden,  71,  72 ;  Overton  i;.  Banister,  3  Hare,  503 ;  Lempriere  v.  Large,  12 
Ch.  D.  675.  —  Ed. 

1  Owen  V,  Davies,  1  Yes.  82 ;  Hall  v.  Warren,  9  Yes.  605  Accord. 

Apart  from  statutes,  the  only  decree  that  could  be  made  against  |i  trustee  non  com' 
po8  mentis  was  in  the  form  indicated  in  the  principal  case.  The  difiiculty  was  removed 
in  England  In  1731,  in  the  case  of  express,  bare  trustees,  by  St.  4  Geo.  II.  c.  10,  and 
St.  6  Geo.  lY.  c.  74,  §  3.  But  the  old  rule  continued  as  to  constructive  trusts  and 
trusts  in  which  the  ti^tee  had  an  interest.  Ex  parte  Tutin,  3  Y.  &  B.  149 ;  Ex  parte 
Currie,  IJ.  &  W.  642.  But  by  the  Trustee  Act  of  1850,  §  3,  the  Equity  judges  were 
authorized  to  vest  the  title  of  a  lunatic  trustee  in  a  suitable  person,  whether  the  trust 
was  constructive  or  express,  and  whether  the  trustee  was  a  bare  trustee  or  beneficially 
interested.  See  also  the  Lunacy  Act  of  1890,  §§  135,  136.  There  are  similar  statutes 
in  this  country.    Re  Wadsworth,  2  Barb.  Ch.  281 ;  Swartont  v.  Burr,  1  Barb.  495. 

A  lunatic  trustee  is,  of  course,  not  liable  for  a  breach  of  trust  —  Ed. 
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STILL  AND  WIFE  V.  RUBY  and  OTHERS. 
In  the  Supreme  Court,  Fennstlyania,  January  Term,  1860. 

[Reported  tn  36  Pennsylvania  Reports,  878.] 

Error  to  the  District  Coai't  of  Philadelphia. 

This  was  a  scire  facias  by  Mary  Ruby  and  John  Rackstool  and  Eliza 
A.  Riickstool,  which  Mary  Ruby  and  Eliza  A.  Ruckstool  were  trustees 
of  The  Heart  and  Hand  Female  Beneficial  Society  of  Philadelphia, 
against  Charles  Still  and  Sarah  E.,  his  wife,  on  a  mortgage  given  by 
the  defendants  to  the  female  plaintiffs,  as  trustees,  on  the  19th  Feb- 
ruary, 1856,  to  secure  the  payment  of  $500  and  interest,  in  one  year 
from  the  date  thereof. 

The  following  affidavit  of  defence  was  filed  by  Charles  Still,  one  of 
the  defendants :  — 

*'  Charles  Still,  one  of  the  above-named  defendants,  and  on  behalf 
of  his  co-defendant,  being  duly  sworn,  &c.,  saith:  That  they  have  a 
just  and  kgal  defence  to  the  whole  of  plaintiffs'  claim  in  the  above 
case,  the  nature  and  character  of  which  is  as  follows :  That  the  said 
Eliza  A.  Ruckstool,  one  of  the  above-named  plaintiffs,  before  and  at 
the  time  of  the  commencement  of  this  suit,  and  at  the  time  of  the  exe- 
cution of  the  mortgage  on  which  said  suit  is  brought,  was  and  still  is 
married  to  one  John  Ruckstool,  then  and  yet  her  husband,  who  is  still 
living,  to  wit,  at  Philadelphia  aforesaid,  in  the  county  aforesaid ;  and 
this  deponent  for  himself  and  his  co-defendant  further  says,  that  they 
have  not,  nor  has  either  of  them,  any  knowledge  of  John  Ruckstool 
Joined  as  a  party  plaintiff  in  this  suit,  except  as  the  reputed  husband 
of  the  said  Eliza  A.  Ruckstool  —  his  name  does  not  appear  in  the 
mortgage  on  which  this  suit  is  brought  —  nor  have  this  deponent  and 
his  co-defendant,  or  has  either  of  them,  at  any  time  had  any  trans- 
actions of  business  or  otherwise  with  him.  All  of  which  the  deponent 
expects  to  be  able  to  prove  on  the  trial  of  the  case." 

The  court  below,  on  motion  of  the  plaintiffs'  counsel,  gave  judgment 
for  want  of  a  sufficient  affidavit  of  defence,  which  was  here  assigned 
for  error. 

J.  M.  Arundel,  for  the  plaintiff  in  error. 

Brinkl^  and  B.  A.  JMitcheUj  for  the  defendants  in  error.^ 

The  opinion  of  the  court  was  delivered  by 

Woodward,  J.  —  The  affidavit  disclosed  no  defence  whatever. 
Mrs.  Ruckstool,  as  appeared  on  the  face  of  the  mortgage,  was  only 
trustee  for  The  Heart  and  Hand  Female  Beneficial  Society,  in  whom 
the  beneficial  interest  of  the  mortgage  was  vested.  Femes  covert^  like 
infants,  lunatics,  and  others  non  sui  juris^  may  be  trustees,  subject,  of 
course,  to  their  legal  incapacity  to  deal  with  the  estate  vested  in  them. 

1  The  argnmenti  of  cooxiBel  are  omitted.  —  Ed. 
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Hill  on  Trustees,  49.  The  incapacity  of  Mrs.  Rackstool  to  sue  in  her 
own  name  was  obviated  by  her  husband  joining  with  her.  The  mort- 
gagors must  pay  the  money  as  they  agreed  to  do. 

ThejudgvieiU  is  affirmed*^ 


In  bb  CAMPBELL'S   TRUST. 
Ik  Chancebt,  before  Sir  John  Romillt,  M.  B.,  June  4,  1862. 

[Reported  in  31  Beavan,  176.] 

This  was  a  petition  to  appoint  two  new  trustees.  One  of  the  per^ 
sons  proposed  was  a  feme  sole,  but  who  was^  in  all  other  respects, 
unexceptionable. 

Mr.  Cutler  in  support  of  the  petition. 

The  Masteb  of  the  Rolls  doubted  whether  the  court  ever  ap- 

• 

^  A  married  woman  may  be  a  tnutee.  King  v.  Deniaon,  1  V.  &  B.  277 ;  Gridley 
V.  Wynant,  23  How.  500 ;  Harden  v.  Darwin,  66  Ala.  55 ;  Milner  v.  Freeman,  40  Ark. 
62 ;  Cotton  v.  Wood,  25  Iowa,  43 ;  Springer  v.  Berrj,  47  Me  330,  338 ;  Wilson  v. 
Beaachamp,  44  Miss.  556 ;  Barrier  v.  Darner,  58  Mo.  222  ;  Seibold  o.  Christman,  7 
Mo.  Ap.  254;  Sawyer's  App.,  16  N.  H.  459,  Persons  v.  Persons,  25  N.  J.  £q.  250: 
Parker  v.  Nevitt,  18  Oreg.  274;  Dean  u.  Sanford,  9  Rich  £q.  423,  425;  Smith  v. 
Strahan,  16  Tex.  314  ;  Wallace  v.  Bowen,  28  Yt.  638.  In  Milbank  v.  Crane,  25  How. 
Pr.  193,  a  married  woman  was  appointed  a  tnutee  by  the  conrt. 

In  the  absence  of  legislation,  a  inarried  woman  who  is  a  tmstee  cannot  convey  the 
title  to  the  trust  property  any  more  freely  than  a  married  woman  holding  in  her  own 
right.  Co.  Lit.  1 12  a,  Hargreave's  note  6 ;  Daniel  v.  Uhley,  W.  Jones,  137 ;  McNeiUie 
V.  Acton,  17  Jar.  1041,  2  Eq.  Rep.  21,  s.  c. ;  1  Fonbl.  Tr.  Eq.  92 ;  Dnndas  v.  Biddle,  2 
Barr,  160.  The  husband  must  also  join  in  the  receipt  for  purchase  money.  Dmm- 
mond  V.  Tracy,  Johns.  608 ;  Kingsman  v.  Kingsman,  6  Q.  B.  Div.  122,  128 ;  and  must 
likewise  be  co-plaintiff  or  co-defendant  with  her  in  legal  proceedings.  People  i^.  Web- 
ster, 10  Wend.  554 ;  Kingsman  t;.  Kingsman,  6  Q.  B.  Div.  122.  Re  Docwra,  29  Ch. 
D.  693. 

By  St.  3  &  4  Wm.  IV.  c.  74,  §  91,  if  there  waa  an  incapacity  of  the  husband  to  join 
in  the  conveyance,  the  wife  might  convey  alone  on  application  to  the  Court  of  Common 
Pleas.  Re  Mirfiu,  4  M.  &  O.  635 ;  Re  Caine,  10  Q.  B.  D.  284.  By  37  &  38  Vict, 
c.  78,  §  6,  a  married  woman  who  is  a  bare  tmstee  of  freeholds,  or  copyholds,  may  convey 
as  freely  as  a  feme  sole ;  and  by  45  &  46  Vict.  c.  75,  the  same  power  was  conferred  with 
regard  to  annnities,  bank  deposits,  and  corporate  shares.  In  this  country,  almost 
universally,  a  feme  covert  trustee  is  independent  of  her  husband  in  her  dealings  with 
trust  property.  See,  for  example,  Claussen  i^.  La  Franz,  1  Iowa,  226.  Formerly  a 
married  woman  trustee  could  not  bind  herself  by  any  contracts  relating  to  the  trust 
property.  Avery  v.  Griffin,  6  Eq.  606.  And  the  liability  for  any  breach  of  trust  feU 
not  upon  her,  but  upon  her  husband.  Smith  v.  Smith,  21  Beav.  385 ;  Wainford  v, 
Heyl,  20  Eq.  321 ;  Re  Smith,  48  L.  J.  Ch.  205 ;  Bahin  v.  Hughes.  31  Ch.  Div.  390. 
By  St.  45  &  46  Vict  c.  75,  §§  1,  18,  24,  the  husband  is  no  longer  liable  for  his  wife's 
breaches  of  trust 

The  coverture  of  a  trustee  was  thought  to  be  a  sufficient  ground  for  removal  in  Lake 
V.  De  Lambert,  4  Ves.  592,  a.  See  also  Taylor  v.  Allen,  2  Atk.  213 ;  Re  Kaye,  1  Ch. 
Ap.  387.  —  Ed. 
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pointed  a  feme  sole  to  be  a  trastee.    He  said  he  would  coDSolt  the 
other  Jndges. 

The  Master  of  the  Rolls,  having  done  so,  and  the  affidavits  being 
satisfactory,  made  the  order  as  asked.^ 


Re  HATTATT'S  TRUSTS. 
In  Chancery,  before  Sib  John  Romillt,  M.  R,  January  22,  1870. 

[Reported  in  18  Weekly  Reporter,  416.] 

This  was  a  petition  for  the  appointment  of  a  new  trustee. 

The  proposed  trustee  was  a  Mr.  Knightly,  who  was  the  husband  of 
one  of  the  cestuis  que  trvMerU, 

The  cestuis  que  trtistent  were  all  sui  juris^  and  there  were  the  usual 
affidavits  of  the  fitness  of  the  proposed  trustee. 

Speedy  for  the  petitioner,  mentioned  the  matter  to  the  Court. 

Lord  Romillt,  M.  R.,  said  he  would  make  the  order,  but  the  new 
trustee  must  undertake  to  apply  immediately  to  the  Court  for  the  ap- 
pointment of  a  new  trustee  in  case  of  his  becoming  a  sole  trustee.' 


WILDING  V.  BOLDER. 
In  Chancery,  before  Sir  John  Romillt,  M.R.,  December,  22,  1855. 

[Reported  in  2]  Beavan,  222.] 

Mr.  Cairns  appeared  in  support  of  a  petition  to  appoint  new  trus- 
tees, one  of  whom  was  related  to  the  cestuis  que  trust. 

The  Master  of  the  Rolls.  I  cannot  depart  from  the  rule  I  have 
adopted  of  not  appointing  a  near  relative  a  trustee,  unless  I  find  it  ab- 

1  Re  Berkley,  9  Ch.  720 ;  Ex  parte  Black,  1  Bland,  142  n.  (f) ;  Gibson's  Case,  1 
Bland,  13S  Accord. 

Brook  V.  Brook,  1  BeaT.  176  Contra.  —  Ed 

s  Re  Parrot,  W.  N.  (1881 )  158,  SO  W.  R.  97  8.  c.  Accord,  See  also  Re  Daris,  12 
Eq.  214;  Re  Jesson,  Lewin,  Trusts  (8th  ed.),  41  n.  (h). 

Bnt  the  court  refused  to  appoint  a  husband  as  trustee  in  Re  Lowdell,  Lewin,  Trusts 
(Sth  ed.),  41  n.  (h) ;  Ex  parte  Hunter,  Rice  Eq.  293 ;  Dean  v.  Lanford,  9  Rich.  Eq.  423. 
In  Boaz  o.  Boaz,  36  Ala.  334,  a  husband  was  removed  from  his  trusteeship  because  he 
had  permanently  abandoned  his  wife. 

A  ceBtut  que  trust,  having  the  power  of  naming  a  trustee  in  case  of  a  vacancy,  may 
appoint  her  husband.    Tweedy  v.  Urquhart,  30  Ga.  446. 

It  goes  without  saying  that  a  husband  may  act  as  trustee  if  appointed  by  the  ctaatof 
•f  the  trust.  ~  Ed. 


222.  EX  FAETE  CONYBEARE'S   SETTLEMENT.  [CHAP.  L 

solutely  impossible  to  get  some  one  unconnected  with  the  family  to  un- 
dertake  that  office. 

I  have  always  observed,  that  the  worst  breaches  of  trust  are  com- 
mitted by  relatives,  who  ai*e  unable  to  resist  the  importunities  of  theii 
cestuia  que  trusty  when  they  are  nearly  related  to  them.^ 


Ex  Parte  CONYBEARE'S  SETTLEMENT. 

In  Chancery,  before  Sir  6.  J.  Turkeb  and  Sir  J.  L.  Knight 

Bruce,  L.  JJ.,  June  24,  1853. 

[Reported  in  1  Weekly  Reporter ^  458.] 

Contbeare  moved  for  the  appointment  as  trustee  of  one  of  the  ces* 
tui  que  trusts  of  an  estate  in  the  place  of  a  trustee  incapacitated  from 
acting,  in  consequence  of  insanity.  All  parties  were  desirous  that  the 
appointment  of  the  gentleman  proposed  should  be  made,  and  there  were 
special  circumstances  in  the  case  not  necessary  to  be  referred  to  for  the 
purposes  of  the  report.  The  Master  of  the  Rolls  had  declined  to  make 
the  order  asked,  on  the  ground  that  the  Court  ought  not  to  appoint  a 
cestui  que  trust  as  the  trustee,  even  though  there  was  not  any  other 
objection  to  his  appointment. 

Turner,  L.  J.  Under  ordinary  circumstances,  no  doubt,  the  Court 
will  not  appoint  a  trustee  who  is  also  one  of  the  cestui  que  trusts;  but 
the  rule  is  not  imperative,  and  when  there  are  special  circumstances, 
the  Court  will  exercise  its  discretion  in  judging  whether  the  case  is 
one  in  which  the  rule  may  be  departed  from.  Here  I  think,  under  the 
special  circumstances,  we  may  make  the  appointment  asked.^ 

Knight  Bruce,  L.  J.,  concurred. 

1  See  Parker  v,  Moore,  25  N.  J.  Eq.  228,  240. 

Relationship  between  proposed  trustees  is  not  a  fatal  objection  to  their  appointment. 
Re  Lancaster  Charities,  9  W.  R.  192.  But  see,  as  to  trusts  under  the  Settled  Land  Act, 
Re  Knowles,  27  Ch.  D.  707;  Re  Norris,  27  Ch.  D.  333 ;  Re  Brintnall,  W.  N.  (1872). 
77.  —  Ed. 

«  Ex  parte  Glutton,  17  Jur.  988;  Re  Clissold,  10  L.  T.  Rep.  642;  Tempest  i;.  Ca- 
moys,  58  L.  T.  Rep.  221 ;  Custis's  Trust,  5  Jr.  R.  Eq.  429 ;  Milbank  i;.  Crane,  25  How. 
Pr.  193  ;  Kenderdine's  Est.,  12  W.  N.  (Pa.)  423  Accord. 

It  is  customary  now  to  require  an  undertaking  that,  whenever  a  beneficiary  trustee 
becomes  sole  trustee,  he  shaU  immediately  take  steps  for  the  appointment  of  a  co-trustee, 
as  in  iR«  Burgete,  W.  N.  (1877),  87 ;  Re  Lightbody,  52  L.  T.  Rep.  40.  Compare  Forster 
V.  Abraham,  17  Eq.  351. 

The  creator  of  the  trust  may  make  a  cestui  que  trust  one  of  the  trustees.  This  was 
the  case  in  Tempest  v.  Camoys,  58  L.  T.  Rep.  221 ;  Amory  v.  Lord,  9  N.  Y.  403 ;  Bundy 
V.  Bundy,  38  N.  Y.  410 ;  Wetmore  i'.  Truslow,  51  N.  Y.  338 ;  Tiffany  v.  Clark,  58  N.  Y. 
632 ;  Moke  v.  Norris,  14  Hun,  128,  2  Redf.  429  (criticising  Craig  v.  Hone,  2  Edw. 
Ch.  564) ;  Rogers  v.  Rogers,  18  Hun,  409. 

Li  Re  Mayfield,  17  Mo.  Ap.  684,  a  trustee  was  removed  on  the  ground  that  he  was 
the  confidential  clerk  of  a  cestui  que  trttst  who  was  at  odds  with  another  cestui  que 
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In  re  BARKER'S  TRUSTS. 
In  Chancert,  befobe  Sir  Georqe  Jessel,  M.R.,  Notembbr  6,  1875. 

[Reported  in  1  Chancery  Division,  43.] 

This  was  a  Petition  under  the  Trustee  Acty  1850,  and-  the  Bank- 
ruptcy Acty  1869,  asking  for  the  removal  of  the  sole  trustee  of  a  will 
(who  had  also  a  beneficial  interest  under  it),  on  the  ground  that  he 
had  been  adjudicated  bankrupt,  and  for  the  appointment  of  a  new  trus- 
tee in  his  place,  and  for  a  vesting  order. 

Part  of  the  property  subject  to  the  trusts  of  the  will  consisted  of 
bonds  transferable  by  delivery  with  coupons.  The  trusts  were  to 
receive  the  income  and  pay  it  to  one  of  the  Petitioners  during  life. 

Chitty^  Q.  C,  and  Bushy  in  support  of  the  Petition. 

Chapman  Barber^  for  the  trustee,  said  that  it  had  never  been  held 
that  bankruptcy  alone  was  a  sufficient  reason  for  the  removal  of  a 
trustee.  There  was  no  case  of  misconduct  made  out  against  the  pres- 
ent trustee,  and  if  the  safe  custody  of  the  property  was  desired,  that 
object  would  be  sufficiently  attained  by  the  appointment  of  an  addi- 
tional trustee. 

Chester^  for  other  parties. 

Jessel,  M.  R.  In  my  view,  it  is  the  duty  of  the  court  to  remove  a 
bankrupt  trustee  who  has  trust  money  to  receive  or  deal  with,  so  that 
he  can  misappropriate  it  There  may  be  exceptions,  under  special  cir- 
stances,  to  that  general  rule  ; '  and  it  may  also  be  that  where  a  trustee 
has  no  money  to  receive  he  ought  not  to  be  removed  merely  because  he 
has  become  bankrupt ;  but  I  consider  the  general  rule  to  be  as  I  have 
stated.'    The  reason  is  obvious.    A  necessitous  man  is  more  likely  to 

trust.  The  conrt  declined  to  appoint  a  remainderman  as  trustee  in  Re  Paine,  33  W. 
R.  564,  and  a  tenant  for  life  in  Re  Harrop,  27  Ch.  D.  333.  For  further  instances  of  dis- 
qualification on  the  score  of  interest,  see  Re  Kemp,  24  Ch.  Div.  485 ;  Ra  Norris,  27 
Ch.  D.  333;  Jones  v.  Stockett,  2  Bland,  434;  and  compare  Gaskill  v.  Green,  152  Mass. 
526.  — Ed. 

1  As  in  /2«  Bridgiman,  1  Dr.  &  Sm.  164 ;  Cooper  v.  Cooper,  1  Hal.  Ch.  9, 11.  See 
also  Re  Adams,  14  Ch.  D.  634.  —  Ed. 

«  Gladdon  v.  Stoneman,  1  Mad.  143,  n.  (a) ;  Bainbrigge  u.  Blair,  1  Beav.  495 ;  Ex 
parte  Vaughan,  13  L.  J.  Bak.  22  ;  Harris  v.  Harris,  29  Beav.  107  ;  Re  Hopkins,  19  Ch. 
Div.  61  ;  Re  Mitchell,  52  L.  T.  Rep.  178,  180  {semhle) ;  Re  Adams,  14  Ch.  D.  684 ;  Re 
Roche,  1  Con.  &  Laws.  306, 2  Dr.  &  War.  287,  289 ;  Commissioners  v.  Archbold,  11  Ir. 
£q.  R.  187  (but  see  2  H.  &  C.  440,  461)  Accord, 

The  court  may,  but  is  not  bound  to,  remove  a  trustee  for  insolvency.  Stainton 
».  Carroi^Oo.,  18  Beav.  146;  Paddock  v.  Palmer,  6  How.  Pr.  215  (insolvent  when 
appointedSf^ut  que  trust,  and  known  to  be  so).  See  also  Scott  v.  Becher,  4  Price, 
346  ;  M^^eld  r.  Shaw,  3  Mad.  100 ;  Rev.  Code  Ala.,  §  3164.  In  Virginia,  an  insol- 
vent trustee  will  not  be  allowed  to  act  unless  he  gives  bonds.  Terry  v.  Fitzgarrard,  32 
Grat.  893.  A  bankrupt  or  insolvent  may  of  course  be  made  a  trustee  by  the  creator 
of  the  trust.  Scott  v.  Carron  Co.,  18  Beav.  146 ;  Williams  v.  Nichol,  47  Ark.  254; 
Shryock  v.  Waggoner,  28  Pa.  430. 

Poverty  or  limited  means  was  thought  to  be  an  insuflScient  ground  for  removing  a 
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be  tempted  to  misappropriate  tnist  funds  than  one  who  is  wealthy ;  and 
besides,  a  man  who  has  not  shown  prudence  in  managing  his  own  affairs 
is  not  likely  to  be  successful  in  managing  those  of  other  people. 

However,  if  special  circumstances  are  required  for  the  removal  of  a 
bankrupt  trustee,  I  should  in  the  present  case  find  them  in  the  nature 
of  the  trust  property.  Pail  of  the  property  consists  of  bonds  with 
ooupons,  which  could  very  easily  be  made  away  with.  The  trustee 
must  be  removed,  and  I  make  an  order  accordingly. 


ATTORNEY   GENERA.L  v.  HICKMAN. 
In  Chakcert,  before  Lord  Kino,  C,  TRiNrrr  Term,  1732. 

[Reported  m  W.  Kelyng,  34.i] 

This  was  an  information  exhibited  by  the  Attorney  General  for  the 
performance  of  a  charity,  given  by  a  codicil  annexed  to  the  testator's 

troBtee  in  Jones  v.  McPhillips,  77  Ala.  314 ;  Van  Boakerck  v.  Herrick,  65  Barb.  250. 
And  in  the  analogous  cases  of  executorship:  Hathomthwaite  r.  Russell,  2  Atk.  126; 
Howard  v.  Pnpera,  I  Afad.  142;  Manners  v.  Furze,  11  Bear.  30,  31. 

Old  age  was  thought  to  be  a  sufficient  ground  for  removing  a  trustee  in  Jones  v, 
Stockett,  2  Bland,  Ch.  434  (semble) ;  Dorsej  i^.  Thompson,  37  Md.  25,  37  (semble).  In 
Franklin  v.  Hays,  2  Swan,  521,  the  court,  instead  of  removing  the  aged  trustee,  re- 
sorted to  the  strange  expedient  of  appointing  an  assistant  for  him. 

Drunkenness.  Habitual  intemperance  is  a  sufficient  reason  for  the  removal  of  a 
trustee.  Everett  v.  Prjthergch,  12  Sim.  363,367^68;  Fish  o.  Stubbs,  30  Ala  335; 
Bajrles  r.  Staats,  1  Hal.  Ch.  573. 

Incontinence  was  thought  not  to  warrant  the  removal  of  a  trustee  in  Abernethy  v. 
Abemethy,  8  Fla.  243. 

Friction.  A  trustee  will  be  removed  if  the  relations  between  himself  and  his  fellows 
are  so  inharmonious  as  to  prevent  the  co-operation  essential  to  the  successful  adminis- 
tration of  the  trust,  as  in  Uvedale  v.  Ettrick,  2  Ch.  Cas.  130;  Qnackenbos  v.  Southwick, 
41  N.  Y.  117 ;  i2e  Morgan,  63  Barb.  621 ;  Blake  v.  Sands,  3  Redf.  168  (semble) ;  Russak 
V.  Tobias,  12  N.  Y.  Civ.  Pr.  390;  Syfert's  Est.,  9  Phila.  320. 

Friction  between  the  trustee  and  the  cestui  que  trust,  in  cases  where  the  trustee  has  a 
discretion  as  to  the  amount  the  beneficiary  shall  receive,  is  also  a  sufficient  ground  for 
removal.  McPherson  v.  Cox,  96  U.  S.  404  (semble) ;  Wilson  v,  Wilson,  145  Mass.  490; 
Austin  V.  Austin,  jm{ebj^2g,  See  also  Scott  v.  Rand,  118  Mass.  215 ,  Howell's  Est., 
16  Phila.  232;  Hitler's  Est.,  9  Phila.  421.  But  when  the  duties  of  the  trustee  are  merely 
ministerial  and  there  is  no  occasion  for  personal  intercourse,  the  trustee  will  not  be 
removed  simply  because  of  unfriendly  relations  between  him  and  the  cestui  que  trust. 
Forster  v.  Davies,  4  D.  F.  &  J.  133 ;  McPherson  o.  Cox,  96  U.  S.  404 ;  Nickels  v.  Phil- 
lips, 18  Fla.  732 ;  Berry  v.  Williamson,  11  B.  Mon.  245,  271 ;  Gibbes  v.  Smith,  S  Rich. 
£q.  131. 

In  the  case  of  a  religious  trust,  persons  holding  views  at  variance  with  the  object  of 
the  trust,  should  not  be  appointed  or  retained  as  trustees.  Atty.  Gen.  v.  Shore,  7  Sim. 
309,  317  ;  Atty.  Gen.  v.  Pearson,  7  Sim.  290,  308,  309, 3  Mer.  353 ;  Re  Ilminster,  4  Jnr. 
w.  s.  676,  8  H.  L.  C.  495 ;  Atty.  Gen.  v.  St  John,  2  Ch.  D.  564 ;  Ross  v,  Crockett,  14  La. 
An,  811.  — Ed. 

1  S  £q.  Ab.  193,  8.  0.  —  Ed. 
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will)  by  which  he  devised  that  what  should  remain  and  be  the  residue 
of  his  estate  and  effects  be  given  for  encouraging  such  Non-conform- 
ing ministers  as  preach  God's  Word  in  places  where  the  people  are  not 
able  to  allow  them  sufficient  and  suitable  maintenance ;  and  for  the 
encouraging  such  as  are  designed  to  labor  in  God's  vineyard  as  Dis- 
senters ;  and  appointed  two  persons  to  have  the  disposal  and  appoint- 
ment of  the  said  charity,. both  which  persons  died  in  the  lifetime  of 
the  testator. 

Two  questions  arose,  Ist,^  Whether  both  the  trustees,  to  whom  the 
disposal  and  appointment  of  the  said  charity  was  given,  dying  in  the 
lifetime  of  the  testator,  this  charity  was  not  gone,  and  in  the  nature 
of  a  lapsed  legacy? 

But  per  Kino,  Chancellor.  The  substance  of  the  charity  remains 
notwithstanding  the  death  of  the  trustees  before  the  testator;  and 
though  at  law  it  is  a  lapsed  legacy,  yet  in  equity  it  is  subsisting,  and 
here  is  a  sufficient  certainty  of  the  testator's  intentions  to  revive  it ; 
the  intention  of  the  party  therefore  is  sufficiently  manifest  that  this 
chfljrity  should  continue  within  43  Eliz.  c.  4.* 


SONLEY  AND  OTHERS  v.  THE  MASTER,  &c.  OF  THE 

CLOCK-MAKERS'  COMPANY. 

In  Chancebt,  before  Mr.  Baron  Etre,  fob  Lord  Chancellor, 

Mat  80,  1780. 

[Reported  in  1  Brown  Chancery  Ca$e$,  81.] 

CoNTERS  DuNLOP  dcviscd  freehold  estates  to  his  wife  for  life,  re- 
mainder to  his  brother  Charles  in  tail  male,  remainder  to  the  Clock- 
makers'  Company,  in  trust  that  they  should,  as  soon  as  conveniently 
might  be  after  the  decease  of  his  wife  and  brother  Charles  without 
issue  male,  or  after  the  death  of  such  issue  under  the  age  of  twenty- 
one  years,  sell  the  premises,  and  that  the  money  to  arise  from  such 
sale,  and  the  receipts  and  profits  from  the  decease,  &c.  till  the  sale 
should  be  divided  among  all  and  every  the  testator's  nephews  and 
nieces  already  born,  or  to  be  bom,  and  their  child  or  children  be- 
gotten, or  to  be  begotten,  to  wit,  &c.  The  testator's  wife  and  brother 
both  died  in  his  lifetime.  The  question  therefore  was,  whether  the 
devise  to  the  corporation  being  void,  the  heir  at  law  took  beneficially, 
or  subject  to  the  trust  "*~  ■ 

^  Onlj  so  mnch  of  the  case  Is  given  as  relates  to  this  point.  —  Ed. 

*  Attorney  General  v.  Downing,  Amb.  549,  Wilmot,  21  8.  o. ;  Moggridge  v.  Thack- 
well,  1  Yes.  Jr.  464, 475,  per  Lord  Thnrlow ;  Re  Gill,  1  Seton,  Decrees  (4th  ed.),  520 ; 
Re  Sminthwaite's  Tnists,  11  £q.  251 ;  Charteris  v,  Charteris,  10  Ont.  738 ;  Dorsey  o. 
Thompson,  37  Md.  25, 46 ;  Cowman  v.  Colqnhoim,  60  Md.  127, 134  Accord.  —  Ed. 

15 
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Mb.  Babok  Etbe.  AUhongh  the  devise  to  the  corporation  be  Toid  at 
law,  yet  the  trnst  ia  safficiently  created  to  fasten  itfielf  npon  any  estate 
the  law  may  raise.^  This  is  the  groond  upon  which  courts  of  equity 
have  decreed,  in  cases  where  no  trustee  is  named. 

Decreed  that  the  heii  at  law  is  a  trustee  to  the  uses  of  the  wilL' 


DODKIN  V.   BRUNT. 
Ih  CHAifCEBT,  BBFOBS  SiB  B.  Malins,  V.  C,  Mat  7,  1868. 

[Reported  in  Law  Report$,  6  Eqmty^  5S0.] 

This  was  a  suit  to  administer  the  estate  of  Greorge  Russell,  who,  by 
his  will,  dated  the  17th  of  August,  1866,  devised  certain  property  .to 
an  infant  for  lif^,  with  remainder  to  his  wife  for  life,  remainder  to  the 
children  of  the  marriage  in  succession.  There  were  executors  ap- 
pointed by  the  will,  but  no  trustees  were  nominated.  A  decree  was 
made  in  the  suit  directing  that  trustees  should  be  appointed  of  the 
testator's  estate. 

The  executors,  who  were  the  defendants  in  the  suit,  were  appointed 
trustees  in  Chambers,  and  minutes  were  prepared  for  carrying  out 
the  order,  but  the  Registrar  objected  to  draw  it  up,  on  the  ground 
that  the  Act  15  &  16  Vict  c.  55,  s.  9,  did  not  embrace  the  case  where 
no  trustees  had  ever  been  appointed;  for  although  the  concluding 
words  of  the  9th  section  appeared  to  Justify  an  order  appointing  a 
new  trustee,  whether  there  was  any  existing  trustee  or  not  at  the  time 
of  the  order  being  made,  still  the  introductory  words  of  the  section 
seemed  to  contemplate  the  appointment  of  a  new  trustee  only.  The 
Registrar  further  stated  that  he  could  find  no  case  in  the  office  in 
which  an  appointment  had  been  made  under  the  Trustee  Act,  where 
no  trustee  had  been  originally  appointed  by  the  testator.  He  sug- 
gested, however,  that  the  appointment  might  be  made  under  the  gen- 
eral equitable  jurisdiction  of  the  Court,  should  the  Act  be  considered 
insufficient 

Mr,  Osborne  Morgan^  on  behalf  of  the  parties  to  the  suit,  stated  the 

>  Anoii.»  2  Vent.  349 ;  Fanners'  Co.  v.  Chicago  Co.,  27  Fed.  Rep.  146 ;  Vidal  o. 
Oirard,  2  How.  127 ;  Walker  o.  Walker,  25  Ga.  420 ;  Byen  a  McCarty,  62  Iowa»  339 ; 
Jackson  v.  Hartwell,  8  Johns.  422;  Sheldon  v.  Chappell,  47  Hnn,  59 ;  Frazier  v.  Rec- 
tor (Pa.,  1892),  23  AtL  R.  442;  White  v.  Bajlor,  10  Ir.  Eq.  R.  43,  53-54. 

If  the  trustee  and  cestui  que  trutt  are  both  incapable  of  taking,  the  tmst  fails 
altogether.    American  Society  v.  Gantrell,  23  Ga.  448.  —  Eb. 

>  "  Declared  that  the  devise  of  the  estate  to  the  Clock-makers'  Company  was  void  fai 
law ;  bat  that  the  same  descended  to  the  heirs  at  law  of  the  testator,  npon  and  snbject 
to  the  tmsts  in  his  said  will."  —  R  L. 
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Registrar's  objection,  and  submitted  that  the  Court  had  power  to 
make  the  order  independently  of  the  Act. 

Sir  R  Malins,  V .  C.  My  opinion  is,  that  the  Court  has  inherent 
jurisdiction  in  a  cause  to*  appoint  trustees  of  a  will,  in  a  case  where 
no  trustees  were  originally  appointed  by  the  testator.  I  shall,  there- 
fore, direct  the  order  appointing  Messrs.  Brunt  and  Kent  trustees  to 
be  drawn  up.^ 


ADAMS  v.  ADAMS. 
Ik  the  Supreme  Court,  United  States,  October,  1874. 

[Reported  tn  21  Wallace,  185.] 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia.  The 
case  was  thus. 

Adams,  a  government  clerk  in  WasUngton,  owning  a  house  and  lot 
there,  on  the  13th  of  August,  1861,  executed,  with  his  wife,  a  deed  of 
the  premises  to  one  Appleton,  in  fee,  as  trustee  for  the  wife.  The 
deed  by  appropriate  words  in  jn'oesentt  conveyed,  so  far  as  its  terms 
were  concerned,  the  property  for  the  sole  and  separate  use  of  the  wife 
for  life,  with  power  to  lease  and  to  take  the  rents  for  her  own  use,  as 
if  she  was  a  feme  sole ;  the  trustee  having  power,  on  request  of  the 
wife,  to  sell  and  convey  the  premises  in  fee  and  pay  the  proceeds  to 
her  or  as  she  might  direct ;  and  after  her  death  (no  sale  having  been 
made),  the  trust  being  that  the  trustee  should  hold  the  property  for 
the  children  of  the  marriage  as  tenants  in  common,  and  in  default  of 
issue  living  at  the  death  of  the  wife,  then  for  Adams,  the  husband, 
his  heirs  and  assigns. 

The  deed  was  signed  by  the  grantors,  and  the  husband  acknowl- 
edged it  before  two  justices  ^'  to  be  his  act  and  deed.''  The  wife  did 
the  same ;  being  separately  examined.  The  instrument  purported  to 
be  ^'  signed,  sealed,  and  delivered"  in  the  presence  of  the  same  jus- 
tices, and  they  signed  it  as  attesting  witnesses.  The  husband  put  it 
himself  on  record  in  the  registry  of  deeds  for  the  county  of  Wash- 
ington, D.  C,  which  was  the  appropriate  plaee  of  record  for  it. 

^  Pitt  9.  Pelham,  Freem  Ch.  134 ;  Locton  v.  Locton,  Freem.  Ch.  136;  Beutham  v. 
Wiltshire,  4  Madd.  44;  Johnson  v.  Mayne,  4  Iowa,  180;  Nason  a  First  Chnrch,  66 
Me.  100,  Bartlett  v.  Nye,  4  Met.  378,  Bailey  v.  Kilbnm,  10  Met.  176;  First  Society 
V.  Fitch,  8  Gray,  421 ;  Re  Eastern  Co.»  120  Mass.  412 ;  Wheeler  v.  Perry,  18  N.  H.  307 ; 
De  Barante  v.  Gott,  6  Barb.  492 ;  Sheldon  i;.  Chappell,  47  Hnn,  59,  63 ;  Sowers  o. 
Cyrenius,  39  Oh.  St.  29;  Vamer's^  App.,  80  Pa.  140;  Barret  v.  Barret,  4  Dess.  447; 
Porter  v.  Rutland  Bank,  19  Vt.  410,  420  Accord.  See  also  Re  Davis's  Trusts,  12  £q. 
44*,  Re  Gillett's  Trusts,  25  W.  R.  23 ;  Re  Moore,  21  Ch.  D.  778;  decided  under  the 
Tmstee  Acts  of  1850.  —Ed. 
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Subsequent  to  this,  that  is  to  say  in  September,  1870,  the  husband 
and  wife  were  divorced  by  Judicial  decree. 

And  subsequently  to  this  again,  that  is  to  say,  in  December,  1871,  — 
the  husband  being  in  possession  of  the  deed,  and  denying  that  any 
trust  was  ever  created  and  executed,  and  Appleton,  on  the  wife's 
[husband's?]  request,  declining  to  assert  the  trust,  or  to  act  as 
trustee,  —  Mrs.  Adams  filed  a  bill  in  the  court  below  against  them 
both,  to  establish  the  deed  as  a  settlement  made  upon  her  by  her  hus- 
band, to  compel  a  delivery  of  it  to  her;  to  remove  Appleton,  the 
trustee  named  in  it,  and  to  have  some  suitable  person  appointed 
trustee  in  his  place. 

The  court  below  declared  the  trust  valid  and  effective  in  equity  as 
between  the  parties ;  appointed  a  new  trustee ;  required  the  husband 
to  deliver  up  the  deed  to  the  wife  or  to  the  new  trustee ;  and  to  deliver 
also  to  him  possession  of  the  premises  described  in  the  deed  of  trust, 
and  to  account  before  the  master  for  the  rents  and  profits  of  it  which 
had  accrued  since  the  filing  of  the  bill,  receiving  credit  for  any  pay- 
ment made  to  the  complainant  in  the  mean  time,  and  to  pay  the 
complainant's  costs  of  the  suit 

From  a  decree  accordingly,  the  husband  appealed.^ 

Messrs.  T.  J.  D,  Fuller  and  E.  Lander^  for  the  complainant 

Messrs.  W.  W.  Boyce  and  John  SeldeUj  contra. 

Mr.  Justice  Hukt  delivered  the  opinion  of  the  Court. 

The  first  question  in  this  case  is  whether  there  was  a  delivery  of  the 
deed  of  August  13th,  1861.  If  not  a  formal  ceremonious  delivery, 
was  there  a  transaction  which,  between  such  parties  and  for  such  pur- 
poses as  exist  in  the  present  case,  the  law  deems  to  be  sufficient  to 
create  a  title?  The  bill  avers  that  the  deed  was  delivered  by  the  par- 
ties and  put  on  record  in  the  way  which  it  states. 

The  answer  is  responsive  to  the  allegations  in  the  plaintiff's  bill,  that 
the  deed,  after  being  signed,  sealed,  and  delivered,  was  recorded  at 
the  request  of  the  defendant,  Adams,  and  at  his  expense. 

The  burden  is  thus  imposed  upon  the  plaintiff  of  msdntaining  her 
allegation  by  the  proof  required  where  a  material  allegation  in  the  bill 
is  denied  by  the  answer. 

It  is  evident,  however,  that  the  apparent  issues  of  fact  and  seem- 
ing contradictions  of  statement  become  less  marked  by  looking  at 
what  the  parties  may  suppose  to  constitute  a  delivery.  That  the 
defendant  signed  and  sealed  the  deed  he  admits.  That  with  his 
wife,  the  present  plaintiff,  he  acknowledged  its  execution  before  two 
Justices  of  the  peace,  and  that  the  deed  thus  acknowledged  by  him 
not  only  purported  by  words  in  prcesenti  to  grant,  bargain,  and  con- 
vey the  premises  mentioned,  but  declared  that  the  same  was  signed, 
sealed,  and  delivered,  and  that  this  deed,  with  these  declarations  in 
it,  he  himself  put  upon  the  record,  is  not  denied.    If  these  facts 

^  The  Btatemoat  of  facts  Is  abridged,  and  a  part  of  the  opinioii  is  omitted.  —  Ed. 


SECT.  Xn.]  ADAMS  V.  ADAMS.  229 

constitute  a  delivery  under  circumstances  like  the  present,  then  the 
defendant,  when  he  denies  that  a  delivery  was  made,  denies  the  law 
simply. 

Mrs.  Adams  and  two  other  witnesses  were  examined.  None  of  Mrs. 
Adams's  statements  are  denied  by  Mr.  Adams.  He  was  as  competent 
to  testify  as  she  was.  So,  although  time,  place,  and  circumstances 
are  pointed  out  in  the  testimony  of  one  of  the  other  witnesses,  the  de- 
fendant makes  no  denial  of  the  statement;  nor  does  he  deny  the 
statement  of  the  other  witness,  giving  her  conversation  with  him  in 
detail,  in  which  she  says  that  he  admitted  the  trust. 

The  deed  corresponded  substantially  with  the  intention  which  these 
witnesses  state  that  Adams  expressed.  Should  the  property  be  sold 
by  the  order  of  Mrs.  Adams,  the  money  received  would  be  subject  to 
the  same  trusts  as  the  land,  to  wit,  for  the  use  of  Mrs.  Adams  during 
her  lifetime  aud  her  children  after  her  death.  It  would  not  by  such 
transmutation  become  the  absolute  property  of  Mrs.  Adams. 

Upon  the  evidence  before  us  we  have  no  doubt  that  the  deed  was 
executed,  acknowledged,  and  recorded  by  the  defendant  with  the  in- 
tent to  make  provision  for  his  wife  and  children ;  that  he  took  the 
deed  into  his  own  possession  with  the  understanding,  and  upon  the 
belief  on  his  part,  that  he  had  accomplished  that  purpose  by  acknowl- 
edging and  procuring  the  record  of  the  deed,  by  showing  the  same  to 
his  wife,  informing  her  of  its  contents,  and  placing  the  same  in  the 
house  therein  conveyed  in  a  place  equally  accessible  to  her  and  to 
himself. 

The  defendant  now  seeks  to  repudiate  what  he  then  intended, 
and  to  overthrow  what  he  then  asserted  and  believed  he  had  then 
accomplished. 

It  may  be  conceded,  as  a  general  rule,  that  delivery  is  essential, 
both  in  law  and  in  equity,  to  the  validity  of  a  gift,  whether  of  real  or 
personal  estate.^  What  constitutes  a  delivery  is  a  subject  of  great 
difference  of  opinion,  some  holding  that  a  parting  with  a  deed,  even 
for  the  purpose  of  recording,  is  in  itself  a  delivery.' 

It  may  be  conceded  also  to  have  been  held  many  times  that  courts 
of  equity  will  not  enforce  a  merely  gratuitous  gift  or  mere  moral 
obligation.^ 

These  concessions  do  not,  however,  dispose  of  the  present  case. 

1st.  We  are  of  opinion  that  the  refusal  of  Appleton,  in  1870,  to  ac- 
cept the  deed,  or  to  act  as  trustee,  is  not  a  controlling  circumstance. 

^ithougha  trustee  may neyec hftTQ  heard, of  the  dfifid|.tbie  title  yests^ 
in  him,  subject  to  a  disclaimer  oniiifi  part.^    Such  disclaimer  will  not^  t 

1  12  Vesey,  39  and  note,  Antrobns  v.  Smith. 

3  Clond  V.  Calhoun,  10  Richardaon's  Eqoity,  362. 

«  Ibid. 

*  Cloud  0.  Calhoun,  10  Richardson's  Equity,  362.  See,  to  the  same  effect,  Smith  v. 
Wheeler,  1  Vent.  128  (approved  in  Standing  v.  Bowring,  31  Ch.  Diy.  282,  288) ; 
Siggen  t;.  Evans,  5  E.  &  6.  367;  Donaldson  v,  Donaldson,  Kay,  711;  Re  Way's 
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however,  defeat  the  conyeyance  as  a  tranefer  of  the  equitable  interest 
to  a  third  person.^  A  trust  cannot  fail  for  want  of  a  trustee,  or  by 
the  refusal  of  all  the  tnistees  to  accept  the  trust.^  The  court  of 
chancery  will  appoint  new-  trustees.^ 

Trusts,  2  D.  J.  &  S.  365 ;  Linton  v.  Brown,  20  Fed.  Rep.  455,  467  {wembU) ;  Weber  v. 
Christen,  121  111.  91  {sembU) ;  Mjxoyer  v,  French,  73  N.  Ca.  609 ;  Wilt  v.  Franklin,! 
Binn.  502 ;  Read  v,  Robinson,  6  W.  &  S.  329  ;  First  Bank  v.  Holmes,  85  Pa.  231.  The 
contrary  opinions  in  Meek  v.  KettleweU,  1  Hare,  464,  and  Bridge  v.  Bridge,  16  Bear.  315, 
that  notice  to  the  trustee  is  essential  to  the  validity  of  a  tnist,  are  overmled. 

The  same  result  is  reached  by  the  cf>T"Tnnn  g^^mAnt  ij^f^  t]iA  j^aayyit  of  the  ^stee 
is  pfBsuiiltid  unci!  the  coziti^y  is  shown.  Wise  v.  Wise,  2  Jon.  &  Lat.  403, 412;  King* 
V,  Phillips,  16  Jur.  1080;  Kennedy  v.  Wire,  80  Ala.  165 ;  Howry  r.  Gardner,  41  Oh. 
St.  642 ;  McKinney  v.  Rhoads,  5  Watts,  343;  Eyrick  v.  Hetrick,  13  F^  488 ;  Cloud  v, 
Calhoun,  10  Rich.  £q.  358 ;  Field  t;.  Arrowsmith,  3  Humph.  446 ;  Saunders  v.  Harris, 
1  Head,  185.  ~  Ed. 

^  Lewin  on  Trusts,  152 ;  King  v.  Donnelly,  5  Paige,  46. 

*  Backhouse  v.  Backhouse  (cited),  Lewin  on  Trusts,  Sth.  ed.  833  n.  (b) ;  Wilks  v. 
Groom,  6  D.  M.  &  G.  205  ;  Austin  v.  Bfartin,  29  Beay.  523 ;  Izod  v.  Izod,  32  Bear.  242 ; 
Grady  v.  Ibach  (Ala.,  1891),  10  So.  R.  287 ;  Storrs  School  v,  Whitney,  54  Conn.  342 ; 
Dailey  t;.  New  Haven,  60  Conn.  314 ;  Be  Fetranek,  79  Iowa,  410 ;  Fenny  o.  Davis,  3 
B.  Mon.  313,  314;  Harris  v.  Rucker,  13  B.  Mon.  564;  Winder  v.  DLSenderfer,  2 
Bhmd,  166,  172;  Jones  v.  Stockett,  2  Bhind,  409,  435;  Thatcher  v.  St.  Andrew's 
Church,  37  Mich.  264,  270 ;  Wilson  v,  Towle,  36  N.  H.  129 ;  Adams  v.  Adams,  64 
N.  H.  224 ;  De  Feyster  v,  Clendinning,  8  Paige,  295 ;  McLusker  v.  Brady,  1  Barb.  Ch. 
329 ;  Burrill  v,  Sheil,  2  Barb.  457 ;  Dunning  v.  Ocean  Bank,  6  Lans.  296;  Re  Robin- 
con,  37  N.  Y.  261 ;  Sheldon  v.  Chappell,  47  Hun,  59,  63 ;  McLean  v.  Nelson,  1  Jones 
(N.  Ca.),  396;  Myrover  v.  French,  73  N.  Ca.  609;  Read  v.  Robinson,  6  W.  &  S.  829; 
First  Bank  v.  Holmes,  85  Pa.  231 ;  Ashe  v,  Ashe,  Rich.  Eq.  Cas.  380;  Withers  v. 
Jenkins,  6  S.  Ca.  122 ;  Field  u,  Arrowsmith,  3  Humph.  44^ ;  Brevart  v.  Neely,  2  Sneed, 
164;  Saunders  v.  Harris,  1  Head,  185;  Goes  v.  Singleton,  2  Head,  67;  Furman  v. 
Fisher,  4  Col.  626,  630;  Johnson  o.  Roland,  58  Tenn.  203,  211 ;  Walker  v.  Johnson, 
37  Tex.  127  ;  Lee  v.  Randolph,  2  Hen.  &  Munf.  12* Accord. 

A  trustee  may  disclaim  either  by  deed  —  Doe  v.  Harris,  16  M.&W.  517;  Pepper- 
corn u.  Wayman,  5  DeG.  &  Sm.  230 — or  by  parol.  Townson  v,  Tickell,  3  B.  &  Al. 
31 ;  Stacey  v.  Elph,  1  M.  &  K.  195;  Foster  v  Dawber,  1  Dr.  &  Sm.  172;  Birchall  v. 
BirchaU,  40  Ch.  Div.  436;  Adams  v.  Adams,  64  N.  H.  224;  Barritt  v.  Silliman,  13 
N.  Y.  93 ;  Beekman  o.  Bonsor,  23  N.  Y.  298,  305 ;  Re  Robinson,  37  N.  Y.  261 ;  Green 
V.  Green,  4  Redf .  357  ;  Read  v.  Robinson,  6  W.  &  S.  329. 

Disclaimer  oomes  too  late  after  conduct  indicating  acceptance.  Conyngham  v. 
Conyngham,  1  Yes.  522 ;  Bence  r.  Gilpin,  L.  R.  3  Ex.  76 ;  Kennedy  v.  Wire,  80  Ala. 
165.  In  Crewe  v.  Dicken,  4  Yes.  97,  Lord  Loughborough  held  that  a  release  by  a 
trustee  to  a  co-trustee  by  way  of  disclaimer  was  ineffectual,  because  the  release  im- 
plied an  acceptance  of  the  trust.  But  Lord  Eldon,  in  Nicholson  v,  Wentworth,  2  Sw. 
365,  declined  to  follow  this  doctrine.  See,  in  confirmation  of  Lord  Eldon,  Hussey  v, 
Markham,  Finch,  258. 

If  the  conveyance  is  to  several  trustees  and  one  or  more,  but  less  than  all,  disclaim, 
the  rest  are  competent,  and  bound  to  perform  the  trust.  Bonifant  v.  Greenfield,  Cro. 
El.  80;  Smith  v.  Wheeler,!  Yent.  128,  2  Keb.  774, 1  Lev.  179;  SmaU  v.  Marwood, 
9  B.  &  C.  300 ;  Adams  v.  Taunton,  5  Madd.  435 ;  Cooke  v.  Crawford,  13  Sim.  91 ; 
Browell  v.  Read,  I  Hare,  434 ;  Cape  v.  Bent,  9  Jur.  653 ;  Eaton  v.  Smith,  2  Beav.  286 ; 
Watson  t;.  Pearson,  2  Ex.  581,  594;  Peppercorn  v.  Wayman,  5  DeG.  &  Sm.  230; 
White  0-  McDermott,  7  Ir.  R.  C.  L.  1 ;  NicoU  r.  MUler,  37  HI.  387 ;  Putnam  School  v. 
Fisher,  30  Me.  523;  Ratdiffe  v,  Sangston,  18  Md.  383 ;  Long  v.  Long,  62  Md.  33; 
Ellis  V.  Boston  Co.,  107  Mass.  1, 13;  Scull  v.  Reeves,  1  Green,  Ch.  84 ;  Re  Stevenson, 
3  Paige,  420 ;  King  v.  Donelly,  5  Paige,  46 ;  Re  Yan  Schoonhoven,  5  Paige,  559 ;  Jack- 
son V.  Ferris,  15  Johns.  346 ;  Nills  t;.  Stevens,  4  Den.  399 ;  Leggett  v.  Hunter,  19  N.  Y. 
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We  think  that  the  decree  of  the  court  below  was  well  made,  and 
that  it  should  be  Affirmed. 

445 ;  Clemens  v.  ClemeiiB,  60  Barb.  366 ;  Zebach  v.  JSmith,  3  Bum.  69 ;  Baile/s  Feti- 
tion,  15  R.  I.  60;  De  Saoflenxe  v,  Lyon,  9  S.  Ca.  492. 

But  if  «"  ^'^^'gr^hn  in  ezecnted  to  two  or  more  obligees  upon  certain  trusts,  a  dis^ 
daimer  by  one  of  the  obligees  will  not  yeet  the  title  to  the  obligation  in  the  others. 
The  obligation  is,  therefore,  in  such  a  case  not  enforceable  at  law.  Wetherell  v, 
Langston,  1  Ex.  634.  But  equity  would  not  permit  the  trust  to  iaiL  See  Fletcher  v, 
Fletcher,  4  Hare,  67.— £]>. 

,,_-   '-''  '   J-  .*  '  ■*  *   *  . 
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SECTION  xm. 

« 

Notice  to  the  Cestui  qy^e  2Vt»f. 

EMRI  CLARK  v.  ANN  CLARE  and  Trustee. 
In  the  Supreme  Judicial  Court,  Massachusetts,  November,  1871 

[Reported  in  108  Mauachueetts  RepcrU,  522.] 

Trustee  process.  The  defendant  was  defaulted  in  the  Superior 
Court,  and  the  Boston  Five  Cents  Savings  Bank,  who  were  summoned 
as  trustees,  made  answer  that  they  had  in  their  possession  $628,  de- 
posited by  Betsey  Abbott  and  credited  on  their  books  to  her  as  trustee 
for  the  defendant.  William  H.  Carter,  administrator  of  the  estate  of 
Betsey  Abbott,  appeared  as  claimant.  The  issue  between  the  plaintiff 
and  the  claimant  was  heard,  without  a  jury,  by  Pitman^  J.,  and  re- 
ported for  the  determination  of  this  court  substantially  as  follows. 

Betsey  Abbott  deposited  in  the  bank  money  belonging  to  herself,  in 
the  name  of  '^  Betsey  Abbott,  trustee  for  Ann  Clark,''  and  afterwards 
died,  having  retained  the  book  of  deposit  until  her  death,  and  until 
then  the  defendant,  who  was  her  half-sister,  had  no  notice  of  the  de- 
posit. A  by-law  of  the  bank,  which  was  admitted  in  evidence  against 
the  objection  of  the  plaintiff,  provided  ^'  that  no  person  shall  receive 
any  pai*t  of  his  principal  or  interest  without  producing  the  original 
book,  that  such  payments  may  be  entered  therein.*' 

The  plaintiff  offered  evidence  of  tiie  intent  of  Betsey  Abbott  to 
create  a  trust  in  favor  of  the  defendant ;  ^^iti  tihif"  I'^^^fT  X\C^  that^ 
even  if  such  intent  were  proved,  the  plaintiff  could  not  recover,  and 
directed  judgmentfor  the  claimant.  If  this  ruling  was  correct,  judg-' 
^ent  was  to  be  entered  accordingly,  otherwise  the  case  was  to  stand 
again  for  trial. 

A,  E.  PiUsburyy  for  the  plaintiff. 

C.  P.  Juddy  for  the  claimant. 

Chapman,  C.  J.  The  case  of  Brabrook  v,  Boston  Five  Cents 
Savings  Bank,  104  Mass.  228,  \p  decisive  of  this  case.^    The  money 

1  This  seems  to  be  {i  misconception.  In  Brabrook  ;;.  Boston  Bank,  104  Mass.  228. 
no  real  trust  was  intended,  the  deposit  being  nominally  in  tmst  solelv  for  the  purpose 
of  evading  a  by-law  of  the  bank  which  limited  the  amount  of  the  deposits  to  the  credit 
of  any  one  person.  The  case  in  this  respect  is  the  same  as  Field  v.  Lonsdale,  13  Bear. 
78 ;  Powers  v.  Provident  Inst.,  124  Mass.  377 ;  Jewett  v.  Shattuck,  124  Mass.  590 ;  Park- 
man  p.  Suffolk  Bank,  151  Mass.  218 ;  Bartlett  v.  Remington,  59  N.  H.  364 ;  Weber  v, 
Weber  (N.  Y.  S.  C.  1879),  21  Alb.  L.  J.  51 ;  and  Markey  v,  Markey  (N.  Y.  C.  P.). 
IS  N.  Y.  Sup.  925.    See  also  Smith  v.  Speer,  34  N.  J.  Eq.  336. 

The  principal  case  runs  counter  also  to  another  class  of  cases.  If  a  donor,  instead 
of  taking  an  obligation  in  his  own  name  in  trust  for  the  donee,  takes  it  in  the  name  of 
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originally  belonged  to  Betsey  Abbott,  and  was  deposited  in  the  bank 
by  her ;  and  though  she  deposited  it  in  the  name  of  '^  Betsey  Abbott, 
trustee  of  Ann  Clarki'*  yet  she  retained  the  book  of  deposit,  and  gave 
Ann  Clark  no  notice  of  what  she  had  done,  nor  did  she  know  it  till 
after  Betsey  Abbott's  death.'  By  one  of  the  by-laws  of  the  bank,  no 
one  could  draw  any  part  of  the  money  without  producing  the  bank- 
book. Even  if  the  plaintiff  could  prove  that  she  intended  to  create  a 
trust,  she  did  not  do  what  was  necessary  to  carry  the  intent  into  effect. 
Ann  Clark  was  not  a  party  to  the  transaction,  and  never  acquired 
any  title  to  the  money;  and  upon  the  death  of  Betsey  Abbott  it 
passed  to  her  administrator.  Judgment  for  the  claimant, 

the  donee,  the  gift  ia  complete  and  irrevocable,  notwithstanding  the  donee's  ignorance 
of  the  transaction.  Standing  v.  Bowring,  31  Ch.  Div.  282,  27  Ch.  D.  341  (shares) ; 
HoUiday  v.  Lewis,  14  Hon,  478  (note) ;  Beaver  t;.  Beaver,  62  Hun,  194  (bank  deposit) ; 
Smith  V.  Bank  of  Washington,  5  S.  &  R.  318  (shares);  Read  v.  Roberts,  85  Pa.  84  (shares); 
Langdon  v,  Allen,  I  W.  N.  (Pa.)  395  (note) ;  Scott  v.  Dickson,  108  Pa.  6  {semUef 
insurance  policy) ;  Howard  v,  Windham  Bank,  40  Vt.  597  (bank  deposit). 

But  see,  contra,  Ide  v.  Pierce,  134  Mass.  260  {semble,  bank  deposit) ;  Sherman  v. 
New  Bedford  Bank,  138  Mass.  581  (bank  deposit) ;  Scott  v.  Berkshire  Bank,  140 
Mass.  157  {gemble,  bank  deposit) ;  Branch  v,  Dawson,  36  Minn.  193  (bank  deposit); 
and  compare  Blasdel  v.  Locke,  52  N.  H.  238 ;  Smith  v.  Savings  Bank,  64  N.  H.  228, 
231. 

A  trust  created  after  the  analogy  of  a  feoffment  to  uses,  i.  e.  by  vesting  a  title  in 
one  person  in  trust  for  another,  is  valid  and  irrevocable,  without  regard  to  the  knowl- 
edge or  ignorance  of  the  cettui  que  trust.  Clavering  o,  Clavering,  2  Vem.  473 ;  Smith 
V.  Lyne,  2  Y.  &  C.  C.  C.  345 ;  Fletcher  v.  Fletcher,  4  Hare,  67  ;  Paterson  ».  Murphy, 
11  Hare,  88 ;  Tate  v,  Leithead,  Kay,  658 ;  Re  Way's  Trusts,  2  D.  J.  &  S.  365 ;  Minot  v. 
Tilton,  64  N.  H.  371 ;  GuHck  v.  Gnlick,  39  N.  J.  £q.  401 ;  Meiggs  v.  Meiggs,  15  Hun, 
453 ;  Van  Cott  i;.  Prentice,  104  N.  Y.  45 ;  Wadd  v.  Hazleton,  62  Hun,  602. 

It  is  hardly  necessary  to  cite  the  following  cases,  showing  that  a  trust  once  created 
is  irrevocable.  Petre  v.  Espinasse,  2  M.  &  K.  496 ;  Bill  v.  Cureton,  2  M.  &  K.  503 ; 
Rycroft  v.  Christy,  3  Beav.  238 ;  Evans  v.  Jennings,  6  W.  R.  616 ;  Andrews  v.  Hobson, 
23  Ala.  219;  HeUman  v.  McWilliamSyJmjgL4^;2^  Gordon  v.  Green,  10  Ga.  534; 
McDonald  v.  Starkey,  42  HI.  442 :  MaM^^Hun^jnyf""  n«  Tllu?^:  Gaylord  v. 
Lafayette,  115  Ind.  423  r^ffrt|^*7.  Moo3yri^6  Ind.  175  ;  Ewing  v.  Jones,  Ind.  (1892), 
29  N.  E.  R.  1057 ;  Riddle  v.  Cutter,  49  Iowa,  547 ;  Butler  v.  Miller,  15  B.  Mon.  617, 
626;  Vineyv.  Abbot,  109  Mass.  300;  Sewall  v.  Roberts,  115  Mass.  262,  274;  Re 
Thurston,  Mass.  (1891),  29  N.  E.  R.  53  ;  Ewing  ».  Warner,  Minn.  (1891),  SON.  W.R. 
603 ;  Minot  v.  Tilton,  64  N.  H.  371  ;  Isham  v.  Delaware  Co.,  3  Stock.  227 ;  Gulick  v, 
Gulick,  39  N.  J.  £q.  401 ;  Crue  v.  Caldwell,  52  N.  J.  215  ;  Beekman  v.  Hendrickson, 
N.  J.  Eq.  (1891),  21  Atl.  R.  567  ;  Fellows  v.  Heermans,  4  Lans.  230 ;  Meiggs  v,  Meiggs, 
15  Hun.  4.53  ;  Mabie  v.  Bailey,  95  N.  Y.  206 ;  WaUace  v.  Berdell,  97  N.  Y.  13 ;  McPher- 
son  V,  Rollins,  107  N.  Y.  316 ;  Cressman's  Ap.,  42  Pa.  147  ;  Fellow's  Ap.,  93  Pa.  470 ; 
Solms  V.  Phila.  Co.,  16  W.  N.  (Pa.  C.  P.)  80;  Murphy  v.  Solms,  6  Pa.  Co.  R.  264; 
Eaton  V.  Tillinghast,  4  R.  I.  276 ;  Barber  i;.  Thomson,  49  Vt.  213  ;  Sargent  v.  Baldwin, 
A)  Vt.  17;  Howard  v,  Howard,  60  Vt.  362;  Brown  v.  Cavendish,  1  J.  &  Lat  606, 
637.  — Ed. 

3  Stone  V.  Bishop,  4  Cliff.  593 ;  Cummings  v.  Bramhall,  1 20  Mass.  554 ;  Gerrish  v. 
New  Bedford  Institution,  128  Mass.  159,  162  {sembie) ;  Alger  v.  North  End  Bank,  146 
Mass.  418,  422  {semble)  Accord, 

Forbes  v.  Forbes,  30  Law  Times,  176  [semble) ;  Middleton  v.  Pollock,  2  Ch.  D.  104; 
Minor  v.  Rogers,  40  Conn.  512 ;  Smith  v.  Darby,  39  Md.  268 ;  Witzel  v.  Chapin,  3 
Bradf.  386 ;  Smith  v.  Lee,  2  Th.  &  C.  591 ;  Martin  v.  Funk,  75  N.  Y.  134 ;  Willis  v. 
Smyth,  91  N.  Y.  297;  Mabie  v.  Bailey,  95  N.  Y.  206;  Anderson  r.  Thomson,  38  Hun, 
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894 ;  Scott  V.  Haibeck,  89  Hon,  292;  Be  Cdlyer,  4  Dem.  24;  Re  Smith,  144  Rl  428; 
Re  Qaffney,  146  Pa.  49  Contra. 

In  Martin  v.  Fnnk,  supra,  Chnich,  C.  J.,  deliyering  the  opinion  of  the  court,  said,  p. 
139 :  "  But  the  Sapreme  Court  of  MaasachnsettB  in  two  cases,  Brabrook  v.  Five  Cents 
Sayings  Bank  (104  Mass.  228),  and  CUrko.  Clark  (108  id.  522),  seem  to  hold  a  different 
doctrine.  In  the  first  case  the  circumstances  were  deemed  controlling,  adverse  to  an 
intent  to  create  a  trust,  and  in  the  last,  which  was  similar  in  its  facts  to  this,  the  court 
express  the  opinion  that  the  trust  was  not  complete,  but  without  giving  any  reasons  for 
the  opinion.  The  last  decision,  although  entitled  to  great  respect,  is  exceptional  to  the 
general  current  of  authority  in  this  country."  In  Beaver  o.  Beaver,  53  Hun,  258, 
Learned,  P.  J.,  said,  p.  259 :  *'  And  we  must  notice,  in  regard  to  Massachusetts  cases, 
that  Martin  v.  Funk  is  not  in  harmony  with  Massachusetts  decisions.  But  it  is  our 
law,  and  it  is  thoroughly  sound  common  sense,  like  everything  else  which  came  from 
the  learned  judge  who  wrote  the  opinion."  —  £d. 
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CHAPTER  n. 

THE   NATUBE   OF   THE   CESTUI   QUE   TRUST'S 

IKTEBEST. 


SECTION  I. 

Sis  Claim  i%  purely  Eqwitahhy  except  when  Account  would  lie 

at  Common  Law. 

MEGOD'S   CASE. 
Ik  the  Queen's  Bench,  Michaelkas  Term,  1585. 

[Eepcrted  tn  4  Leonard,  225.^] 

A.  enfeoffed  B.  to  the  intent  that  B.  should  convey  the  said  land  to 
such  person  as  A.  should  sell  it  A  sold  it  to.C,  to  whom  B.  refused 
to  convey  the  land  ;  and  thereupon  \x^  brought  m  action  upon  the  case 
against  B.  And  by  Wbay  Chief  Justice  and  Gawdt  Justice  here  is  a 
Jg^Nlfi  ^^^fltfo^n^^^T  ^^^  ^<>^  is  a  trust,  and  that  which  is  a  good  con- 
sideration in  tide  Chancery  is  in  this  case  sufficient"  Shute  Justice 
was  of  a  contrary  opinion,  and  afterwards  Judgment  was  given  for  the 
plaintiff.* 

^  Godb.  64,  s.  0.  —  Ed. 

>  In  BnUer  v.  Butler  (1657),  2  Sid.  21,  it  is  said :  "  If  one  devises  that  his  heir  shaU 
pay  such  a  sam,  for  default  of  payment  an  action  on  the  case  lies.  For  a  breach  of 
promise  or  breach  of  tmst  is  a  proper  ground  of  an  action  in  the  case."  In  Jevon  d. 
Bnsh  (1685),  1  Vem.  342,  344,  it  is  reported  that  Lord  Jeffries,  C,  "cited  my  Lord 
Hobart,  who  sajs  that  cettui  que  trust  in  an  action  on  the  case  against  his  trustee 
shall  recover  for  a  breach  of  tmst  in  damages."  See  also  1  £q.  Ab.  384,  D,  n.  (a).  In 
Smith  V.  Jameson,  5  T.  R.  601,  Bnller,  J.  said,  p.  60S :  "lyith  reyurd  to  the  other. 
-4lfiUSt^a<lfijytlftt  a  breach  of  tmst  may  not  be  the  ground  of  an  assumpsit,  there.ia. 
notanjtbridgTnfint  in  friik'l^g  WTiinTi  rtnlp^VAf  ni^¥^^finttfmrm  |'"4i(>fflJl0R!L^  See  also 

TeSSeS  r.  Preston,  17  Ind.  291  ;  Newhall  v.  Newhall,  7  Mass.  198. 

But  see  Forde  v,  Hoskins  (1615),  1  RoUe,  125.  Coke,  C.  J. :  ''If  cestui  ^im  ti«e  at 
common  law  requested  his  feoffees  to  make  a  feoffment  to  J.  S.,  and  they  refused,  no 
action  upon  the  case  would  Ue,  quod  Juit  conoeesum  per  Curiam^  but  the  sole  remedy  is 
in  Chancery."  See  2  Bulst.  336,  337,  s.  c.  To  the  same  effect  is  Turner  v.  Sterling 
(1671),  FreenL  15.  "  Per  Curiam.  An  action  on  the  case  will  not  lie  against  feoffees 
in  trust  if  they  wiU  not  convey ;  but  the  proper  remedy  is  by  subpoena."  In  Bama- 
diston  V.  Soame  (1676),  6  How.  St.  Trials,  1063,  Lord  North,  C.  J.  said,  p.  1098 :  "  No 
action  upon  the  case  wiU  lie  for  breach  of  a  trust,  because  the  determination  of  the 
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HOLLAND  V.  HOLLAND. 

Chancebt,  befobe  Sib  C.  J.  Selwyn  and  Sib  6.  M. 
GiFFABD,  L.  JJ.,  Afbil  24,  1869. 

[Reported  in  4  Chancery  AppeaU,  449.] 

The  qnestion  on  this  appeal  was  whether  money  due  from  the  es- 
tate of  a  trustee  in  consequence  of  a  breach  of  trust  by  him  was  a 
specialty  debt. 

Henry  Clarke,  who  died  in  December,  1856,  devised  his  real  estate 
to  Joseph  Clayton  and  Bartholomew  Clayton,  upon  trust  for  his  wife 
for  life,  and  after  her  death  upon  certain  other  trusts.  And  the  tes« 
tator  declared  that  if  either  of  the  trustees  died  or  became  unwilling  to 
act,  then  it  should  be  lawful  for  the  surviving  or  continuing  trustee,  to 
nominate  any  fit  person  or  persons  to  supply  the  place  or  places  of  such 
trustees  or  trustee. 

By  an  indorsed  indenture,  dated  the  10th  of  December,  1859,  after 
reciting  the  death  of  the  co-trustee,  and  that  B.  Clayton  had  proposed 
to  appoint  Frederick  Cooke,  and  that  Frederick  Cooke  had  consented 
and  agreed  to  become  such  trustee,  as  he  did  thereby  testify  and  declare, 
it  was  witnessed  that  Clayton  did  thereby  nominate  and  appoint  Fred- 
erick Cooke  to  be  trustee  in  the  room  of  the  deceased  trustee,  ''  and 
the  said  Frederick  Cooke  doth  hereby  testify  and  declare  his  acceptance 
of  the  trusteeship." 

Bartholomew  Clayton  died  in  1866,  after  which  F.  Cooke  appeared 
to  have  possessed  himself  of  the  trust  estate  under  the  will,  and  to  have 
misapplied  it.  He  died  in  1867,  aud  a  creditors'  suit  was  instituted  for 
the  admininistration  of  his  estate.  New  trustees  had  been  appointed 
under  the  will  of  H.  Clarke,  and  they  carried  in  a  claim  against  the  es- 
tate of  F.  Cooke  for  £4,695  principal  and  £820  interest.  The  claim 
was  not  disputed,  and  the  only  question  raised  was  whether  it  was  a 
specialty  debt  or  a  simple  conti^act  debt.  The  Vice  Chancellor  Stuart, 
on  a  motion  to  vary  the  certificate  of  his  chief  clerk,  held  the  debt  to  be 
a  specialty  debt,  and  made  an  order  accordingly.^ 

principal  thing,  the  tnut,  does  not  belong  to  the  common  law,  but  to  the  Conrt  of  Chaa- 
ceij."  In  Start  v.  Mellish,  2  Atk.  610,  Lord  Hardwicke,  C.  said,  p.  612 :  '*  A  trust  ia 
where  there  is  such  a  oonfidence  between  the  parties  that  no  action  at  law  will  lie ;  bat 
ifl  merely  a  case  for  the  consideration  of  this  conrt."  See  farther  the  emphatic  state- 
ment of  Stnart,  V.  C,  in  Holland  v,  Holland,  4  Ch.448,  451 :  "  Except  in  an  exploded 
dictum  of  Lord  Hobart,  who  said  that  a  cestui  que  tntat  might  bring  an  action  at  law 
for  a  breach  of  trust,  there  is  no  aathority  and  no  principle  to  support  the  notion  that 
the  equitable  obligation  of  a  trustee  to  perform  a  trust,  whether  created  by  will,  or  writ- 
ing not  under  seal,  or  by  declaration  of  trust  under  seal,  makes  the  cestui  que  trust  his 
creditor  either  by  specialty  or  simple  contract."*- Ed. 

^  The  statement  of  the  case  has  been  abridged,  and  the  arguments  of  counsel,  as 
well  as  the  ooncurring  opinion  of  Qifiard,  L.  J.,  are  omitted.— Ed. 
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The  parties  to  the  administration  suit  now  moved  by  way  of  appeal 
that  the  order  of  the  Vice  Chancellor  might  be  discharged. 

Mr.  C.  HaU  and  Mr.  Speedy  for  the  appellants. 

Mr,  Dickinson^  Q.  C,  and  Mr.  Davey^  for  tiie  trastees  of  the 
will. 

Sib  C.  J.  Selwyn,  L.  J.  The  first  question  which  arises  in  this  case 
is,  whether  the  deed  of  the  lOth  of  December,  1859,  by  which  the  tes- 
tator, whose  estate  is  being  administered  in  this  suit,  was  appointed 
trustee,  is  to  be  construed  as  containing  nothing  more  than  an  appoint- 
ment of  the  testator  to  a  certain  trusteeship,  and  an  acceptance  by  him 
of  that  trusteeship,  or  is  to  be  construed  as  containing  a  covenant,  or 
words  equivalent  to  a  covenant,  on  his  part,  to  do  some  special  act,  or 
to  perform  some  duty.  It  has  been  argued  that,  as  the  acceptance  of 
^.._  ^ — X  ._  x_.__  pgfgj^j^  to  int.hp  f^PnH^  it  TOin^f.  h<*  construed  a^  if  *'*' 

°^"*?tih^"g  ^orp  ^^^  ^  mwp.  ft^^>^f.fmnA  ^f  ^.hp  fmaf.  ^as  intended,  or"*^ 
must  be  implied ;  and  if  that  acceptance  had  been  twice  referred  ISdrtnT* 
the  recital,  or  twice  in  the  operative  part  of  the  deed,  there  would  have 
been  considerable  force  in  that  argument.  But  in  this  recital  one  thing 
is  referred  to  as  a  thing  proposed  to  be  done,  and  then,  according  to 
the  usual  form  adopted  by  conveyancers,  the  same  thing  is  witnessed  to 
have  been  done  by  the  operative  part  of  the  deed.  I  think  that  both 
the  recital  and  the  operative  part  have  one  and  the  same  object  and 
effect,  namely,  the  appointment  to  the  trusteeship  on  the  one  hand,  and 
the  acceptance  of  it  on  the  other,  bnt  th^t  here  is  no  express  covenant 

^  to  do  any  ftp<?f ^»^1  ^^\  ^'-  ^^  p^'rfnrm  uny  Hnf  j,  fliii^  T  fhinlr  ftiof  p^  Yi\{?^_ 

The  cases  of  Courtney  u  Taylor  *  and  Mar- 
ryat  v.  Marryat  ^  are  authorities  in  support  of  this  conclusion. 

Assuming,  then,  this  to  be  the  true  construction  of  the  deed,  the 
next  and  the  only  remaining  question  is,  whether,  in  consequence  of 
the  acceptance  of  the  trusteeship  by  an  instrument  under  seal,  the 
present  debt,  and,  as  the  argument  has  been  properly  and  necessarily 
put,  every  other  debt  which  could  be  proved  against  this  estate  in  re- 
spect of  this  trusteeship,  ought  to  be  considered  as  a  specialty  debt 
In  my  judgment  this  question  is  concluded  by  authority.  The  case  of 
Adey  v.  Arnold '  was  decided  by  Lord  St.  Leonards  in  1852,  when 
sitting  in  the  Court  of  Appeal,  and  it  therefore  possesses,  as  I  need  not 
say,  very  great  weight  In  that  case  the  deed  was  executed  by  the 
trustee,  which,  in  my  judgment,  clearly  amounted  to  an  acceptance 
under  seal  by  him  of  the  trust ;  and  that  decision,  so  far  as  I  know, 
has  never  since  been  questioned.  Even  in  the  present  case  the  learned 
Vice  Chancellor  has  not  in  any  degree  impugned  the  authority  of  Adey 
v»  Arnold,  for  his  Honor  appears  to  have  been  misinformed  upon  a 
matter  of  fact,  and  to  have  supposed  that  in  the  case  of  Adey  v.  Ar- 
nold the  deed  was  not  executed  by  the  trustee ;  and  but  for  that  mis- 

1  7  Scott, N.  R.  749;  6  Mui.  ft  G.  61.  •  S8  Bear.  224. 

•  2  D.  M.  ft  0.  432;  16  Jor.  1128. 
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apprehension  I  think  it  probable  that  his  Honor's  decision  would 
have  been  different.  On  the  other  hand,  the  decision  in  Adey  v.  Ar- 
nold has  been  followed  by  Vice  Chancellor  Kindersley  in  the  case  of 
Wynch  v.  Grant,*  by  the  Lord  Chancellor  of  Ireland  in  Newport  v. 
Bryan,^  and  by  Lord  Cairns  in  the  case  of  Isaacson  v.  Harwood.'  I 
think  that  the  case  of  Wood  v.  Hardisty  *  cannot  be  considered  as  an 
interruption  to  the  line  of  authorities,  nor  as  in  any  degree  questioning 
the  authority  of  Adey  v.  Arnold,^  for  in  that  case  there  was  an  ex- 
press declaration  that,  ^'  subject  to  the  trust  aforesaid,  the  said  Wil- 
liam Forbes,  his  executors,  administrators,  and  assigns,  shall  stand 
possessed  of  the  said  policies  of  assurance,  and  of  the  moneys,  bo- 
nuses, and  accumulations  to  be  received  in  respect  thereof,  and  of  all 
other  the  premises  hereby  assigned,  or  intended  so  to  be,  upon  trust  for 
the  said  Susan,  her  executors,  administrators,  and  assigns,''  and  in 
any  case,  as  a  previous  decision  by  a  Vice  Chancellor,  it  must  be 
treated  as  subordinate  in  point  of  authority  to  the  subsequent  decision 
of  the  Lord  Chancellor  sitting  in  the  Court  of  Appeal.  We  may, 
therefore,  take  it  that  since  the  decision  of  Adey  v.  Arnold  there  has 
been  a  stream  of  authorities  flowing  in  the  same  direction,  never  in  any 
way  interrupted  or  questioned. 

I  think,  both  upon  principle  and  upon  authoiity,  the  mere  fact  of  a 
trustee  being  a  party  to  and  executing  a  deed  by  which  he  is  appointed 
trustee  and  accepts  the  office,  is  not  of  itself  sufficient  to  justify  the 
Court  in  holding  that  a  debt  of  such  a  character  as  that  now  before  us 
is  a  specialty  debt. 

The  order  of  the  learned  Vice  Chancellor  should,  therefore,  be 
discharged.* 

1  2  Drew.  312;  18  Jnr.  1010.  *  5  It.  Ch.  Rep.  119. 

*  Law  Rep.  3  Ch.  225.  «  2  Col.  542 ;  10  Jnr.  486. 

«  2  D.  M.  &  G.  432. 

«  Bartlett  v.  Hodgson,  1  T.  R.  42 ;  Adey  v.  Arnold,  2  D.  M.  &  G.  432 ;  Richardson 
V.  Jenkins,  1  Drew.  477  (semble) ;  Wynch  v.  Grant,  2  Drew.  312 ;  Isaacson  v.  Harwood, 
3  Ch.  225;  Newport  v.  Biyan,  5  Ir.  Ch.  119 ;  Green  v.  Brooks,  25  Ark.  318  {senMe) ; 
Benbnry  v.  Benbnry,  2  Dey.  &  B.  £q.  235  (aemble). 

In  the  JollowLng  cases  the  court,  finding  evidence  of  an  actual  agreement  to  per- 
for^  thfi  trusts,  adjodged  the  trqff|>ee  to  l^e  a^j^MciaUj^ehtor.  Gifford  vTl^&nley' 
Cas.  t.  Talbot,  108  ;  Mavor  v.  Davenport,  2  Sim.  227  ;  Turner  v.  Wardle,  7  Sim.  80; 
Cummins  v.  Cummins,  3  J.  &  Lat.  64 ;  Wood  v.  Hardisty,  2  ColL  542. 

Although  the  action  pX  ACGonAt.wji!0  the  normal  .remedy  in  the  case  of  what  may'  be 
called  common  law  trusts  as  distinguished  from  purely  equitable  trusts,  an  action  ot 
covenant  conid  also  be  brought  against  a  bailiff  or  factor  who  by  deed  agreed  to  ren- 
der a  true  account.  Hawkins  v.  Parker,  2  Bulst.  256,  1  Rolle  R.  52;  Barker  i;. 
Thorold,  1  Saund.  47 ;  Wilkins  v.  Wilkins,  Comb.  149 ;  Spuxfaway  o.  Rogen,  12  Mod. 
517.  ~£d. 
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WILLIAM  T.  NORTON  v.  ANN  S.  RAY,  Execdtbix. 
In  the  Supreme  Judicial  Court,  Massachusetts,  May,  1885. 

[Reported  in  139  MassachuutU  Reports,  230.] 

Contract,  against  the  executrix  of  the  will  of  Isaiah  C.  Ray,  for 
money  }\^^  «"^  y^p^iV^      Writ  dated  May  12,  1888. 

'rrial  in  the  Superior  Court,  without  a  jury,  before  Knowlton^  J.,  who 
allowed  a  bill  of  exceptions,  in  substance  as  follows. 

It  appeared  that,  on  December  27,  1865,  Isaiah  C.  Ray,  the  defend- 
ant's testator,  bought  at  the  plaintiffs  request,  with  the  plaintiff's 
funds,  and  for  his  benefit,  a  dwelling-house  and  lot  in  Edgartown, 
and  received  a  deed  of  it,  running  to  himself  and  his  heirs,  without  dis- 
closing any  trust.  On  January  2,  1866,  Ray  executed  and  delivered  to 
the  plaintiff  the  paper,  a  copy  of  which  is  annexed  to  the  declaration. 
[This  paper  was  a  declaration  of  trust  of  the  premises  in  question  in 
favor  of  the  plaintiff.] 

On  November  1,  1869,  Ray  executed  a  deed  of  this  lot  to  the  plain- 
tiff's wife  '^  during  her  natural  Ufe,  if  she  remains  unmarried.''  Ray 
sent  this  deed  to  the  plaintiff's  wife  at  Edgartown.  She  took  the  deed, 
got  it  recorded,  and  paid  for  recording  it. 

The  plaintiff  had  no  knowledge  or  information  of  the  making  of  said 
deed  until  a  short  time  before  the  commencement  of  this  action,  and 
did  not  authorize  it  in  any  way.  At  the  time  it  was  made,  his  wife 
lived  apart  from  him,  and  has  done  so  ever  since.  There  was  no 
evidence  how  or  by  whom  the  property  was  occupied  or  managed  prior 
to  that,  but  the  plaintiff's  wife  has  continuously  resided  upon  it  since. 
At  one  time,  it  did  not  appear  when,  Ray  offered  the  plaintiff^s  land- 
lady a  sum  of  money,  if  she  would  get  and  bring  to  him  the  declara- 
tion of  trust,  without  the  plaintiff's  knowing  it. 

The  plaintiff  claimed  to  recover^  as  damages,  the  value,  at  the  date  of 
the  writ,  of  the  estate  conveyed  by  the  deed  to  his  wife.  The  judge 
found  this  to  be  $278.85,  and  found  for  the  defendant ;  and  at  the 
plaintiff's  request,  and  with  the  defendant's  consent,  reported  the  case 
to  this  court  for  its  opinion  upon  the  questions  of  law  involved. 

If,  as  matter  of  law,  upon  the  foregoing  facts,  the  plaintiff  was  enti- 
tled to  recover,  judgment  was  to  be  entered  in  his  favor  for  $278.85, 
and  interest  thereon  from  the  date  of  the  writ,  or  such  other  order  to 
be  made  as  law  and  justice  might  require ;  otherwise,  judgment  for  the 
defendant.^ 

H.  M.  KuowUon^  for  the  plaintiff. 

F.  A.  MiUiken^  for  the  defendant. 

W.  Allen,  J.  The  plaintiff's  only  remedy  is  in  ennit;^^  The  case 
discloses  a  trust,  and  cannot  be  brought  within  the  decisions  in  which 

^  The  reporter's  statement  has  been  somewhat  abridged.  ^E]>. 
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it  has  been  held  that  an  action  for  money  had  and  receiyed  will  lie 
against  a  trustee  by  a  cestui  qtie  trust  to  recover  a  liquidated  sum  due 
to  him  under  the  trust ^  Judgment  for  the  defendant^ 


ANONYMOUS. 
In  thb  Common  Pleas,  Easter  Term,  1464. 

[Reported  in  Year  Book,  4  Edward  IV.,  foUo  7,  phdtum  9.] 

In  a  writ  of  trespass  quare  vi  et  armia  dausum  suum  fregit^  ArC.,  et 
arbores  succidU^  &c.,  et  Jierbda  conculcavit  et  consumpsitj  &c. 

Coteshy,  You  should  have  no  action,  for  we  say  that  a  long  time 
before  the  supposed  trespass  one  J.  B.  was  seised  of  certain  land,  &c., 
the  place  where,  dbc,  in  fee,  and  being  so  seised  enfeoffed  the  plaintiff 
thereof  in  fee  to  the  use  of  the  defendant,  dbc,  upon  confidence,  and 
afterwards  the  defendant  by  the  sufferance  and  will  of  the  plaintiff  oocu- 

1  Johnson  v,  Johnson,  120  Man.  465,  and  casoB  cited ;  Davis  v.  Cohnzn,  128  Maas.  377. 
s  Hukill  V.  Page,  6  Bias.  183 ;  Dayis  v.  Cobnin,  128  Mass.  377 ;  Kendall  v.  Kendall, 
60  N.  H.  527  (semhle) ;  Bishop  v.  Honghton,  1  E.  D.  Sm.  566 ;  Ceames  v.  Trying,  31  Vt. 
604  Accord,  In  Hnkill  v.  Page,  tupra,  where  the  trnstee  of  a  bond  wrongfoUj  released 
the  obligor,  Blodgett,  J.,  said:  "Inasmnch  as  no  frand  was  charged,  bat  negligence 
only  is  alleged  in  the  declaration,  the  remedy  should  be  by  a  biU  in  chancery.  It  is  possi- 
ble that  an  action  on  the  case  might  lie  against  the  trustees  if  fraud  were  aUeged." 
The  Ecclesiastical  Court  had  no  jurisdiction  against  a  trustee.  Ex  parte  Jenkins,  I 
^      B.  &  C.  655 ;  Barker  v.  May,  4  M.  ft  Ry.  386. 

I       Formerly,  when  there  was  no  chancery  jurisdiction  in  Massachusetts,  a  cestui  que 

I  trust  was  allowed  to  sue  the  trustee  in  assumpsit  and  recover  damages  for  a  breach  of 

'V^  f  trust.    Newhall  v.  Wheeler,  7  Mass.  189,  198;  Arms  v.  Ashley,  4  Pick.  71,  73.    In 

V        '^  I    Pennsylvania,  under  similar  conditions,  the  courts  went  much  further,  not  only  permit- 

I    ting  the  cestui  que  trust  to  maintain  assumpsit,  but  also  to  obtain  in  the  common-law 

'">  t  .       I     action  the  relief  properly  attainable  only  by  a  biU  in  equity.    MartzeU  v.  Stauffer,  3 

^1^  ^        I     Pa.  398 ;  Aycinena  v.  Peries,  6  Watts  &  S.  243,  258.    It  may  be  added  that  a  legacy, 

\  I     which  was  properly  recoverable  only  in  the  spiritual  court,  could  be  collected  during 

I     the  Commonwealth,  when  there  were  no  spiritual  courts,  by  an  action  on  the  case  at 

]     common  law.    ^Nicholson  v.  Sherman,  1  Sid.  45. 

A«  A  hill  ij]  nqnitj  TTpn  tlin  tinrmjj  remedy  in  th^  ryAy  nf  ftgnitfthlA  trnafai^  an  thft  aptio^ 

of  account  was  the  orifrina.1  fT\A  Tiftimifti  KftwiftHjT  in  f,iu>  ^an  /if  ^^^  />nmn^pyj.iaw  trust. 
"But  in  the  time  of  Lord  Holt  an  action  of  gpftrial  nttv^prii  ^bp  "dTnit**^  against  a  factor 

yr  h^liff  whn  had  AT^py^Myt^y  py^^iaiM^  ^^n^Ptr  ^j|  |ifffftB,«fc      WilkiUB  V.  WilkiuS  ( 1 689) 

Comb.  149,  Carth.  89, 1  Show.  71,  Holt,  6, 1  Salk.  9,  s.  c. ;  Spurraway  v.  Rogers  (1701 ) 
12  Mod.  517.  In  the  latter  case  Lord  Holt  said :  ''If  one  receive  goods  of  another  and 
expressly  promise  to  be  accountable  for  them,  or  to  give  an  account  of  them,  case  will 
lie,  if  he  will  not  account,  upon  that  promise ;  but  upon  a  general  bailment  of  goods, 
without  a  particular  promise  to  account,  there  the  sole  remedy  is  by  account."  After* 
wards  the  requisite  of  an  express  promise  appears  to  have  been  dispensed  with.  At 
an  events  special  assumpsit  was  maintained  in  Topham  v.  Braddick,  1  Taunt.  572 ; 
Tomkins  v.  Willshear,  5  Taunt  430 ;  Owston  v.  Cole,  13  East,  538 ;  Croskey  v.  Miles,  1 
C.  M.  &  R.  298 ;  Edgell  v.  Day,  L.  R.  1  C.  P.  80.  But  such  actionB  were  rare  because 
of  the  competing  jurisdiction  of  equity.  ^  Ed. 
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pied  this  land  and  cot  trees  upon  the  same  and  trampled  the  grass, 
which  is  the  same  trespass,  &e. 

Jenney.  This  is  no  plea,  for  there  is  no  certain  matter,  for  such 
sufferance  and  will  cannot  be  tried ;  and  in  such  case  to  make  a  good 
issue  or  traversable  matter,  be  should  plead  a  lease  by  the  plaintiff  to 
the  defendant  to  hold  at  will,  which  is  traversable  and  may  be  tried. 

Catesby.  Why  shall  he  not  plead  this  matter  when  it  follows  reason 
that  the  defendant  enfeoffed  the  plaintiff  to  the  defendant's  use,  and  so 
the  plaintiff  is  in  reason  in  this  land  only  to  the  defendant's  use,  and 
the  defendant  made  the  feoffment  upon  trust  and  confidence,  and  the 
plaintiff  suffered  the  defendant  to  occupy  the  land,  so  that  in  reason 
the  defendant  occupied  at  his  will,^  which  proves  that  the  defendant 
shall  therefore  have  the  advantage  of  pleading  the  feoffment  in  tinist  to 
justify  the  occupation,  &c. 

MoTLE,  J.  This  would  be  a  good  matter  in  the  chancery,  for  the 
defendant  there  shall  plead  the  intent  and  purpose  upon  such  feoffment, 
for  by  conscience  one  shall  have  remedy  in  the  chancery,  according  to 
the  intent  of  such  a  feoffment ;  but  here  by  the  common  law  in  the  Com- 
mon Bench  or  King's  Bench  it  is  different,  for  the  feoffee  shall  have  the 
land,  and  the  feoffor  shall  not  justify  against  his  own  feoffment,  whether 
the  feoffment  was  upon  confidence  or  not. 

CaJteshy.  The  law  of  chancery  is  the  common  law  of  the  land,  and  if 
there  the  defendant  shall  have  advantage  of  such  a  feoffment,  why  not 
likewise  here? 

MoTLE,  J.  That  cannot  be  in  this  court  as  I  have  told  you,  for  the 
common  law  of  the  land  varies  in  this  case  from  the  law  of  chancery, 
&c. 


WEAKLY,  ON  THE  Demise  op  YEA,  Bart.,  v.  ROGERS. 
Ik  the  Exchequer  Chamber,  Michaelmas  Term,  1789. 

[Reported  in  5  East,  138,  note  (a).] 

Sir  William  Yea  had  agreed,  about  seven  years  before,  with  the 
defendant  to  grant  him,  in  consideration  of  a  certain  sum  which  was 
paid,  a  lease  for  his  own  and  his  son's  life ;  and  the  defendant,  on  the 
faith  of  that  agreement,  had  entered  into  possession  and  built  a  house 
on  the  premises.  After  which  Sir  William  (not  having  executed  any 
lease)  gave  the  defendant  six  months*  notice  to  quit,  considering  him 
as  tenant  from  year  to  year,  and  brought  this  ejectment.  The  case 
was  argued  in  this  court  in  Trinity  Term,  29  Geo.  III. ;  when  the  court, 

1  A  cestui  que  trust  in  poBseseion  of  the  land  by  the  permission  of  the  trnstee  was 
treated  as  a  tenant  at  will  under  the  statutes  3  &  4  Wm.  IV.  c  27,  §  2.  Garrard  v. 
Tuck,  8  C.  B.  231,  251-254  (explaining  Doe  v.  Phillips,  10  Q.  B.  130).  Comparo 
Melling  r.  Leake,  16  C.  B.  652.  ~£o. 

16  -- 
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after  taking  time  to  consider,  and  (as  it  was  understood)  not  being 
agreed  in  opinion,  directed  the  case  to  be  argued  before  all  the  judges 
in  the  Exchequer  Chamber ;  which  argument  took  place  in  Michaelmas 
Term,  30  Geo.  III.,  when  a  second  argument  was  awarded,  but  the 
case  was  never  brought  before  the  judges  again.  [Vide  7  Term  Bep. 
51.]  But,  as  I  collected  at  the  time.  Lord  Loughborough,  C.  J., 
Gould,  Ashhurst,  and  BuUer,  JJ.,  were  of  opinion  that  the  defend- 
ant's equitable  title  might  be  set  up  as  a  defence  to  the  ejectment. 
Lord  Kenjon,  C.  J.,  Eyre,  C.  B.,  and  Heath,  J.,  were  decidedly  of  a 
different  opinion :  and  with  these  it  is  probable  that  the  other  judges 
coincided ;  though  I  have  no  authority  for  saying  so ;  and  no  public 
opinion  was  ultimately  delivered  on  the  case.  But  that  <^"  Agnirj^hlft 
title  cannot  be  set  up  in  ejectment  has  ever  since  been  considered  as 
"iel  "'" 


1  Roe  V.  Lowe,  I  H.  Bl.  446 ;  Doe  r.  Wharton,  8  T.  R.  2 ;  Roe  v.  Reade,  8  T.  R. 
122;  Doe  v.  Wroot,  5  East,  132;  Doe  v,  Phillips,  10  Q.  B.  130  {semble);  Neave  v. 
Ayeiy,  16  C.  B.  328 ;  Drake  v.  Pywell,  4  H.  &  C.  78  {aembU) ;  Allen  i7.  Walker,  L.  R. 
5  Ex.  187 ;  Watkins  v.  Holman,  16  Pet.  25;  Hickey  v.  Stewart,  3  How.  750;  U.  S.  o. 
King,  7  How.  833,  847 ;  Greer  t;.  Mezes,  24  How.  268,  275 ;  Singleton  v.  Touchard,  1 
Black,  342 ;  Foster  t;.  Mora,  98  U.  S.  425 ;  Steel  t;.  Smelting  Co.,  106  U.  S.  447,  452 ; 
Johnson  v.  Christian,  128  U.  S.  374 ;  Marshall  v.  Ladd,  131  U.  S.  App.  Ixxxix ;  Lerma 
V.  Stevenson,  40  F.  R.  356  ;  Hawkins,  WUIs,  49  F.  R.  506;  Mitchell  u.  Robertson,  15 
Ala.  412 ;  Gunn  v.  Barrow,  17  Ala.  743 ;  ChUdress  v.  Monette,  54  Ala.  317 ;  Tutwiler 
V.  Monford,  73  Ala.  308 ;  Standifer  v.  Swann,  78  Ala.  88 ;  Hooper  v.  Colambns  Co., 

78  Ala.  213  ;  Woods  v.  Montevalloe  Co.,  84  AJa.  561 ;  Reece  v,  AUen,  10  HI. 

{semble) ;  Wales  v.  Bogne.  31  HI.  464  ;  Page  v.  Cole,  6  Iowa,  153  ;  Stinebaugn  r.  Wis- 
dom,  13  B.  Mon.  467 ;  Matthews^r.  Ward,  10  Gill  &  J.  443  ;  Rnssell  u.  Lewis,  2  Pick. 
508 ;  Crane  t;.  Crane,  4  Gray,  323 ;  Fitzpatrick  v,  Fitzgerald,  13  Gray,  400 ;  Essex  Co. 
V.  Dnrant,  14  Gray,  447 ;  Phelps  v.  Townsley,  10  All.  554  ;  Moody  v.  Farr,  33  Miss. 
192.  (compare  Lockhart  v.  Camfield,  48  Miss.  470,  485) ;  Brown  v.  Combs,  5  Dutch.  36 
{aembie) ;  Commissioners  v.  Johnson,  36  N.  J.  £q.  211 ;  Molford  v.  Tunis,  35  N.  J. 
256 ;  Jackson  t;.  Chase,  2  Johns.  84 ;  Jackson  v.  Pierce,  2  Johns.  221 ;  Jackson  v.  De 
To,  3  Johns.  422 ;  Jackson  v.  Van  Slyck,  8  Johns.  487 ;  Sinclair  v.  Jackson,  8  Cow. 
543  ;  Moore  v.  Spellman,  5  Den.  225  (oyermling  Jackson  i^.  Bateman,  2  Wend  570; 
Jackson  v.  Leggett,  7  Wend.  377) ;  Den.  v.  Trontman,  7  Ired.  155  ;  Starke  v.  Smith, 
5  Oh.  455 ;  Moore  v.  Bamet,  11  Ohio,  334 ;  Langford  v.  Lore,  3  Sneed,  308  {semble) ; 
Beach  v.  Beach,  14  Vt.  28 ;  Ceames  v.  Irving,  31  Vt.  604,  606 ;  Taylor  v.  King,  6 
Mnnf.  358 ;  Hopkins  v.  Stephens,  2  Rand,  422  Accord. 

Warren  v,  Ireland,  29  Me.  62 ;  Sawyer  t;.  Skowhegan,  57  Me.  500 ;  French  v.  Pat- 
terson, 61  Me.  203 ;  Blake  v.  Collins,  69  Me.  156  (conf.  Cary  v.  Whitney,  48  Me.  516 ; 
and  Jewell  i;.  Harding,  72  Me.  124) ;  Brown  v.  Weast,  8  Miss.  181  ;  Heard  v.  Baird, 
40  Miss.  793,  799  (semble) ;  Scoby  v.  Blanchard,  3  N.  H.  170 ;  Edes  v.  Herrick,  61 
N.  H.  60  Contra, 

In  Doe  V,  Wroot,  supra.  Lord  EUenborough,  C.  J.,  said,  p.  138 :  ''  We  can  only  look 
to  the  legal  estate,  and  that  is  clearly  not  in  the  devisees,  but  in  the  heir-at-law  of  the 
surrenderor ;  and  if  the  devisees  have  an  equitable  interest,  they  must  claim  it  else- 
where, and  not  in  a  court  of  law.  For  as  to  the  doctrine  that  the  legal  estate  cannot 
be  set  up  at  law  by  a  trustee  against  his  cestui  que  trtM,  that  has  been  long  repudiated, 
ever  since  a  case  which  was  argued  in  the  Exchequer  Chamber  some  years  ago." 

In  many  jurisdictions  a  cestui  que  trust  may,  at  the  present  day,  defeat  an  action  of 
ejectment  brought  by  the  trustee  by  a  statutory  equitable  plea :  36  &  37  Vict,  c  66,  §  24, 
Lewin,  Trusts  (9  ed.)  762.  Morrison  i;. Wilson,  13  Cal.  494;  Willis  v.  Wozencraft,  22  Cal 
607 ;  Love  v.  Watkins,  40  CaL  547 ;  Kenyon  v.  Quin,  41  Cal.  325 ;  Talbert  v.  Hoppin,  42 
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CaL  390 ;  Tyler  v.  Granger,  48  Cal  259 ;  De  Arguello  t;.  Bonrs,  67  Cal  447  ;  Meeker 
V.  Dalton,  75  Cal.  154 ;  Wallace  v.  Maples,  79  Cal.  432  (semble) ;  Suessenbach  v.  First 
Bank,  5  Dak.  477  ;  Walls  v.  Endel,  20  Fla.  86  (see  Petty  v.  Mays,  19  Fla.  652) ;  Mor- 
gan  V.  Marshall,  62  Ga.  401 ;  Petty  i;.  Malier,  15  B.  Mon.  591 ;  Morton  v.  Dickson  (Ky. 
1890),  14  S.  W.  R.  531,  905 ;  Barrett  v.  Hinckley,  124  111  32 ;  (bnt  see  McGinnis  v^ 
TTArnandAft.  ^g^  Til.  gQft  ; )  Rosierz  V.  Van  Dan,  16  Iowa,  175 ;  Van  Orman,  16  Iowa, 
186 ;  Kramer  v.  Conger,  16  Iowa,  434  ;  Penny  v.  Cook,  19  Iowa,  538  ;  Shawhan  v.  Long, 
26  Iowa,  488;  McClane  v.  White,  5  Minn.  178;  Donthitt  v,  Stinson,  73  Mo.  199; 
Preston  v.  Ricketts,  91  Mo.  320  {aemUe);  Tibran  v.  Tibran,  19  Mo  78;  Carman  v. 
Johnson,  20  Mo.  108 ;  Hayden  v.  Stewart,  27  Mo.  286  ;  Hams  v.  Vinyard,  42  Mo.  568 ; 
Barker  v.  Circle,  60  Mo.  258.  Collins  t;.  Rogers,  63  Mo.  515 ;  Gibson  v.  Chouteau,  13 
WalL  92,  103  (Mo.  case);  Sebree  v.  Patterson,  92  Mo.  451,  458  (citing  Mo.  cases); 
Allen  V.  Logan,  96  Mo.  591 ;  Lamme  v.  Dodson,  4  Mont.  560 ;  Stith  v.  Lookabill,  76 
N.  C.  465  ;  Dempsey  t;.  Rhodes,  93  N.  C.  120 ;  Crane  v.  Goodman,  12  N.  Y.  266  ;  Bart- 
lett  V.  Jndd,  21  N.  Y.  200;  Coralli  v.  Allen,  57  N.  Y.  508 ;  Hoppough  v.  Strnble,  60  N. 
Y.  430 ;  Shattuck  v.  Bascom,  105  N.  Y.  39  ;  Dewey  v.  Hoag,  15  Barb.  365 ;  Stone  v. 
Spragne,  20  Barb.  517 ;  Cythe  r.  Le  Fontain,  51  Barb.  186 ;  Powers  v.  Armstrong,  36 
Oh.  St.  357 ;  Wylie  v.  Mansley,  132  Pa.  65  ;  Davis  v.  Teays,  3  Grat.  283 ;  Lombard  v. 
Cowham,  34  Wis.  486 ;  Da  Pont  t;.  Daviis,  35  Wis.  631  ;  Ingles  v.  Patterson,  36  Wis. 
373;  Cornelius  v.  Kessel,  128  U.  S.  456  (Wisconsin  case). 

In  certain  jurisdictions,  by  an  anomaly,  a  cestui  que  tnut  has  been  allowed  to  defeat 
the  trustee  without  the  aid  of  a  statute.    Sloan  v.  Petrie.  16  111.  262 :  Stow  p^  Rnaaell^ 

«fi  111.  1ft;   StJ^lAV  «    Mnrptiy    47  J]|    ^41  •   PLiVn^p  Pn    ,.    H,v    11Q  Til    iOJt  fftvp1pin»n^ 

Finlon  v.  Clark.  118  111^2) ;  Godson  v.  Beacham,  24  Ga.  150,  154  {aemble) ;  Helms  r, 
O'Bannon,  26  Ga.  132,  137. 

A  trustee  of  a  chattel,  as  well  as  a  trustee  of  land,  may  recover  the  property  from 
the  cestui  que  trust,  or  damages  for  its  conversion,  in  an  action  at  law.  Gunn  v.  Barrow, 
17  Ala.  743;  Newman  v.  Montgomery,  6  Miss.  742;  Gnphill  v.  Isbell,  8  Rich.  463,  1 
Bail.  230;  except  in  jurisdictionB  allowing  equitable  pleas,  Bowen  v.  Bowen,  19  Mo. 
399. 

Conversely  the  cestui  que  trust  of  a  chattel  cannot  recover  it  from  the  trustee,  Red- 
wood 9.  Riddick,  4  Munf.  222.^  Ed. 


i^ 


^J^ 
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SECTION  II. 

Cestui  que  Trust  is  a  claimant  affoinst  the  Trustee  —  not  the  owner 

of  the  Trust-res, 

(a)  HiB  Claim  is  bnforcbablb  kboasdlbss  or  thb  situs  of  thb  Tbust-bss. 

THE  EARL  OF  KILDARE  v.   SIR  M.   EUSTACE. 

In  Chancery,  before  Lord  Jeffrets,  C,  November  8,  December 

8,  1686. 

[Rejxnied  in  1  Vernon,  405,  419  ] 
TwR  plain tify ft  yf\\]  war  i^  ]^.  rftliftvfH  t^nnhing  thfe  trust  of  yertftin^ 

lands  in  Ireland.  The  defendants  had  appeared  and  answered  the 
bill7&A<^  had  not  any  way  objected  to  the  jurisdiction  of  this  court : 
but  the  cause  coming  now  to  be  heaix!,  the  Lord  Chancellor  ob- 
jected, this  court  could  not  hold  plea  of  lands  in  Ireland. 

For  the  plaintiff  it  was  urged,  that  he  was  proper  for  relief  in  this 
court  by  reason  that  both  plaintiff  and  defendant  were  here  in  Eng- 
land, and  that  a  court  of  equity  does  only  agere  in  personam  ;  its 
proceedings  are  to  reform  the  conscience  of  the  party,  and  if  at  any 
time  a  court  of  equity  may  be  said  to  agere  in  rem^  it  is  only  in  the 
case  of  sequestration,  which  is  for  the  contempt  of  the  party ;  and 
that  therefore  the  defendant  being  served  with  a  subpoena  here,  and 
living  in  England,  this  court  had  proper  jurisdiction  of  the  cause, 
though  the  land  lies  in  Ireland ;  and  the  rather,  for  that  it  was  never 
yet  pretended  that  there  was  any  local  action  in  equity :.  and  they  in- 
stanced for  precedents  the  late  cases  of  the  Lord  Arglasse  and  Mus- 
champ,^  and  Lord  Arglasse  and  Pit,  and  Archer's  Case,'  and  insisted 
that  otherwise  there  would  be  a  failure  of  justice,  for  the  defendant 
living  here  could  not  be  served  with  process  Issuing  out  of  the  Chan- 
cery in  Ireland. 

But  the  Lord  Chancellor  overruled  the  plaintiff's  counsel,  and 
said  as  to  the  cases  of  the  Lord  Arglasse,  the  fraudulent  contracts  were 
made  here  in  England ;  and  as  to  the  present  case  there  would  be  no 
failure  of  justice,  for  they  might  have  a  subpoena  out  of  this  court 
returnable  in  the  Chancery  of  Ireland ;  as  in  his  own  experience  in 
cases  between  master  and  'prentice  in  the  city  of  London,  he  had 
known  subpoenas  to  have  issued  out  of  this  court  returnable  in  the 
Mayor's  court  in  London  for  persons  that  lived  out  of  the  jurisdiction ; 

1  1  Vem.  75. 

'  See  Barker  v,  Donner,  1  Show.  192. 
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and  therefore  pronoanced  the  rule  for  the  dismissing  the  bill :  but  at 
the  importunity  of  the  plaintiff's  counsel  gave  them  a  week's  tim6  to 
search  for  precedents. 


The  Lord  Chancellor  and  the  Judges  having  been  attended  with 
precedents,  Sir  John  Holt  argued  for  the  plaintiff,  as  to  the  pre- 
liminary point  only  (to  wit),  whether  this  court  had  jurisdiction,  and 
might  hold  plea  of  the  lands  in  question  which  lay  in  Ireland.^ 

The  defendant's  counsel  in  a  manner  waived  the  preliminaiy  point, 
and  would  not  enter  into  the  debate  whether  this  court  might  not  de- 
cree the  trust  of  lands  in  Ireland,  the  trustee  living  here ;  but  that  it 
was  certainly  a  matter  discretionary  in  the  court,  whether  they  would 
do  it  or  not ;  and  that  as  this  case  was  circumstanced,  they  appre- 
hended the  court  would  not  interpose. 

After  long  debate,  the  judges  [Bedinofield,  C.  J.,  and  Atkiks, 

C.  B.]  concurring  with  his  Lordship,  that  the  court  had  a  proper  ju- 
risdiction in  this  case,  and  that  the  judges  in  England  were  pmper 
expositors  of  the  Irish  laws,  and  that  by  the  true  construction  of  this 
statute  the  trust  was  vested  in  the  king,  and  not  the  land  itself,  and 
the  proof  being  full  as  to  the  identity  of  the  person,  decreed  for  the 
plaintiff,  as  to  one  moiety ;  the  trust  as  to  the  other  moiety  being  for 
Sir  Morrice  Eustace  himself,  and  not  for  Fitzgerald.* 

^  The  argomeDts  of  cooosel  are  omitted  — £d. 

'  "  The  Courts  of  Equity  in  England  are,  and  always  have  been,  courts  of  con- 
science, operating  in  pertonam  and  not  in  rem ;  and  in  the  exercise  of  this  personal 
jurisdiction  they  have  always  been  accustomed  to  compel  the  performance  of  contracts 
and  trusts  as  to  subjects  which  were  not  locally  or  ratione  domicilii  within  their  juris* 
diction."  Per  Lord  Selbome,  in  Ewing  i;.  Orr  £wing,  9  Ap.  Cas.  34,  40.  See  to 
the  same  effect,  Archer's  Case,  1  Vem.  77  (cited) ;  Arglasse  v.  Muschamp,  1  Vem.75 ; 
Penn  v,  Baltimore,  1  Ves.  443  ;  Cranstown  v.  Johnston,  3  Ves.  Jr.  170, 181-182 ;  Jack- 
son V.  Petrie,  10  Ves.  163,  164;  Paget  v.  Ede,  18  £q.  118;  7^6  Longdendale  Co.,  8  Ch. 

D.  150 ,  Mercantile  Co.  v.  River  Plate  Trust,  '92.  2  Ch.  303  ;  Massie  ».  Watts,  6  Cranch, 
148;  Cole  v.  Cunningham,  133  U.  S.  107,  117-119;  Briggs  v.  French,  1  Sumn.  504; 
Stapler  v.  Hunt,  16  Ala.  799;  More  t;.  Superior  Court.  64  Cal.  345 ;  Le  Breton  v.  Su- 
perior Courty^^^J^^^ ;  Cooley  v.  Scarlett.  38  111.  Jlfi^foBniioq  v.  flihRon^  iifi  Jll. 

j^^ .  Ppi.^.^ ..  p^^v^K-^^^^  Mfij]L^5'j:.rJj]iuLi-j2r"°^":\  '**"  "^  ''''*'  ^'^'"'-" 

White.  7  Gill  &  J.  208,  211 ;  Brown  v.  Desmond,  100  Mass.  26?  ;'"Wood  w.lVarren,  2 
McCart.  81 ;  Lindley  v,  O'Reilly,  60  N.  J.  636,  640;  Vreeland  v.  Vreeland  (N.  J.  1892), 
24  Ad.  R.  551 ;  (but  see  Servis  r.  Nelson,  1  McC&rt.  94 ;)  Hawley  v.  James,  7  Paige, 
208 ;  Sutphen  v.  Fowler,  9  Paige,  280;  De  Klyn  v.  Watkins,  3  Sandf.  Ch.  185  ;  New- 
ton V.  Bronson,  13  N.  Y.  587 ;  Blount  v.  Blount,  1  Hawks,  365,  376 ;  Penn  v.  Hay- 
ward,  14  Oh.  St.  302 ;  Burnley  v.  Stevenson,  24  Oh.  St.  474 ;  Vaughn  v.  Barclay.  6 
Whart.  392 ;  Episcopal  Church  v.  Wiley,  2  Hill,  Ch.  446  ;  Farley  u.  Shippen,  Wythe 
(2d  ed.).  254 ;  Guerrant  v.  Fowler,  1  Hen.  &  Munf .  4 ;  Dickenson  v.  Hoomes,  8  Grat. 
253.  The  early  case  of  the  Company  of  Homers,  2  Rolle,  R.  471,  is  contra.  See  also 
Norrifl  v.  Chambres,  29  Beav.  246,  and  Re  Hawthorne,  23  Ch.  D.  743.  —Ed. 
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MARE  C.  FELCH  v.  DAVID  HOOPER  and  Another. 

In  the  Supreme  Judicial  Court,  Massachusetts,  January  12, 

October  23,  1875. 

[Reported  in  119  McMochuetU  Reports,  52.] 

Bill  in  equttt,  filed  December  2,  1878,  against  David  Hooper  and 
Matilda  H.  Hooper,  of  Portland,  in  the  State  of  Maine. 

The  prayer  of  the  bill  was  that  the  defendants  be  ordered  by  a  de- 
cree of  the  court  to  execute,  acknowledge,  and  deliver  to  the  plain- 
tiff a  deed  of  conveyance  in  conformity  with  the  terms  of  their  bond, 
on  payment  of  the  balance  of  the  purchase-money ;  and  for  further 
relief. 

On  February  17,  1874,  the  plaintiff  filed  an  amendment  to  the  bill, 
alleging  that  the  contract  by  which  David  Hooper  sold  the  land  in 
question  to  the  plaintiff  was  entered  into  and  concluded  between  the 
latter  and  an  agent  of  David  Hooper  in  Somerville,  and  was  intended 
to  be  carried  out  in  this  Commonwealth ;  that  David  Hooper  was  at 
Somerville  in  person  at  the  time  when  the  taxes  were  paid  by  him  and 
when  the  offer  and  tender  of  the  balance  of  the  purchase-money  were 
made  to  him  by  the  plaintiff  ;  that  on  the  same  day  David  Hooper 
acknowledged  the  deed  to  Matilda  H.  Hooper,  before  a  justice  of  the 
peace  in  said  county  of  Middlesex,  and  caused  the  same  to  be  placed 
on  record  while  Matilda  H.  Hooper  was  at  her  home  in  Portland ;  that 
since  that  time  the  defendants  have  pretended  that  David  Hooper  had 
actually  sold  the  land  to  Matilda  H.  Hooper,  but  David  Hooper  has 
proposed  and  offered  that  if  the  plaintiff  would  pajr  a  sum  much  larger 
than  the  price  stipulated  for  in  the  bond,  he  would  procure  a  conveyance 
of  the  land  from  Matilda  H.  Hooper  to  him ;  that  after  the  execution 
and  delivery  and  recording  of  said  bond  and  a  payment  of  a  part  of  the 
purchase-money  as  therein  provided,  and  especially  after  the  said  tender 
of  the  remainder  of  the  purchase-money,  which  he  is  and  has  been  ready 
to  pay,  the  said  David  Hooper  held  and  the  said  Matilda  H.  Hooper  now 
holds  the  title  to  said  land,  and  is  seised  thereof  upon  a  trust  for  the  bene- 
fit of  the  plaintiff ;  that  the  defendants  have  constantly  and  fraudulently 
refused  to  make  a  conveyance  thereof  to  him,  though  often  requested  so 
to  do,  unless  he  would  pay  a  large  sum  in  addition  to  the  price  agreed 
upon ;  and  now,  in  pursuance  of  a  fraudulent  scheme  by  them  conceived 
to  compel  the  plaintiff  to  pay  an  increased  price  for  the  land  or  lose  the 
improvements  he  had  made  thereon  by  consent  of  David  Hooper,  before 
the  time  when  he  should  have  conveyed  the  same  to  the  plaintiff,  and 
also  lose  that  portion  of  the  purchase-money  paid  on  delivery  of  the 
bond,  the  defendants,  though  duly  notified  of  this  suit,  refuse  to  answer 
the  plaintiff's  bill  and  refuse  to  submit  themselves  to  the  Jurisdiction  of 
this  court,  and  remain,  obstinately  without  the  Commonwealth. 
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The  prayer  of  the  amended  bill  was  that  the  said  land  may  be  decreed 
to  belong  beneficially  to  the  plaintiff,  and  that  some  proper  person  may 
be  appointed  and  authorized  to  convey  to  him  the  legal  title  thereof, 
and  that  the  balance  of  the  purchase-money  now  remaining  in  his  hands, 
after  deducting  therefrom  the  costs  of  this  suit,  may  be  safely  deposited 
or  invested  under  the  direction  of  tins  court,  to  be  paid  over  or  trans- 
ferred to  the  defendants,  only  upon  the  execution  and  delivery  by  them 
of  a  proper  deed  or  deeds  to  convey  or  confirm  the  title  of  said  land  to 
the  plaintiff ;  and  for  further  relief. 

The  defendants  thereupon  demurred  to  the  amended  bill,  assigning 
as  ground  of  demurrer  ^^  that  it  appears  by  the  plaintiff's  own  showing 
that  this  court  has  no  jurisdiction  of  the  parties  defendant  in  this  bill  or 
either  of  them,  and  that  there  has  been  no  legal  and  suflScient  service  of 
the  same  on  said  defendants  or  either  of  them  to  authorize  this  court  to 
take  jurisdiction  therein/' 

The  case  was  reserved  by  Colt,  J.,  for  the  consideration  of  the  full 
court,  upon  the  bill  as  amended  and  the  demurrer.^ 

A.  C  BuzzeUy  for  the  defendants. 

O.  W.  Park  and  O.  F.  Piper,  for  the  plaintiff. 

Colt,  J.  The  question  raised  by  this  demurrer  is  not  whether  a 
contract  for  the  conveyance  of  land  in  this  Commonwealth  can  be 
specifically  enforced  against  a  defendant  upon  whom  no  service  is  made 
within  this  State,  and  who  is  not  and  never  has  been  a  resident.  That 
question  was  decided  in  the  case  of  Spurr  v.  Scoville.* 

The  question  here  is  whether  under  such  a  contract  in  writing  the 
plaintiff  who  has  paid  or  tendered  the  consideration,  and  has  by  the 
defendant's  permission  entered  upon  the  land  and  made  improvements 
thereon,  can,  ipder  our  stati^ijgfi.  upon  the  allegations  of  this  bill  enforce 
his  equitable  title  to  the  land  in  any  form. 

In  Spurr  v.  Scoville  it  was  said  that  the  only  effectual  decree  which 
could  be  rendered  upon  the  allegations  in  that  case  would  require  a 
conveyance  of  the  land  in  question  by  the  defendant  personally ;  and 
that  courts  of  equity  would  not  proceed  in  a  cause,  where  the  decree 
asked  for  required  an  absent  defendant,  not  subject  to  their  jurisdic- 
tion, to  be  active  in  its  performance,  but  could  deal  only  with  persons 
who  could  be  compelled  by  process  to  obey  their  orders.  The  decision 
is  placed  expressly  on  the  ground  that  the  suit  was  a  proceeding  in 
personam  merely,  in  which  no  decree  was  sought  against  the  property, 
and  no  allusion  is  made  to  statutory^j^juaOfiiOAg  which  upon  proper 
allegations  might  perhaps  have  afforded  relief. 

The  case  at  bar  differs  in  this  respect,  and  the  plaintiff  seeks  to 
enforce  an  equitable  right  in  the  land  itself.  The  bill,  as  amended, 
avers  that  the  contract  relied  on  and  the  payment  and  other  facts 
alleged  were  suflScient  to  charge  the  land  with  a  trust  in  the  plaintiff's 

}  The  statement  of  the  case  has  been  mach  abridged,  and  the  argnment  for  the  de> 
lendants  ia  omitted.  —  Ed. 
^  3  Cnsh.  578. 
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favor,  which  tiie  def endiints  refused  to  perform  by  ref oBiiig  to  make  the 
required  conveyance.  And  a  prayer  is  added  that  the  land  may  be 
decreed  to  belong  beneficially  to  tiie  plainti£f,  and  may  be  conveyed 
to  him  by  some  person  duly  appointed  by  the  court  To  the  bill  as 
amended  there  is  a  special  demurrer  on  the  ground  that  the  court  has 
no  Jurisdiction  of  the  parties. 

The  doctrine  is  well  established  in  equity  that  from  the  time  a  valid 
contract  for  the  sale  of  land  is  made,  that  which  ought  to  have  been 
done  is  treated^  as  between  the  parties,  as  already  done ;  and  the  seller 
and  his  representatives,  and  subsequent  purchasers  from  him  with  no- 
tice, will  be  held  to  be  trustees  for  the  purchaser,  for  the  purpose  of 
affording  the  latter  a  remedy  against  the  estate.  Atcherley  v.  Vernon ;  ^ 
Daniels  v.  Davison ; '  Waddington  v.  Banks ;  *  Lewin  on  Trusts  (3d 
ed.),  174,  175. 

(f)nr  Htft^^jtPfl  ^'vft  this  court  power  to  enforce  the  performance  of  a 
contract  for  the  sale  of  land,  made  by  a  deceased  person,  and  to  order 
the  executor  or  administrator  to  make  a  conveyance,  which  it  is  declared 
shall  have  the  same  force  and  effect  as  if  made  by  the  person  who  made 
the  agreement  to  convey,  thus  giving  effect  to  the  deed  of  the  legal 
representative  although  the  legal  title  is  in  the  heirs-at-law,  and  treat- 
ing the  subject-matter  of  the  contract  as  personal  or  real,  according  to 
the  character  which  has  been  given  to  it  by  its  terms.  Gen.  Sts.  c.  117, 
§i  5,  6. 

Upon  the  facts  stated  in  this  bill,  the  land  in  question  is  chained 
with  an  implied  trust  in  the  plaintiff's  favor;  and  the  court  is  not 
powerless  to  enforce  that  trust  merely  because  the  parties  holding 
the  Jegal  title  are  beyond  its  |;each.     It  is  said  that  courta  of  ^nity 

!  will  never  allow  a  trust  to  fail  for  want  of  a  trustee.  Such  a  trustee 
Ihis  court  is  now  authorized  to  appoint,  j)y^^a^,glat|^B  which  provides 
that  when  a  person,  seised  of  an  estate  updiTarTfS^vexpress  or  im- 
plied, is  out  of  the  Commonwealth,  or  not  amenable  to  the  process  of 
any  com*t  therein  having  equity  powers,  this  court  shall  have  power  to 

\  order  a  conveyance  to  be  made  thereof  in  order  to  carry  into  effect  the 
objects  of  the  trust,  and  may  appoint  some  suitable  peraon  in  the 
place  of  the  trustee  to  convey  the  same  in  such  manner  as  it  may 
require.     Gen.  Sts.  c.  100,  §  15. 

I  This  stStute  expressly  includes  implied  trusts,  and  cannot  be  con- 
fined in  its  application  to  trusts  which  are  created  by  deed  or  will  and 
do  not  depend  upon  the  proof  of  facts  which  may  be  open  to  dispute. 
Walsh  V.  Walsh.^  Most  implied  trusts  are  of  the  latter  description. 
The  statute  gives  the  court  power  to  render  an  effectual  decree,  and 
that  is  enough  to  sustain  the  jurisdiction  when  the  parties  or  the 
subject-matter  are  within  its  reach.  Ward  v.  Arredondo.*  The  decree 
<will  be  binding  on  absent  parties  to  the  extent  of  its  effect  on  the  land 


1  10  Mod.  518,  527. 

•  1  Brock.  97. 

•  Eopk.  Ch.  213. 


>  16  Yes.  249,  255. 
«  116  MasB.  377. 
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only,  even  thoagh  all  parties  interested  have  been  notified  in  accord' 
anee  with  the  rules  of  court.  In  other  States,  under  similar  stat- 
utes, similar  relief  is  granted.  Matteson  v.  Scofield ;  ^  Rourke  v. 
McLaughlin.' 

Upon  this  demurrer  the  existence  of  the  trust  must  be  assumed,  and 
the  entry  must  be  Demurrer  overruled.^ 

^  27  Wis.  671.  <  SS  CaL  196. 

*  Dew  V.  Clark,  4  Rose.  511  {senMe,  St.  6  Geo.  IV.  c-  74,  §  5) ;  Trnstee  Act,  1850, 
c.  60,  §§.9,  10;  Lewin  (9th  ed.)  1153-4;  Hart  v.  SanBom,  110  U.  S.  151,  155 ;  Mont- -^    6  j 
gomery  Co.  v.  Street  Line,  43  Fed.  Rep.  329 ;  Loaiza  v.  Superior  Conrt.  85  Cal.  11  :C#^^^*^ 
McCann  v.  Randall,  147  Mass.  81,  98-99 ;  Wilson  v.  Martin'  Wilson  Uo!,  I M  Hk^.  ^ 

515,  517,  522 ;  Matteson  v.  Scofield,  27  Wis.  671 ;  JUngdell  £q.  PL  (2d  ed.)  §^ttjt3.  4 
Accord.  See  to  the  same  effect  analogous  instances  of  equitable  relief,  under  sTatates, 
where  the  res  was  within  and  the  defendant  without  the  jurisdiction,  Arndt  v.  Griggs, 
134  U.  S.  316 ;  Quarl  v.  Abbett,  102  Ind.  23}. 

But  if  the  res  as  weU  as  the  trustee  is  beyond  the  jurisdiction,  in  which  the  cestui  que 
trust  is  so  ill-advised  as  to  seek  relief,  it  is  obTious  that  any  decree  the  conrt  may  make 
is  brutum  fulmen.  Cases  cited  in  preceding  paragraph  ;  Watts  v.  Waddle,  6  Pet.  389, 
l.McL.  200 ;  Watkins  v.  Holman,  16  Pet.  25 ;  Page  v.  McKee,  3  Bush,  135 ;  White  t;. 
White,  7  Gill  &  J.  208 ;  Davis  v.  Headley,  22  N.  J.  £q.  115 ;  Lindley  v.  O'Reilly,  50 
N.  J.  636 ;  Henry  v.  Doctor,  9  Oh.  49. 

By  statute,  in  several  jurisdictions,  the  appointment  of  a  new  tnLstee  by  a  conrt 
having  jurisdiction  over  the  person  of  the  original  trustee,  vests  the  title  in  the  new  ap- 
pointee without  more.  Green  p.  Borland,  4  Met.  330 ;  Parker  v.  Converse,  5  Gray, 
336;  Hammond  v.  Granger,  128  Mass.  272;  Warren  v.  Howard,  99  N.  C.  190,  194; 
McNish  p.  Gnerard-,  4  Strob  £q.  66,  79-80.  But  in  the  absence  of  sucli  a  statute,  the 
decree  of  the  court  cannot  of  itself  divest  the  old  trustee  of  the  title.  Hart  v.  Sansom, 
1 10  U.  S.  151, 155 ;  McCann  v.  Randall,  147  Mass  ^81, 99 ;  Burnley  v.  Stevennon,  24  Oh. 
St.  474 ;  Davant  v.  Gnerard,  1  Speers,  242.  The  true  principle  is  very  clearly  stated  by 
Field,  J.,  in  McCann  v.  Randall,  supra :  "  Independently  of  statute,  a  court  of  equity  \ 
cannot  appoint  a  person  to  execute  a  transfer  of  the  property  of  another  .  .  .  Courts  \ 
of  law  can  transfer  the  title  to  property.  In  real  actions,  they  declare  the  title  and  I 
transfer  the  pofsession ;  in  personal  actions,  by  virtue  of  a  levy  of  execution,  they  trans-  I 
ier  both  title  and  possession ;  but  decrees  of  courts  of  equity,  except  where  statutes 
have  made  other  proTisions,  operate  only  in  personam.  *  This  power  of  creating  and 
extingpiishing  titles  the  chancellor  never  had  nor  claimed  to  have,  except  when  it  was 
given  him  by  statute.  It  is  true  that  he  frequently  directed  the  sale  of  property,  but 
it  was  by  his  control  over  the  person  of  the  owner  that  he  made  the  sale  effective,  i.  e., 
when  the  sale  had  been  made  he  compeUed  the  owner  to  execute  a  deed  pursuant  to  the 
sale ;  and  hence,  when  the  owner  was  out  of  the  jurisdiction,  or  labored  under  any  in- 
capacity, e.  g.,  of  infancy,  the  chancellor  was  powerless.'  Langdell  Eq.  PI.  [2d  ed.) 
§  43,  note  4 ;  3  Pom.  Eq.  Jur.  §  1317 ;  Hart  ».  Sansom,  110  U.  S.  Ibl."  It  is /or  want 
of  this  power,  independ^hTly  of  sUiute,  that  the  bill  was  dismissed  in  Spurr  v.  Scovill, 
3  Cnsh.  578.  It  was  under  the  statute  passed  to  supply  this  want  of  power  that  f^elch  / 
r.  Hooper,  119  Mass.  52,  was  decided.  This  distinction  between  the  statutory  and  th^ 
inherent  power  of  a  court  of  equity  is  not  always  borne  in  mind.  See  White  v.  White, 
7  Gill  &  J.  208, 211 ;  Druid  Co.  v.  Oettinger,  53  Md.  46,  61 ;  Stewart  v.  Firemen's  Co., 
53  Md.  564 ;  AbeU  v.  Brown,  55  Md.  217 ;  Glenn  r.  Williams,  60  Md.  93, 119  ;  Curtis 
V,  Smith,  60  Barb.  9.  A  new  trustee  appointed  by  an  indiyidnal  under  the  ioxms  of  the 
instrument  creating  the  origluul  iriul;  ]^ets  of  course  no  title  by  such  appointment  alone. 
Golder  v.  Bressler,JJ)^J]LjyL2xJl32.;  Nat  Bank  v.  Eldridge,  115  Mass.  424  (compare 
Loring  v,  Salisbury  Mills,  125  Mass.  138) ;  Bmngamer  v.  Cogswell,  49  Mo.  259. 

RkXOYAL  and  APPOnVTMEMT  OF  HON-BESIDENT  TRUSTEES. 

Removal  —  Permanent  removal  from  the  jurisdiction  is  a  ground  for  the  remoyal  of 
%  trustee  from  his  office.    O'Reilly  v.  Aldexson,  8  Hare,  101  (compare  Re  Mais,  16  Job 
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608) ;  220  Renshaw,  4  Ch.  788 ;  /2e  Bighold,  7  Ch.  223 ;  /2e  Fye,  42  L.  T.  Rep.  247  ; 
Ketchnm  v.  Mobile  Co.,  2  Woods,  532 ;  Sloan  v.  Frothingham,  72  Ala.  589 ;  Gale's 
Pet.,  R.  M.  Charlt.  109 ;  Comegys  v.  State,  10  GUI  &  J.  175,  183  {semUe);  Dorsey  u. 
Thompaon,  37  Md.  25 ;  Farmers'  Co.  v.  Hnghes,  11  Hon,  130 ;  Hnghes  v.  Chicago  Co., 
47  N.  Y.  Sup'r  Ct.  531 ;  Maxwell  v.  Finnie,  6  Cold.  434 ;  Woods  v.  Fisher,  3  W.  Va. 
536.    Bat  see,  contra,  Cnlp's  Est.,  5  Fa.  W.  R.  582. 

BjT  statute  in  some  jnrisdictions,  onlj  residents  may  act  as  express  trustees. 
Thompson  v.  Edwards,  85  Ind.  414 ;  Rinker  v,  Bissell,  90  Ind.  375 ;  Meikel  p.  Green, 
94  Ind.  344. 

Removal  from  the  jorisdiction  has  been  thought  not  to  amount  to  inability  or  in- 
capacity  where  there  is  a  power  of  appointing  a  new  trustee  in  place  of  one  unable  to 
act  or  incapable  of  acting  as  trustee.  Withington  v,  Withington,  16  Sidl  lOi;  Re 
Watts,  9  Hare,  106;  Re  Bignold,  7  Ch.  223  {eemble).  But  see,  contra,  Mennard  v. 
Welfof<f,  1  Sm.  &  G.  426 ;  Farmer's  Co.  v.  Hnghes,  11  Hun,  130 ;  and  compare  Millard 
t.  Eyre,  2  Yes.  Jr.  94  (absconding  trustee). 

Appointment  of  non-bbsidemt  Tbubtebs. 

The  selection  of  a  non-resident  trustee  by  one  having  a  power  of  appointment  was 
sustained  in  the  following  esses,  where  all  the  beneficiaries  were  also  resident  abroad : 
Meinertzhagen  t;.  Davis,  1  Coll.  335 ;  Re  Smith,  20  W.  R.  685.  And  the  court  itself 
appointed  non-residents  as  trustees  under  similar  circumstances  in  Re  Liddiard,  14  Ch. 
D.  310;  Re  HiU,  W.  N.  [1874],  228 ;  Re  Drewe,  W.  N.  [1876],  168;  Re  Cnnard,  48 
L.  J.  Ch.  192;  Re  Austen,  38  L.  T.  Rep.  601 ;  Re  Freeman,  37  Ch.  D.  148;  (but  see 
Re  Guibert,  16  Jur.  852) ;  Ex  parte  Tunno,  Bail.  Eq.  395.  But  the  court  declined  to 
remove  resident  trustees  for  the  sake  of  appointing  non-residents  in  their  place  in  Re 
Long,  38  L.  J.  Ch.  125  ;  Ex  parte  Robert,  2  Strob.  Eq.  86.  In  Pennsylvania  the  court 
may  appoint  non-residents  as  trustees,  but  only  on  condition  of  their  giving  bonds. 
Strobel's  Est.,  11  Phila.  122.  — Ed. 
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SECTION  n.  (continued). 

(6)  Cestui  qub  Tbust  caihtot  procsbd  dirbctlt  aoaihst  a  SrBAiraBR  bitheb 

AT  Law  OB  nr  Equitt. 

ANONYMOUS. 
In  th£  Common  Pleas,  Michaelmas  Term,  1499. 

[Reported  in  Year  Book  15  Henry  VJLf  folio  13,  placitum  I  J] 

The  first  case  argued  by  Thomas  Frowyk  after  he  was  made  Chief 
Justice  was  this :  If  the  feoffor  upon  confidence  takes  animals  damage 
feasant  in  the  land  of  the  feoffees  who  hold  to  his  use,  and  by  whose 
sufferance  he  occupies,  may  he  avow  the  taking  in  his  own  name  and 
in  his  own  right,  or  not? 

All  the  justices  of  the  bench  said  he  could  not  avow  the  taking 
in  his  own  right,'  but  he  jnight  make  cognizance  in  the  right  of  the 
feoffees,  as  their  servant.  For  he  has  no  interest  in  the  land,  but 
there  is  simply  a  confidence  between  him  and  them.  The  feoffees  may 
punish  him  at  common  law  for  his  occupancy,  which  proves  that  he  had 
no  interest.  And  if  he  might  take  the  animals  damage  feasant  and 
have  amends,  their  owner  would  be  twice  punished,  for  the  feoffees 
may  punish  him. 

1  Y.  B.  15  H.  VII.  2-4  and  Y.  B.  15  H.  VII.  12-23,  B.  c.  —  Ed. 

>  Anon.,  KeHw.  41,  pi.  2;  42,  pi.  7;  46,  pL  2;  Finch,  Law  (1636),  200  Accord. 
Nor  could  the  cestui  que  trust  maintain  trespass  against  a  stranger.  Anon.,  Y.  B.  15 
H.  VII.  12-23 ;  Anon.,  KeUw.  41,  pL  2 ;  42,  pi.  7 ;  46,  pL  2,  8.  c. 

The  right  to  maintain  trespass  quare  dausumfregit  seems  to  have  been  confined  at 
first  CO  freeholders  and  termors.  The  action  was  denied  to  a  tenant  at  will  by  Hank- 
ford,  J.  in  Y.  B.  11  H.  IV.  90-46 ;  but  was  conceded  in  Y.  B.  18  H.  VI.  1-1,  and  in 
snbseqnent  cases.  A  tenant  at  sufferance  was  excluded  from  the  action  in  Y.  B. 
30  H.  VI.,  Fitz  Ab.  Tresp.  10;  Anon.,  Keilw.  46,  pi.  2,  42,  pi.  7  (see  also  I'aUor's 
Case,  Clajt  55,  pi.  96),  but  his  right  to  the  action  was  admitted  in  Heydon's  Case,  13 
Bep.  67,  69,  and  finally  it  became  a  rule  that  any  possessor  might  have  trespass  for  an 
entry  by  a  wrong-doer.  Graham  v.  Peak,  1  East,  244.  Accordingly  at  the  present 
day  a  cestui  que  trust  in  possession  may  doubtless  maintain  the  action  against  a  stranger, 
as  in  Cox  v.  Walker,  26  Me.  504 ;  Steams  v.  Palmer,  10  Met.  32 ;  Seventh  Bank  v. 
N  Y.  Co.,  53  N.  Y.  Sup'r  Ct.  412.  In  Newhall  v,  Wheeler,  7  Mass.  189,  a  cestui  que 
trust  in  possession  was  allowed  to  maintain  a  writ  of  entry  against  one  who  wrongfully 
dispoflSMed  him.  —  Ed. 
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DOE,  ON  THE  Demise  of  BRISTOW,  v.  PEGGE. 
In  the  King's  Bench,  Easter  Term,  1785. 

[Reported  in  1  Term  Reports^  758  noU  (a).] 

Ejectment  was  brought  for  a  moiety  of  the  manor  of  Winkbume, 
&c.,  under  the  will  of  D.  Bumell,  as  one  of  his  co-heirs.  By  the  tes- 
tator's  marriage  settlement  in  1748  two  terms  in  trust  were  created: 
one  for  ninety-nine  years,  to  secure  an  annuity  of  £200  to  his  mother ; 
the  other  for  one  thousand  years,  for  raising  ;^3,000  for  his  wife,  in 
.  ^  J^  case  she  should  have  no  issue ;  the  money  to  be  raised  out  of  the  rents 
\^^  and  profits,  or  by  sale  or  mortgage.  The  testator  died  in  1774,  having 
\  no  issue,  aiiU  devised  ail  his  estates  to  trustees  and  their  heirs,  to  the 

use  of  them  and  their  heirs  in  trust,  after  the  death  of  his  widow,  who 
was  entitled  to  a  life-estate  under  the  marriage  settlement,  for  such 
person  or  persons  as  according  to  the  laws  of  descent  should  be  his 
heirs-at-law,  and  the  heirs  of  their  bodies,  to  take  as  tenants  in  com- 
mon, &c.,  if  more  than  one.  The  defendant  filed  a  bill  in  chancery  in 
1776  against  all  persons  who  were  supposed  to  have  any  claim  as  heii's- 
at-law,  and  against  the  trustees,  and  an  issue  was  directed  under 
which  he  was  found  heir-at-law  by  descent  from  a  daughter  of  a  com- 
mon ancestor.  The  lessor  of  the  plaintiff  also  had  filed  a  bill  in  1783, 
his  claim  having  never  been  known  before ;  but  upon  the  death  of  the 
widow  he  brought  this  ejectment,  and  proved  his  pedigree  from  another 
daughter  of  the  same  common  ancestor.  At  the  trial  the  defendant  set 
\Vp  these  terms ;  thA  t^Rti^fj/^r'a  Tyii^i^j^ey  hftinpr  gtill  living*  aud  her  annuity 

Y \^/^MregulAi'll  P^^d  by  the  rec(BiYpr.aprinintf  d  hy  the.  Cnart  nf  A  ihanc^iy ;  m^ 
Vq  |£3,000  having  likewise  been  raised  for  his  widow,  and  the  term  assigned 
l|in  mortgage. 

Mr.  Justice  Heath,  who  tried  the  cause  at  the  last  assizes  at  Not- 
tingham, nonsuited  the  plaintiff,  with  leave  to  move  to  set  aside  the 
nonsuit,  and  enter  a  verdict  for  the  plaintiff,  if  the  court  should  be  of 
opinion  that  he  was  entitled  to  recover. 

Upon  the  motion,  it  was  stated  that  the  receiver  had  been  appointed 
by  the  Court  of  Chancery  during  the  life  of  the  widow,  and  for  such 
premises  only  as  her  life-estate  did  not  extend  to ;  and  that  the  lessor 
of  the  plaintiff  did  not  desire  to  disturb  the  terms,  but  was  ready  to 
partake  of  the  charge. 

Wilson^  DayreU^  and  Brought  for  the  plaintiff. 

BoUguy  and  OaUy^  contra.^ 

Lord  Mansfield,  C.  J.  An  ejectment  is  a  fictitious  remedy  to  try 
the  title  to  the  possession  of  lands ;  it  is  of  infinite  consequence  that 
it  should  be  adapted  to  attain  the  ends  of  justice,  and  not  entangled  in 
the  nets  of  form.    Great  difiSculties  have  arisen  as  to  the  legal  form  of 

^  The  aignmentB  of  connBel  are  omitfeed.  —  Ed. 
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passing  land,  from  the  modes  of  conveyancing  in  England  since  the 
Statute  of  Uses.  ^  Trusts  are  a  mode  'of  conveyance  peculiar  to  this 
country.  In  all  oilier  countries,  me  person  entitled  lias  the  right  and 
possession  in  himself.  But  in  England  estates  are  vested  in  trustees, 
on  whose  death  it  becomes  difiScult  to  find  out  their  representatives ; 
and  the  owner  cannot  get  a  complete  title.  If  it  were  necessary  to 
take  assignments  of  satisfied  terms,  tenible  inconveniencies  would  en- 
sue from  the  representatives  o^  the  trustees  not  being  to  be  found.  Sir 
E.  Northey's  clerk  was  trustee  of  near  half  of  the  great  estates  in  the 
kingdom  ;  on  his  death  it  was  not  known  who  was  his  heir  or  represent- 
ative. So  that  where  a  tinist  term  is  a  mere  matter  of  form,  and  the 
deeds  were  muniments  of  another's  estate,  it  shall  not  be  set  up  against 
the  real  owner.  It  is  therefore  settled  that  a(8atisfie3\trust  shall  be 
taken  to  be  a  trust  for  the  benefit  of  the  heir-aMftW.  A  trust  shall 
never  be  set  up  against  him  for  whom  the  trust  was  intended.  It  is  a 
mere  form  of  conveyance.  And  it  is  admitted  that,  where  the  term  is 
in  trust  for  the  benefit  of  the  lessor  of  the  plaintiff,  the  defendant  shall 
not  set  it  up  in  ejectment  as  a  bar  to  his  recovery. 

To  go  a  step  further :  third  persons  may  have  titles,  and  therefore 
the  court  say,  that  where  there  is  a  tenant  in  possession  under  a  lease, 
which  is  a  bar  to  the  recovery  of  the  lessor,  he  being  to  recover  by  the 
strength  of  his  own  title,  yet  to  prevent  this  from  being  turned  improp- 
erly against  the  person  entitled  to  the  inheritance,  whose  right  is  not 
disputed  by  the  tenant,  if  the  lessor  dispute  the  property  only  against 
another,  and  give  notice  to  the  tenant  that  he  does  not  mean  to  disturb 
his  tenancy,  the  court  will  never  suffer  the  tenant  to  set  up  the  lease  as 
a  bar  to  the  recovery. 

There  is  another  distinction  to  be  taken,  whether,  supposing  a  title 
superior  to  that  of  the  lessor  of  the  plaintiff  exists  in  a  third  person, 
who  might  recover  the  possession  against  him,  it  lies  in  the  mouth  of  a 
defendant  to  say  so  in  answer  to  an  ejectment  brought  against  himself 
by  a  party  having  a  better  title  than  his  own.  I  found  this  point  set- 
tled before  I  came  into  this  court,  that  the  court  never  suffers  a  mort- 
gagor to  set  up^the  title  of  a  third  person  against  his  mortgagee.  For 
he  made  the  mortgage,  and  it  does  not  lie  in  his  mouth  to  say  so,  though 
such  third  person  might  have  a  right  to  recover  possession.  Nor  shall 
a  tenant  who  has  paid  rent,  and  acted  as  such,  ever  set  up  a  superior 
title  of  a  third  person  against  his  lessor,  in  bar  of  an  ejectment  brought 
by  him ;  for  the  tenant  derives  his  title  from  him.  Laying  down  these 
principles,  let  us  now  see  the  application  of  them  to  this  case.  There 
are  disputes  between  the  plaintiff  and  the  defendant,  who  are  co-heirs ; 
as  such,  the  plaintiff  claims  half  of  the  property,  and  wishes  to  be  ad- 
mitted into  possession  of  the  premises  with  the  defendant.  He  proves 
his  descent.  Then  what  is  the  defence  set  up?  A^ trust  for  a  third 
per8Q^_ftp_juinnit;7,  in  flfliin>  The  plaintiff  admits  the  charge,  and 
^tiynjhnt  ha  only  fflnimn  flnh]fft?ti  tiO  thp  inrnmbrflmrffp  The  trustees  do 
I^Tassert  their  title.    Then  shall  others  be  admitted  to  set  it  up?*  ^Hr 
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is  clear  that  the  other  co-heirs  shall  not  be  permitted  to  dispute  the  title 
with  him.  He  and  the  defendant  have  an  equitable  title  as  tenants  in 
common,  and  the  plaintiff  must  recover  a  moiety. 

WiLLES,  J.,  concurred. 

AsHHURST,  J.  In  such  a  case  as  this  a  legal  bar  shall  never  be  set 
up  in  ejectment  against  the  justice  of  the  case.  The  trustees  may  per- 
form their  functions  as  well,  after  both  the  parties  are  in  possession. 
The  old  doctrine  is  relaxed  in  many  instances. 

BuLLEB,  J.  I  entirely  agree  with  my  Lord.  An  objection  has  been 
taken  at  the  bar,  that  the  plaintiff  in  ejectment  must  recover  by  the 
strength  of  his  own  title  :  the  old  cases  certainly  say  so ;  but  for  the 
last  forty  or  fifty  years  constant  exceptions  to  this  rule  have  been  ad- 
mitted. One  case  which  is  received  as  clear  law,  and  is  an  exception 
to  it,  is  that  of  a  tenant  who  cannot  set  up  the  title  of  the  mortgagee 
against  the  mortgagor ;  because  he  holds  under  the  mortgagor,  and  has 
admitted  his  title. 

There  was  a  case  before  me  at  Guildhall,  and  I  believe  another  upon 
the  Oxford  circuit,  of  the  same  nature,  where  a  lessee  for  years  had 
got  possession  of  some  mortgage  deeds,  and  endeavored  to  set  up  that 
title  against  the  mortgagor ;  but  though  this  showed  that  the  plaintiff 
had  no  right  to  recover  as  against  the  mortgagee,  yet  I  permitted  him 
to  do  so  in  that  instance ;  and  the  decision  was  acquiesced  under. 

It  is  not  therefore  true  that  an  outstanding  unsatisfied  term  is  always 
an  answer  to  a  plaintiff  in  ejectment.  So  long  ago  as  the  time  of 
Justice  Giindry,  when  an  outstanding  satisfied  term  was  offered  by  a 
defendant  in  ejectment  as  a  bar  to  the  plaintiff's  recovery,  that  judge" 
refused  to  admit  it,  saying,  that  there  was  no  use  in  taking  an  out- 
standing term,  but  for  the  sake  of  the  conveyancers'  pockets :  since 
which  time  it  has  been  the  uniform  doctrine,  that  if  the  plaintiff  be  en- 
titled to  the  beneficial  interest  he  shall  recover  the  possession.  The 
next  objection  is,  that  this  is  a  reversionary  interest ;  but  that  is  not 
material ;  for  it  has  been  further  ruled  of  late  years  that  a  lessor  of  a 
plaintiff  may  recover  in  an  ejectment  a  reversionary  interest,  subject  to 
a  lease  and  right  of  present  possession  existing  in  another. 

The  annuitant  is  only  entitled  to  her  £200  per  annum,  and  not  to 
the  possession  itself  whilst  there  is  no  default ;  indeed,  she  does  not 
require  it.  But  the  heir-at-law  \b  entitled  to  the  possession  subject  to 
that  charge.  The  annuitant,  however,  is  in  a  different  situation  from 
the  mortgagee ;  for  the  latter  is  entitled  to  receive  the  whole  in  diminu- 
tion of  the  principal  and  interest. 

So  that  the  plaintiff  must  have  a  general  judgment  for  that  part 
which  is  not  in  the  possession  of  the  receiver ;  and  as  to  that  which  is, 
he  must  enter  into  a  rule  not  to_di8turb  that  possession ;  submitting  to 
the  mortgage  and  the  annuity.  _.^  Bide  absolute^ 

■■ft 

^  Lade  v,  Holford,  BnlL  N.  P.  110  a ;  Arnutiong  v.  Peine,  3  Barr.  1901  {semUe) ; 
Doe  V.  Pott,  Dong.  721  {umhle) ;  Qoodright  v.  Wells,  Dong.  777  {$€mble) ;  Goodtitle 
V.  Knott,  Cowp.  43,  46  {semUe)  Accord. 
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In  Goodtiile  v.  Jones,  7  T.  R.  45,  it  is  reported  that "  Lord  Eenyon  observed,  that ' 
on  this  special  verdict  the  question  between  the  two  litigating  parties  was  not  open  to 
discussion ;  for  that  it  was  stated  in  the  verdict  that  an  old  term,  which  was  created  in 
the  last  century,  had  been  from  time  to  time  assigned,  and  was  noticed  as  a  subsisting 
term  so  lately  as  in  the  year  1 780,  in  the  mortgage  by  Owen  Jones  to  Derbyshire.  That 
as  long  as  that  was  in  existence,  it  was  an  answer  to  an  ejectment  brought  by  any  other 
person.  That  though  under  certain  circumstances  a  judge  might  direct  a  jury  to  pre- 
sume an  outstanding  satisfied  term  to  have  been  surrendered  by  the  trustee,  yet  if  no  such 
presumption  were  made,  but  it  was  stated  as  a  fact  that  the  term  still  continued,  such  a 
legal  estate  in  the  trustee  must  prevail  in  a  court  of  law.  That  what  was  said  by 
Lord  Mansfield  in  Lade  v,  Holford,  Bull.  N.  P.  110, '  that  he  would  not  suffer  a  plain- 
tiff in  ejectment  to  be  ^onsnited  by  a  term  standing  out  in  his  own  trustee,  or  a 
satisfied  term  set  up  by  a  mortgagor  against  a  mort^gee,  but  direct  a  jury  to 
presume  it  surrendered,'  must  be  understood  with  this  restriction,  that  in  either  case 
the  jury  might  presume  the  term  surrendered,  but  that  Without  such  surrender  the 
estate  in  the  trustee  must  prevail  at  law,  and  that  to  the  proposition  so  qualified  he 
fully  assented." 

See  also,  to  the  same  effect,  Hodsden  v.  Staples,  2  T.  R.  684 ;  Doe  v.  Syboum,  7 
T.  R  2 ;  Barnes  ».  Crow,  4  Bro.  C.  C.  10,  11 ,  Fenn  ».  Holme,  21  How.  481 ;  Hooper  ^ 
V.  Scheimer,  23  How.  235 ;  Smith  v.  McCann,  24  How.  398,  403 ;  Sheirbum  v.  De  ^(jT^ 
Cordova,  24  How.  423;  Lincoln  v.  French,  105  U.  S.  614;  Langdon  p.  Sherwood,  124 
U.  S.  74,  85;  Bouldin  v.  Phelps,  12  Sawy.  293;  Young  v.  Dunn,  10  Fed.  R.  717; 
Sweatt  V.  Burton,  42  Fed.  R.  285 ;  Colbnm  v  Broughton,  9  Ala.  351 ,  Williams  v. 
Hartshorn,  30  Ala.  21 1 1  Amett  v.  Bailey,  60  Ala.  435 ,  Percifnll  v.  Piatt,  36  Ark.  456 ; 
Vallette  i^.JBeimetL  Sy  Hi  632;  Kirkland  p.  Pox.  94  llL  400  -  People  »  Fmr^,  inn  Til. 
549:  Barrett  ^  Hinckle,v.  lanTt:  32;  SOnflinr"SKnner,  16  Mass.  848;  Norton  p. 
Leonard,~12^ic^-  152,  Chapin  u.  iW  Society,  l{  Gi^y,  580 ;  Steams  p.  Palmer,  10 
Met  32,  35 ;  Raymond  p.  Holden,  2  Cush.  264 ;  Davis  p.  Charles  River  Co.,  11  Cush. 
506 ;  Chapin  p.  First  Society,  8  Gray,  580 ;  First  Society  p.  Hazen,  100  Mass.  322 ; 
Nugent  p.  Cloon,  117  Mass.  219;  Atwood  p.  Frost,  57  Mich  229;  I'hompson  p. 
Wheatley,  13  Miss.  506 ;  Wolfe  p.  Dowell,  21  Miss.  103 ;  Heard  p.  Baird,  40  Miss. 
793 ,  Siemers  p  Schrader,  88  Mo.  20 ;  Bailey  p.  Winn,  101  Mo.  649 ;  Den  p.  Bordine, 
Spencer,  394 ,  Brown  p.  Combs,  5  Dutch.  36,  39-41 ;  Wright  p.  Douglass,  3  Barb. 
554 ;  Peck  p  Newton,  46  Barb.  173 ;  Townshend  p.  Frommer,  57  N.  Y.  Sup'r  Ct.  90; 
Matthews  v  McPherson,  65  N.  C.  189  (but  see  Grubb  p.  Lookabill,  100  N.  C.  267); 
Pownal  p  Myers,  16  Vt  408  (acmWe) ;  Gillett  p.  Treganza,  13  Wis.  472 ;  Eaton  p. 
Smith,  19  Wis.  537 ,  Kinney  p.  Dexter,  Wis.  1892,  51  N.  W.  R.  82. 

In  Pennsylvania,  a  ctstux  que  trust  may  maintain  an  action  at  law.  Kennedy  p.  Fury,^ 
1  Dall  72;  Presbyterian  Congregation  p.  Johnston,  I  Watts  &  S  9,  56;  School  Direc- 
tors p.  Dunkleberger,  6  Barr,  29 ;  Tritt  p.  Crotser,  13  Pa.  451, 457 ;  Femstler  p.  Seibert, 
114  Pa.  196. 

Mr.  Lewin,  referring  to  the  principal  case,  says  •  "  The  doctrines  advanced  by  Lortf\  ^ 
Mansfield  in  the  last  century  were  long  ago  overruled.  ...  *  Lord  Mansfield,'  as  Lord  I  y 
Redesdale  observed  [Shannon  p.  Bradstreet,  1  Sch.  &  Lef.  66], '  had  on  his  mind  pre-  S  • 
jndices  derived  from  his  familiarity  with  the  Scotch  law,  where  law  and  equity  are  ^ 
administered  in  the  same  courts.' "    Lewin,  Trusts  (9th  ed  ),  762. 

Nor  can  a  cestui  que  trust  bring  an  action  for  damages  for  an  injury  to  realty  held 
in  trust.  Davis  p.  Charles  River  Co.,  11  Cush.  506.  Compare  Hastey  p.  IngiOls,  15 
Neb.  123i  Fremont  Co.  p.  fij^K^ScriitmA^.,  iftQg)  &^  N,  W  R  «M.  " 

"Tn  the  following  cases  the  plainliS  was  allowed  tohave  ejectment  although  the  dry 
legal  tide  was  outstanding.  Mowry  p.  Cummings,  34  F.  Rep.  713 ;  Doggett  p.  Hart, 
5  Fla.  215  {semUe) ;  Peterson  p.  Orr,  12  Ga.  464 ;  Goodson  p.  Beacham,  24  Ga.  150; 
McLeod  p.  Bozena,  26  Ga.  177 ;  Dudley  r.  Bradshaw,  29  Ga.  17,  25 ;  Miller  v.  Swift, 
39  Ga.  91  {semhU) ;  Fahn  p.  Bleckley,  55  Ga.  81 ;  Howell  p.  EUsbury,  79  Ga.  475, 480; 
Glover  p.  Stamps,  73  Ga.  209;  Merrill  p.  Desring,  47  Minn.  137  {semble,  statutory); 
Murray  p.  Blackledge,  71  N.  Ca.  492;  Johnson  p.  Prairie,  91  N.  Ca.  159 ;  Hopkins  v. 
Ward,  6  Munt  38. 

A  cestui  que  trust  oi  personalty  cannot  maintain  an  action  against  a  stranger  for 
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INSURANCE  COMPANY. 

In  the  Supreme  Judicial  Court,  Massachusetts,  November,  1878. 

[Reported  in  114  Ma$sachu$eiU  RepmU,  177.] 

Contract  upon  a  policy  of  life  insurance.  Writ  dated  June  9, 1873. 
By  the  terms  of  the  policy,  which  was  dated  June  28, 1660,  the  de- 
fendants, in  consideration  of  the  premium  paid  and  to  be  paid  an- 
nually "  by  Joseph  A.  BaOey,  Jr.,"  **  being  the  assured  in  this  policy," 
'^  do  insure  the  life  of  said  Joseph  A.  Bailey,  Jr.,  in  the  amount  of  $2500 
for  the  term  of  his  life."  '^  And  the  said  company  do  hereby  promise 
to,  and  agi*ee  with  the  said  assured,  his  executors,  administrators,  and 
assigns,  well  and  truly  to  pay  the  said  sum  insured  to  the  said  assured, 
his  executors,  administrators,  or  assigns,  sixty  days  after  due  notice 
and  proof  of  the  death  of  the  said  assured  during  the  continuance  and 
before  the  termination  of  this  policy.  For  the  benefit  of  his  widow, 
if  any."  "^  ^"- 

In  the  Superior  Court  the  case  was  submitted  upon  the  following 
agreed  statement  of  facts :  — 

'^  The  defendants  admit  all  the  facts  necessary  to  enable  the  plain- 
tiff to  recover^  except  her  right  to  maintain  thia  actioiLin.iMr  ^mu. 
name,  and  insist  that  no  action  can  be  brought  upon  said  policy 
except  in  the  name  of  the  executor  or  administrator  of  Joseph  A. 
Bailey,  Jr.,  the  insured.  This  question  is  submitted  to  the  court,  judg- 
ment to  be  entered  for  the  plaintiff  in  the  sum  of  $2500,  with  interest 

a  tort  Liptrot  v.  Holmes,  1  Ga.  381  {semble) ;  Martin  v.  Poagne,  4  B.  Mod.  524 ; 
Daniel  v,  Daniel,  6  B.  Mon.  230;  Mitchell  v.  Mitchell,  35  Miss.  108  (temble) ;  Pollard 
V,  Thomas,  61  Miss.  150 ;  Garrett  v.  Carlton,  65  Miss.  188 ;  Myers  v.  Hale,  17  Mo.  Ap. 
204 ;  (but  see  contra,  Chouteau  v,  Boughton,  100  Mo.  406) ;  Merritt  v.  WiDdley,3  Dev. 
399 ;  Jones  v.  Strong,  6  Ired.  367 ;  Poage  v.  Bell,  8  Leigh,  604.  In  Pennsylvania  an 
equitable  title  to  personalty  is  enough  to  support  an  action  for  converliiig  (W  UIJU11B|$ 
it.    Brewer  v.  Fleming,  51  Pa.  326 ;  Miller  v.  Zufall,  113.  Pa.  317. 

The  trustee  is,  of  course,  the  proper  plaintiff  in  actions  to  recover  land  or  damages 
for  a  tort  relating  to  land.  Wooderman  v,  Baldock,  8  Taunt.  676 ;  Colburn  r. 
Broughton,  9  Ala.  351 1  fijce  v.  B^yown.  77  Dl.  549 ;  Hawkins  v.  County  Comm.,  2 
All.  254 ;  Board  r.  East  Saginaw,  42  &licb.  257 ;  Xancaster  v.  Conn  Co.,  92  Mo.  460 ; 
State  V,  Mayor,  32  N.  J.  49 ;  State  o.  Eastern  Co.,  36  N.  J.  181 ;  Walker  v.  Fawcett,  7 
Ired.  44;  Woodman  o.  Good,  6  Watts  &  S.  169;  Penn.  Co.  v.  Duncan,  HI  Pa.  352; 
Linning  v.  Crawford,  2  BaiL  296 ;  Rogers  v.  White,  1  Sneed,  68. 

And  aJso  in  actions  for  the  conversion  of  or  injury  to  personal  property.  White  o. 
Morris,  11  C.  B.  1015;  Barker  v.  Furlong,  '91,  2  Ch.  172,  Baker  v.  Washington,  5 
R.  &  P.  142 ;  Chambers  v.  Mauldin,  4  Ala.  477 ;  Stoker  v.  Yerby,  1 1  Ala.  322  ;  Parsons 
1^.  Boyd,  20  Ala.  112 ;  Ryan  v.  Bibb,  46  Ala.  323 ;  McRaeny  r.  Johnson,  2  Fla.  520; 
Wynn  t;.  Lee,  5  Ga.  217, 236 ;  Schley  v.  Lyon,  6  Ga.  530;  Meridith  v.  Hickman,  1  A.  K. 
Marsh.  242;  Newman  v,  Montgomery,  6  Miss.  744;  Presley  v.  Rogers,  24  Miss.  520; 
Presley  v.  Stribling,  24  Miss.  527  ;  Laoey  v.  Giboney,  36  Mo.  320  ;  Pace  v.  Pierce,  49 
Mo.  393 ;  Coleson  v.  Blanton,3  Hayw.  152 ;  Hexter  v.  Schneider,  14  Oreg.  184 ;  Hower 
i;.  Geesaman,  17  S.  &  B..251 ;  Hartness  v,  Warren,  106  N.  Ca.  427 ;  Nixon  v.  Rose,  12 
Grat.  425.— Ed. 
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from  May  29,  a.  d.  1878,  or  for  the  defendants,  as  the  court  shall  de- 
termine upon  the  foregoing  agreed  statement."  ^ 

Judgment  was  ordered  for  the  defendants,  and  the  plaintiff  appealed 
to  this  court 

F.  F.  Balch^  tor  the  plaintiff. 

D,  Foster^  for  the  defendants. 

Endicott,  J.  We  think  the  question  raised  in  this  case  has  been 
settled  by  the  recent  decisions  of  this  court  In  6un*oughs  v.  State 
Assurance  Co.,  97  Mass.  359,  it  was  held,  on  a  policy  payable  upon  the 
death  of  the  assured  to  his  executors,  administrators,  or  assigns,  for 
the  use  of  the  wife  and  children  of  the  assured,  that  an  assignee  of  the 
same  could  maintain  the  action,  although  in  fact  it  was  defended  by 
the  guardian  of  an  infant  child  of  the  assured,  the  wife  being  dead. 
If  the  assured  had  left  no  wife  or  child^  the  assignee,  upon  recovery, 
would  have  received  the  whole  amount  to  his  own  use ;  as  the  assured 
left  a  child,  the  assignee  would  hold  the  amount  recovered  subject  to 
the  equitable  rights  of  the  child,  which  could  not  be  determined  in  that 
suit,  bol  might  be,  if  necessary,  in  a  suit  brought  afterwards  by  the  child 
against  the  assignee.  In  Gould  v.  Emerson,  99  Mass.  154,  such  a  suit 
was  brought  by  a  child  against  an  administrator  who  had  received  the 
amount  due  upon  a  similar  policy,  and  judgment  was  for  the  plaintiff, 
on  the  ground  that  the  same  having  been  properly  paid  to  the  admin- 
istrator, he  held  it  as  trustee ;  that  the  plaintiff  did  not  claim  as  cred- 
itor, legatee,  or  distributee,  but  as  cestui  que  trast  of  money  in  regard 
to  which  the  trustee  had  no  duty  but  immediate  payment. 

The  principle  upon  which  thfiaejdfldsiafls  rest  is  that  in  policies  of 
this  kind  the  *  x^utor^  administrator,  or  assignee  becomes  a  trustee 
under  an  express  trust,  and  the.legs.1  title  being  ia  him,  he  can  main- 
talii  \k\i  Actiou'in  his  own  name  against  the  company.     It  therefore 
necessarily  follows  that  the  cestuis  que  trust  cannot  maintain  such  ac- 
tion^ but  must  have  their  rights  determined  between  themselves  and  the 
trustee  in  other  forms  of  proceeding.     This  brings  this  class  of  trusts 
within  the  general  rules  governing  all  trusts,  and  renders  the  practice 
simple  and  uniform.     X?  ^^ow  cestuis  que  trust  \x>  mftiutain  actions  in\ 
4heir  own  names  might  subject  IngPrere  to  several  suits  on  the  same  I 
policy,  or  call  upon  them  to  determine  who  has  the  beneficial  interest,  I 
or  force  them  to  resort  to  a  bill  of  interpleader  to  ascertain  the  equi- 1 
table  rights  of  the  parties. 

In  Campbell  v.  New  England  Insurance  Co.,  98  Mass.  381,  a  suit 
was  brought,  as  in  the  case  at  bar,  by  a  wife  who  had  the  entire  equi- 
table interest,  but  the  objection  that  she  could  not  maintain  the  action 
was  not  taken  till  the  case  was  on  trial  for  the  third  time.  The  court 
held  that  the  defendants,  by  their  previous  conduct  of  the  case,  had 
waived  the  right  to  avaO  themselves  of  this  objection,  but  intimated 
that  if  valid,  and  seasonably  taken,  it  would  have  rendered  the  other 

^  The  statement  of  facts  is  slightly  abridged.  —Ed. 
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ground  of  defence  immftterial.    See  aIbo  Exchange  Bank  v.  Rice,  107 
Mass.  37. 

We  think  the  objection  valid,  in  this  case  Bcaaonably  take#  and  there 
mast  be  Judgment  far  the  de/endanU,^ 


^ 


MORGAN  V.  KAKSAS  PACIFIC   RAILWAY  CO. . 

In  the  United  States  Circutt  Court,  Southern  District  of 

New  York,  September  11,  1882. 

[Reported  in  15  Federal  Reporter^  55.*] 

Bill  in  equity  by  the  holder  of  certain  coupons  attached  to  income 
bonds  of  the  Kansas  Pacific  Railway  Company,  for  an  accounting  and 
a  decree  of  payihent.  The  plaintiff  sues  ^'  on  behalf  of  himself  and  all 
other  holders  of  income  bonds  who  may  show  themselves  entitled  to 
relief,  and  who  shall  in  due  time  come  in  and  ask  relief  by  adtt  con- 
tribute to  the  expenses  of  this  suit."  Lewis,  the  trustee  of  the  bonds, 
was  named  as  defendant  to  the  bill,  but  was  not  served  with  process, 
and  did  not  appear  in  the  cause.     The  bill  averred  a  request  upon 

1  San  Biego  Co.  v.  Cal.  Bank,  52  Fed.  Rep.  59;  Gradjr  v.  Jbach  (Ala.  1891),  10 
So.  R.  287;  Hartford  Co.  v.  Miller,  41  Conn.  112;  Eouitable  Sodety  v.  Smith,  25 
_I11.  Ap.471;  Robbing  w  Cheels,  32  Ind.  328;  Brooldng  g.  Clark,  ii  Lltt  19; ;  JenklUB  g.' 
Morton,  3  Mon.  28 ;  Lovell  r.^OTHSnTrtrt.  Marsh.  247 ;  Stowe  v.  Phinney,  78  Me 
244  ;  Denton  v.  Denton,  17  Md.  403;  Unity  Assoc,  v.  Du^an,  118  Mass.  219  {semhle) ; 
Flynn  v.  Mass.  Assoc.,  152  Mass.  288,  289 1  Forrest  i;.  ODonnell,  42  J#;h.  556 ;  Crosby 
V.  Bowery  Bank,  50  N.  Y.  Sup'r  Court,  453 ;  Wynne  v.  Heck,  92  N.  Ca.  414 ;  Tuttle  v. 
Catlin,  1  D.  Chip.  366 ;  Tolam  v.  Lewes,  1  Leigh,  436 ;  Garland  v.  Jacobs,  &  Leigh, 
^  651 ;  Poage  v.  Bell,  8  Leigh,  604  Accord. 

^  McComas  v.  Covenant  Co.,  56  Mo.  573,  contra.  The  anomalous  doctrine  which  per- 
y  mits  an  undisclosed  principal  to  sue  on  contracts  made.with  the  agent  is  objectionable 
vAbecanse  the  principal  is,  in  truth,  a  cestui  que  trust  and  not  a  party  to  th^  contract. 
The  right  of  the  trustee  to  sue  on  a  contract  held  in  trust  is  universally  acknow 
ledged.  Moore  v.  Penn,  5  Ala.  135 ;  Winters  v.  Rush,  84  Cal.  136 ;  Keyser  v.  Fendall, 
5  Mack.  47 ;  Treat  r.  Stanton,  14  Conn.  445,  454  [eemStej]  KABTdsou  v.  Jing,  22  Fhi. 
321 ;  Ponder  v.  McGruder,  42  Qa.  242  ;  Weaver  v.  Triinti»e«,  gftjpd.  lis ;  Dix  v.  Akers, 
SO  Ind.  431 ;  Heavenridge  v.  Mon^^j,,24^i^  28;  Musselman  v.  <braven^,^24£id.  1 ;  Wol- 
cott  V.  Standle^  62  Ind.  198;  Holmes  v.  Boyd,  90  Ind.  332;  Xaodverlen  v.  Wheeler, 
l^fi  Tf^j  .'JM  •  UsLii  »  Kryan',  .Ml  MH.  IJu ';  Burrogbs'i;.  State  Co.,  97  Mass.  359 ;  Gould  v. 
Emerson,  99  Mass.  154,  157  ;  Rindge  v.  N.  E.  Society,  146  Mass.  286;  Beardslee  v.  Hot- 
ton,  3  Mich.  560 ;  Forrest  v.  O'Donnell,  42  Mich.  526 ;  Cremer  v.  Wimmer,  40  Minn. 
511;  Lundberg  v.  N.  W.  Co.,  42  Minn.  37  ;  Close  v,  Hodges,  44  Minn.  274 ;  Murphew  v. 
Sewell,  44  Minn.  530 ;  Anderson  v.  Reardon,46  Minn.  185 ;  Commissioners  v.  Walker, 
7  Miss.  143;  Young  v.  Hughes,  20  Miss.  93;  Philips  v.  Ward,  51  Mo.  295;  Snider  v. 
Adams  Co.  77  Mo.  523 ;  Beck  v.  Haas,  Mo.  1892, 20  S.  W.  R.  18 ;  Long  Dock  Co.  v.  Bent- 
ley,  37  N.  J.  Eq.  15 ;  StiUwell  v.  Hurlburt,  18  N.  Y.  374 ;  Considerant  v.  Brisbane,  22  N. 
Y.  389 ;  Arcade  Co.  v,  Wiatt,  1  Oh.  C.  C.  55 ;  White  r.  Wright,  29  Oh.  St.  427 ;  Holladay 
V,  Davis,  5  Oreg.  40 ;  Hexter  v.  Schneider,  14  Oreg.  184 ;  Binney  v.  Plumley,  5  V t.  50a 
A  trustee  is  properly  sole  petitioner  for  a  mandamus.  Tyler  v  Houghton,  25  Cal 
26.— Ed. 

s  2\  Blatchf.  134  8.  o.  —  Ed. 


SECT.n.]  MORGAN  V.   KANSAS  PACIFIC  RAILWAT  CO.  259 

Lewis  to  bring  this  suit,  bat  no  proof  of  the  arerment  was  offered 
atfthe  hearing. 

G.  H.  FtkteTy  for  plaintifif. 

«/.  F.  Dillon  and  A.  H.  Holmes^  for  defendants. 

Blatchford,  Justice.  Benjamin  W.  Lewis  is  named  in  the  bill  as 
a  defendant.  Process  of  subpoena  is  prayed  against  hhn  in  the  bill. 
The  bill  avers  that  ^'  during  the  several  years  last  past  the  defendant 
Benjamin  W.  Lewis  has  duly  become  sole  trustee*  under  said  income 
mortgage,"  and  '*  hn^  bf**"  ^^IW^V"^  to  bring  an  action  for  the  ac« 

n/\nnfinfr  p^nH  injunction  asked  b^thp   plftintiflp  hproin-   |^iit  hfi   haS  UCg- 

Wt^^  ftnH  fftilpf^  to  brinp[  such  actio"  n"  ^^*"rly  TT^^  saia  request, 
ftnH  tip  ifl^  fTiPrpfr^j-^^  T^ade  a  defendant  in  this  action,"  The  answer 
of  the  Kansas  Pacific  Railway  Company  admits  that  *^  during  several 
years  last  past  Benjamin  W.  Lewis  has  been  the  sole  trustee  under  said 
income  mortgage,,  but  it  has  no  knowledge  or  information  sufficient  to 
form  a  belief  as  to  whether  or  not  he  has  been  requested  by  complain- 
ant to  bring  an  action  for  the  accounting  and  injunction  asked  by 
complamant  herein."  This  raises  an  issue  as  to  the  request  to  Lewis. 
Lewis,  being  the  trustee  _Hiidfi]L,thfiJaQ]iflagfi«,Jfi_the  proper  party 
plaintiB  lA  ft  flUlt  ftl  tills  chMactfii>Jind,.flQmfi,.gQQd^j:fiafi£^ 
pear  oi  record  why  he  does^nolLaufi^aajalainliflLLJUMLJiL-Buc^ 
just  be  made  defendant.  The  bill  recognizes  this  necessity,  and 
hence  makes  the  avermenft  referred  to.  The  averment  as  to  the  re- 
quest to  Lewis  is  controverted,  but  it  is  not  proved  on  the  part  of  the 
plaintiff.  It  would  be  necessary  to  prove  it,  even  though  Lewis  were 
served  with  pijyess  or  appeared.  It  is  not  alleged  in  the  bill  that  he 
is  beyond  the  ^risdiction  of  the  court,  nor  is  that  fact  proved.  The 
bill,  it  is  true,  describes  Lewis  as  "of  the  city  of  St.  Louis,"  and 
as  '^  a  citizen  of  the  State  of  Missouri."  But  that  is  not  sufficient. 
And  even  if  it  were  shown  that  Lewis  was  not  and  could  not  be  found 
within  this , district,  to  be  served  with  process,  there  is  nothing  in  sec- 
tion 737  t)f  the  Revised  Statutes  which  makes  it  proper  for  the  court 
to  adjudicate  the  suit  without  the  presence  of  Lewis,  because  the  issue 
as  to  whether  Lewis  refused  to  sue,  as  stated,  is  one  on  which  Lewis 
must  be  heard,  and  under  section  737  he  cannot  be  concluded  or  pre- 
judiced  by  a  decree  rendered  in  his  absence.  The  statute  cannot  be 
construed  so  as  to  convert  real  parties  and  necessary  parties  into  no 
parties  at  all.  There  is,  in  this  case,  no  suit  to  adjudicate  unless 
Lewis  be  plaintiff,  or  unless,  if  he  be  defendant,  he  be  sei-ved  or  ap- 
pear. Rule  47  in  equity  is  to  the  same  purport.  It  makes  it  discre- 
tionary with  the  court  to  proceed,  as  does  section  737. 

For  the  foregoing  reason,  and  without  deciding  expressly  or  im- 
pliectiy  any  other  question  raised  in  the  case,  the  only  disposition  that 
can  now  be  made  of  the  suit  is  to  dismiss  the  bill,  with  costs,  but 
without  prejudice  to  any  other  suit  in  any  couil;.^ 

^  Berry  r.  Mo.  Co.,  22  Fed.  Rep.  631  (compare  Spies  v.  Chicago  Co.,  24  Blatchl 
280);    Duncan  v.  Simmons,  2  St.    &  P.  356;  Western  Co.  v.   Nolan,  48  N.  Xi 
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CAREY  AND  Others  v.  BROWN.        * 
In  the  Suprexe  Court,  United  States,  October,  1875. 

[Reported  in  9S  United  State$  Reports,  171.] 

Appeal  from  the  pircuit  Court  of  the  United  States  for  the  District 
of  Louisiana. 

Mr.  Conway  Robinson  for  the  appellants. 

Mr,  Thomas  J.  Durant  for  the  appellee. 

Mr.  Justice  Swatne  delivered  the  opinion  of  the  court.* 

The  appellants  were  defendants  in  the  court  below.  Tucker  and 
Hoskins,  the  other  defendants,  declined  to  appeal 

The  case  was  ably  argued  here  by  the  counsel  upon  both  sides. 

It  is  insisted  that  the  bill  is  fatally  defective  for  want  of  parties. 
It  alleges  that  the  complainant  was  the  owner  and  holder  of  the  ten 
promissory  notes  which  lie  at  the  foundation  of  the  case.  In  his  tes- 
timony, he  says  he  held  the  legal  title  to  them,  and  that  they  were 
delivered  to  him  by  their  respective  owners,  with  power  to  settle  and 
dispose  of  them  at  his  discretion,  and  with  no  condition  imposed 
but  the  implied  one  that  he  should  account  for  the  proceeds  to  ihose 
from  whom  he  received  them. 

The  transfer  created  a  trust.  Those  who  transferred  them  were  the 
cestuis  que  tnisty  and  Brown  was  the  trustee. 

The  general  rule  is,  that  in  suits  respecting  trust-property,  brought 
either  by  or  against  the  trustees,  the  cestuis  que  trustms  well  as  the 
trustees  are  necessary  parties.  Story's  £q.  PI.  sect  207.  To  this 
rule  there  are  several  exceptions.  One  of  them  is,  that  where  the 
suit  is  brought  by  the  trustee  to  recover  the  trust  property  or  to  re* 
duce  it  to  possession,  and  in  no  wise  afifects  his  relation  with  his 
cestuis  que  trusty  it  is  unnecessary  to  make  the  latter  parties.  Horsly 
V.  Fawcett,  11  Beav.  569,  was  a  case  of  this  kind.  The  objection 
taken  here  was  taken  there.  The  Master  of  the  Rolls  said,  ''  If  the 
object  of  the  bill  were  to  recover  the  fund  with  a  view  to  its  admin- 
istration by  the  court,  the  parties  interested  must  be  represented. 
But  it  merely  seeks  to  recover  the  trust-moneys,  so  as  to  enable  the 
trustee  hereafter  to  distribute  them  agreeably  to  the  trusts  declared. 
It  is,  therefore,  unnecessary  to  bring  before  the  court  the  parties 

513;  Re  Strant,  IS6  N.  T.  201,  212  [semble);  Weetjen  v.  Yibbard,  5  Han,  265 
Accord. 

A  fortiori  a  cestui  que  trust  cannot  proceed  in  eqaitj  to  enforce  a  legal  demand  of  the 
trustee  against  a  third  person,  unless  the  trustee  is  either  unwilling  or  unable  to  pro- 
ceed himself  at  law.  Rose  r.  Clarke,  1  Y.  &  C.  C.  C.  534,  54S ;  Re  Urugnaj,  11  Ch. 
D.  372 ;  Hall  v.  Thompson  (Maj,  1892),  36  Sol.  J.  643 ;  N.  Y.  Co.  v.  Memphis  Co., 
107  U.  S.  205;  Duncan  v.  Simmons,  2  St.  &  P.  356;  Doggett  r.  Hart,  5  Fla.  215; 
Mason  v.  Mason,  33  Ga.  435 ;  Harlow  v.  Miske,  64  Miss.  25. 

^  A  part  ot  the  opinion,  not  relating  to  the  question  of  parties,  is  omitted.  *    Ed. 
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beneficially  interested.'*  Such  is  now  the  settled  rule  of  equity  plead- 
i0g  and  practice.^  Detree  affirmed, 

1  The  doctrine  of  the  principal  ca^te  iias  been  repeatedly  affirmed.  Bills  to  recover 
the  trust  properiy  from  a  ttranger,  Jones  v,  Goodchild,  8  P.  Wma.  83 ;  Franco  v. 
Franco,  3  Vea.  Jr.  75 ;  May  v.'Selby,  1  Y.  &  C.  C.  C.  235 ;  Robinson  v,  Evana,  7  Jnr. 
785 ;  Bridget  v.  Hams,  1  CoU.  72 ;  Alexander  v,  Cana,  1  De  G.  &  Sm.  415 ;  Horsley  v. 
Fawcett,  11  Beav.  565 ;  Peake  v.  Ledger,  4  De  G.  &  Sm.  137  ;  Hnghes  v.  Key,  20  Beav. 
395 ;  Bajnard  v,  WooUey,  20  Beav.  583,  585 ;  Glegg  v.  Reea,  7  Ch.  71 ;  Stace  v.  Gage,  OAJLJi  fkjft 
8  Ch-  D.  451 ;  Cooper  v.  Veeey,  20  Ch.  Diy.  611 ;  Bifield  v.  Taylor,  Beatty,  91 ;  Hickox  \  ^^ 

V,  Elliott,  10  Sawy.  415;  Stewart  v.  Dnfly, 53 Ind.  564,  574 ;  Aben v. Brown,  55Md.217 ; 
Ashton  u.  Atlantic  Bank,  3  AIL  217 ;  Bromley  u.  Mitchell  (Mass.,  1892), 30  N.  £.  R.  83 ; 
Cook  V.  Wheeler,  Harringt.  Ch.  443 ;  Martin  v,  McReynolda,  6  Mich.  70,  73 ;  Triggs  r. 
Jones,  46  Minn.  277 ;  Ferguson  v.  Applewhite,  18  Miss.  301 ;  Toronto  Co.  v.  Chicago  Co., 
123  N.  Y.  37 ;  iZe  Strant,  126  N.  Y.  201 ;  FemiJe  Ass'n  t^.  Beekman,  21  Barb.  566 ;  War^ 
ren  o.  Howard,  99  N.  Ca.  190;  (but  see  Blake  v.  Allman,  6  Jones,  N.  Ca.  407).  ^f^\ 

Foredoaure  bills.  Shaw  v.  R.  R.  Co.,  100  U.  S.  605;  Richter  u.  Jerome,  123  U.  S.  W"^^  ^ 
233 ;  HaU  v.  Snlliyan  Co.  (U.  S.  C.  Ct.),  21  Law  Reporter,  138 ;  Campbell  v,  R.  R.  Co.,  "t  /  / 
1  Woods,  368 ;  Swift  v.  Stebbins,  4  St.  &  P.  447 ;  Land  Co.  v.  Peck,  112  IlL  408^435  ;  ,^  -^  V 
Rinker  v.  Bissell,  90  Ind.  376;  Shaw  v.  Norfolk  Co.,  5  Gray,  162;  SiU  v.  Ketchum, 
Harringt.  Ch.  423;  Adams  r.  Bradley,  12  Mich.  346;  Monlton  v.  Haskell  (Minn., 
1892),  52  N.  W.  R.  960;  Hays  v.  Gallon  Co.,  29  Oh.  St.  330;  West  v.  Morris,  2 
Disney,  415.  Redemption  bills.  Mills  v.  Jennings,  13  Ch.  Diy.  611,  6  App.  Cas.  698, 
710 ;   Boyden  v.  Partridge,  2  Gray,  190.    Bill  for  specific  performance.    Potts  v,  ^  ^ 

Thames  Co.,  15  Jnr.  1004.     "ffl  fn  — ^frn  g  ffr*  * ^*"     Smith  v.  Portland,  30  Fed.  JLuH^  ^*^ 

Rep.  734.    Bill  to  establish  tide  Hinder  Burnt  Seco^Js'*Act.    Harding  v.  Poller  (111.,  ^ 

1892),  30  N.  £.  R.  1053. 

The  opposite  role  preyails  in  a  few  jurisdictions. 

Bills  to  recover  the  trust  fund.  Stone  v.  Hale,  17  Ala.  557 ;  Stillwell  v.  McNeely, 
I  Green,  Ch.  305.  Foreclosure  bills.  Large  v.  Van  Doren,  1  McCart.  208 ;  Allen  v. 
Roll,  25  N.  J.  Eq.  163 ;  Jewell  v.  West  Orange,  36  N.  J.  £q.  403  ;  Tyson  v.  Applegate, 
40  N.  J.  Eq.  305 ;  Unless  the  beneficiaries  are  too  namerons  to  be  conyeniently  joined 
as  plaintiffs,  as  in  Willink  v.  Morris  Co.,  3  Green,  Ch.  377  ;  Williams  v.  N.  J.  Co.,  25 
N.  J.  Eq.  13.    Bill  to  enjoin  a  prejudicial  sale.    Ex  parte  Maekay,  8  S.  Ca.  48. 

It  follows  from  the  decision  in  the  principal  case  that  the  jurisdiction  of  the  United 
States  courts  depends  upon  the  citizenship  of  the  trustee,  and  not  upon  that  of  the 
cestui  qu€  trust.  Coal  Co.  v.  Blatchford,  11  WaU.  172  (sewhle) ;  Knapp  v.  R.  R.  Co.,  20 
Wall.  117, 123;  New  Orleans  tr.  Gaines,  138  U.  S.  595, 606;  but  see  contra,  Banigan  v. 
Worcester,  30  Fed.  Rep.  392. 

In  Hall  0.  Harris,  11  Tex.  300,  it  was  held  that  no  objection  could  be  made  to  the' 
joinder  of  a  cestui  que  trust  as  plaintiff.    But  in  Cooper  t;.  Vesey,  20  Ch.  Div.  611, 
the  Court  would  not  permit  a  cestui  que  trust,  who  was  improperly  made  a  co-plaintiff, 
to  recoyer  his  costs  from  the  unsuccessful  defendant. 

When  cestui  que  trust  need  not  be  a  go-defendant. 

Wheneyer  the  trustee  adequately  represents  the  cestui  que  trust  the  latter  need  not 
be  made  a  party  defendant  to  a  suit  in  equity.  Bills  to  deprive  the  trustee  of  the  trust-res. 
Andrew  v.  Cooper,  45  Ch.  D.  444  (disapproying  of  Clegg  v.  Rowland,  3  Eq.  368) ;  Eerri- 
son  V.  Stewart,  93  U.  S.  155 ;  Vetterlein  v,  Barnes,  124  U.  S.  169, 45  Fed.  Rep.  741 ;  Reals 
o.  Illinois  Co.,  133  U.  S.  290 ;  Short  v,  Magruder  (U.  &  C.  Ct.,  Va.,  1885),  20  A.  L.  Rey. 
137 ;  Marriott  v.  Giyens,  8  Ala.  694 ;  Hunt  u.  Weiner,  89  Ark.  70;  Tucker  v.  Zimmer^ 
man,  61  Ga.  599 ;  Johnson  v.  Candage,  31  Me.  28 ;  Steyenson  v.  ^uatia,  3  Met.  474 ; 
Jewett  V.  Tucker,  139  Mass.  666 ;  Winslow  v.  Minn.  Co.,  4  Minn.  313 ;  Redin  v.  Bran- 
han,  43  Minn.  283 ;  Rogers  v.  Rogers,  3  Paige,  379 ;  Wakeman  v.  Groyer,  4  Paige,  23 ; 
Van  Yoorhis  v.  Kelly,  31  Hun,  293 ;  (c<»npare  U.  S.  Co.  v.  Roche,  41  Hun,  549) ;  Camp- 
bell V.  Watson,  8  Oh.  498 ;  Irwin  v.  Keen,  3  Whart.  347 ;  Therasson  v.  Hickok,  37  V t 
454.  But  see  contra,  Ebell  v.  Buisinger,  70  Tex.  120;  Biron  v.  Scott,  80  Wis.  206. 
BUIm  for  specific  performance.    Fry,  Sp.  Perf.  (Ist  ed.),  §  99 ;  Van  Doyer  v.  Robinson, 
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A.  B.  WETMORE,  as  Executor,  Appellakt  v.  T.  H.  PORTER, 

RsspONDEinr. 

In  the  Court  of  Appeals,  New  Yobjc,  March,  1883. 

[Reported  in  92  New  York  Reports,  76.] 

Appeal  from  jadgment  of  the  General  Term  of  the  Superior  Coart 
of  the  cJty  of  New  York,  entered  upon  an  order  made  April  3,  1882, 
which  affiimed  a  judgment  in  favor  of  defendant,  entered  upon  an 
order  suBtaining  a  demurrer  to  plaintifiTs  complaint  herein. 

E.  Terry  for  appellant. 

Edward  Fitch  for  respondent.* 

RuoER,  Ch.  J.  The  defendant  demurred  to  the  complaint  upon  the 
grounds : 

1st.  That  there  was  a  defect  in  the  parties  defendant,  in  that  the 
plaintiff  should  also  have  been  made  a  defendant. 

The  complaint  sets  forth  among  other  things  that  one  Alpheus  Fobes 
died  at  New  York  city  about  the  1st  day  of  July,  1872,  having  executed 
a  last  will  and  testament,  which  was  admitted  to  probate  by  the  surro- 
gate of  the  county  of  New  York,  and  letters  testamentary  were  duly 
issued  thereon  to  Abram  B.  Wetmore  as  sole  executor,  who  thereafter 
took  the  oath  of  office  and  duly  qualified ;  that  nine  $1 ,000  railroad 
bonds  were  of  the  assets  belonging  to  said  estate  and  were  of  the 
value  of  $12,000 ;  that  by  an  order  of  the  surrogate  made  on  or  about 
the  26th  day  of  May,  1874,  the  plaintiff  was  directed  to  keep  the  prop- 
erty of  the  estate,  including  said  bonds,  then  remaining  in  his  hands 
invested,  and  to  continue  in  the  discharge  of  his  trust  according  to  the 
terms  of  the  will ;  that  said  bonds  came  into  the  custody  of  the  de- 
fendant by  an  arrangement  between  the  plaintiff  and  defendant  (who 
then  knew  that  the  same  were  trust  funds)  whereby  they  were  to  be 
used  as  collateral  security  at  a  bank  in  New  York  for  the  firm  notes  of 
Porter  &  Wetmore.  That  firm  consisted  of  the  plaintiff  and  defendant, 
who  were  engaged  in  carrying  on  a  general  commission  business  for 
their  joint  individual  benefit.  The  complaint  further  alleges  that  the 
bonds  did  not  belong  to  the  plaintiff  individually,  but  were  owned  by 
the  estate,  and  that  plaintiff  had  long  tried  to  re-obtain  possession  of 

16  N.  J.  Eq.  256.  Redemption  bill.  Sweet  v.  Parker,  22  N.  J.  £q.  453.  But  see 
contra,  Woodward  v.  Wood,  19  Ala.  213.  Bill  for  dissolution  and  winding  up  of  a 
partnership.  Taylor  v.  Rockafeller,  18  A.  L.  Reg.  ir.  8.298  (citizenship  of  beneficiaiy, 
therefore,  did  not  affect  jarisdiction  of  United  States  Court). 

In  a  foreclosure  bill  the  trustee,  it  is  thought,  does  not  adequately  represent  the 
cestui  que  trust.  The  latter  should  have  the  opportunity  of  raising  the  necessary  fund 
to  prevent  a  foreclosure.  €}oldsmid  v.  Stonehewer,  9  Hare,  App.  xxxviii. ;  Francis  v. 
Harrison,  43  Ch.  D.  183;  U.  S.  Co.  v.  Roche,  116  U.  S.  120,  130  {semble)\  Mavrich 
V.  Grier,  3  Ne^.  52.  But  see  contra,  New  Jersey  Co.  r.  Ames,  1  Beasley,  527 ;  Van 
Vechten  v.  Perry,  2  Johns.  Ch.  197.  — Ed. 

^  The  arguments  of  counsel  are  omitted,  and  a  portion  of  the  opinion  not  relating  to 
the  question  of  parties.  —  £d. 
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them  for  the  purpose  of  holding  them  to  accomplish  the  objects  of  the 
trusty  but  that  his  efforts  had  been  defeated  by  defendant ;  that  on 
the  11th  day  of  April,  1881,  the  bonds  were  procured  to  be  sold  by  the 
defendant,  and  on  the  12th  day  of  April,  1881,  and  on  several  occa- 
sions previous  thereto,  the  plaintiff  demanded  Uie  return  of  the  bonds 
or  the  payment  of  the  value  thereof  from  the  defendant,  but  that  the 
defendant,  admitting  that  they  were  in  his  custody  or  control,  refused 
to  return  them  or  pay  their  value  to  the  plaintiff.  The  complaint  closed 
by  demanding  judgment  for  the  sum  of  $15,000  with  costs. 

The  General  Term,  by  a  memorandum  indorsed  upon  the  papers, 
and  which  contains  the  only  information  we  have  of  the  reasons  for 
their  decision,  seem  to  have  placed  it  upon  the  ground  that  the  com- 
plaint showed  upon  its  face  that  there  was  a  defect  of  parties  defend- 
ant. In  other  words,  that  the  plaintiff  should  have  been  made  a  party 
defendant  with  Thomas  £.  Porter  in  any  action  to  recover  the  value 
or  possession  of  the  bonds  in  question.  It,  therefore,  becomes  neces- 
sary to  refer  briefly  to  the  additional  allegations  contained  in  the 
complaint. 

It  substantially  alleges,  in  addition  to  what  has  been  recited,  that  the 
plaintiff,  at  the  request  of  the  defendant,  removed  the  bonds  from  the 
Safe  Deposit  Company,  where  the  securities  of  the  estate  were  deposited 
for  safe  keeping,  and  sdso  at  defendant's  request  left  them  at  the  Shoe 
and  Leather  Bank  in  New  York  as  security  for  loans  made,  and  to  be 
made  of  said  bank,  by  the  firm  of  Porter  &  Wetmore,  to  carry  on  the 
partnership  business,  and  that  the  bonds  were  ordered  by  defendant  on 
or  about  the  1 1th  day  of  April,  1881,  to  be  sold  by  the  Shoe  and  Leather 
Bank,  and  the  proceeds  applied  to  pay  a  firm  note  of  the  amount  of 
$10,000,  then  held  by  the  bank.  It  was  also  alleged  that  Porter  was 
then  owing  the  plaintiff  a  large  sum  of  money  in  respect  of  the  firm  busi- 
ness, and  had  sufficient  money  belonging  to  the  fii-m  to  more  than  pay 
the  amount  of  the  note,  at  the  time  of  the  sale  of  the  bonds. 

Upon  this  state  of  facts  the  court  below  has  held  upon  the  strength 
of  the  maxim  ''  Ex  turpi  causa  non  oritur  actio ^^^  that  inasmuch  as 
Abram  B.  Wetmore  in  his  individual  capacity  was  in  collusion  with 
the  defendant  in  despoiling  this  estate,  that  he  could  not  in  his  repre- 
sentative capacity  reclaim  these  bonds  from  one  who  had  wrongfully 
come  into  their  possession,  and  restore  them  to  the  trust  estate.  The 
court  further  said  that  '^  the  remedy  of  the  cestui  que  trust  is  to  have 
another  trustee  appointed  who  shall  bring  the  proper  action."  In  this, 
we  think,  it  proceeded  upon  a  mistaken  view  of  the  rights  and  duties  of 
the  parties.  The  legal  title  to  these  bonds,  and  the  right  to  their  cus- 
tody, was  and  remains  in  the  trustee,  at  least  until  they  reach  the  pos- 
session of  some  person  who  has  paid  full  value  and  is  ignorant  of  their 
trust  character.  Whoever  receives  property  knowing  that  it  is  the  sub- 
ject of  a  trust,  and  has  been  transferred  in  violation  of  the  duty  or 
power  of  the  trustee,  takes  it  subject  to  the  right,  not  only  of  the 
cestui  que  trusty  but  also  of  the  trustee,  to  reclaim  possession  of  the 
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specific  property,  or  to  recover  damages  for  its  conversion  in  case  it 
has  been  converted.    (Briggs  v.  Davis,  20  N.  T.  15.) 

In  the  case  of  the  Western  R.  B.  Co.  v.  Nolan  (48  N.  T.  517),  this 
court  says :  '*  The  trustees  are  the  parties  in  whom  the  fund  is  vested, 
and  whose  duty  it  is  to  maintain  and  defend  it  against  wrongful  attacks 
or  injury  tending  to  impair  its  safety  or  amount.  The  title  to  the  fund 
being  in  them,  neither  the  cestui  que  trusty  nor  the  beneficiaries  can 
maintain  an  action  in  relation  to  it  as  against  third  parties,  except  in 
case  the  trustees  refuse  to  perform  their  duty  in  that  respect,  and  then 
the  trustees  should  be  brought  before  the  court  as  parties  defendant." 

It  is  an  alarming  proposition  to  urge  against  the  legal  title  which  a 
trustee  has  to  trust  funds  that  his  recovery  of  their  possession  may  be 
defeated  by  a  wrong-doer,  upon  the  allegation  that  the  lawful  guardian 
of  the  funds  colluded  with  him  in  obtaining  their  possession.  This 
action  is  sought  to  be  maintained  by  the  plaintiff  solely  in  his  repre- 
sentative capacity  as  executor  or  trustee  under  the  will  of  Alpheus 
Fobes. 

The  twin  maxims  *'  Ex  dolo  mcdo  nan  oritur  actio  "  and  ''  Ex  turpi 
contractu  actio  non  oritur  '*  have  no  application  to  the  cause  of  action 
set  up  in  the  complaint.  It  is  not  founded  upon  and  does  not  grow 
out  of  the  Ulegal  or  unauthorized  dealings  between  the  plaintiff  and 
defendant,  but  such  dealings  are  invoked  by  one  of  the  wrong-doers  to 
defeat  a  party  who  is  asserting  a  legal  right  and  who  in  this  action  ap- 
pears in  a  representative  character  alone.  We  see  no  reason  why  a 
trustee  who  has  been  guilty  even  of  an  intentional  fault  is  not  entitied 
to  his  locus  penitentioi  and  an  opportunity  to  repair  the  wrong  which  he 
may  have  committed. 

The  judgment  should  be  reversed  and  judgment  ordered  for  the 
plaintiff  upon  the  demurrer,  unless  the  defendant  within  thirty  days 
pay  plaintiff's  costs  and  answers  in  the  action. 

All  concur.  Judgment  accordingly.^ 


ANONYMOUS. 
In  the  Common  Fleas,  Trinity  Term,  1387. 

[R^Hjrted  in  Bellewe's  Cases,  11.] 

Account  against  R.  T.,  and  counted  that  he  himself  was  receiver  of 
the  Archdeacon  of  Canterbury,  for  all  England,  and  that  he  had  made 
the  said  B.  his  deputy  under  him  within  the  county  of  N.,  to  render  an 

^  Franco  v.  Franco,  3  VeB.  Jr.  75 ;  Greenwood  v,  Wakeford,  1  Bear.  576 ;  Price  v, 
Blakemore,  6  Beay.  567  ;  Robinson  o.  Evans,  7  Jnr.  738 ;  Bajnard  v.  Woollej,  20  Bear. 
583 ;  Carson  v.  Sloane,  L.  R.  13  Jr.  139 ;  Lee  v,  Horton,  104  N.  T.  538,  542;  Zimraer* 
man,  108  N.  Y.  282 ;  McCoU  v.  Fraser,  40  Hun,  111  {semble) ;  Abbott  v.  Reeyes,  49  Pa. 
494  Accord.  —  Ed. 
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account  to  himt  and  that  R.  had  received  certain  moneys  in  such  a  town 
by  the  hands,  &c.y  and  certain  chattels  in  another  town,  &c.,  and 
counted  in  certain,  and  so  the  defendant  was  his  receiver  in  several 
towns.  And  he  counted  further  how  he  himself  had  accounted  for  the 
same  moneys  to  the  Archdeacon  and  made  him  satisfaction. 

Tkiming.  He  shows  the  said  R.  to  be  his  deputy  of  the  moneys  of 
the  Archdeacon,  and  so  not  the  receiver  of  the  plaintifif,  but  of  the 
Archdeacon;  judgment  if  action  lies. 

Belknap,  C.  J.  He  has  counted  that  he  made  satisfaction  to  the 
Archdeacon,  and  that  R.  was  his  deputy  to  render  account  to  him 
and  so  his  receiver,  as  a  sheriff  is  accountable  to  the  king  and  a  deputy 
to  him,  wherefore  answer. 


THE  QUEEN  v.   PAINTER. 
In  the  Exchequer,  1590. 

{Reported  in  4  Leonard,  33,  jdaeitum  89.) 

'Sir  William  Pelham  was  Surveyor  of  the  Ordnance,  and  delivered 
the  money  of  the  king  to  Painter,  Clerk  of  the  Ordnance.  It  was 
holden  in  this  case,  that  for  the  said  money  the  Queen  might  have 
accompt  against  Painter,  although  he  wanted  a  privity,  which  cannot 
be  so  in  case  of  a  common  peraon ;  for  if  any  receiver  make  one  his 
deputy,  I  shall  not  have  an  accompt  against  him.^  Popham,  Attorney 
General,  If  one  of  the  Exchequer  lend  unto  another  £500,  of  the 
Queen's  money,  and  takes  a  bond  for  it  in  his  own  name,  yet  the 
Queen  shall  have  an  accpmpt  against  the  borrower. 

1  Stephens  v,  Badcock,  3  B.  &  Ad.  854;  Robbine  v.  Fennell,  11  Q.  B.  248;  New 
Zealand  Co.  r.  Watson,  7  Q.  B.  Div.  374;  Ealtonbach  v.  Lewis,  10  App.  Cas.  617; 
Colori  V.  Holbrook,  2  N.  Y.  126 ;  Naser  v.  First  Bk.,  116  N.  Y.  492  (semhle) ;  Hoover  v. 
Wise,  99  U.  S.  308  {semble  explaining  Wilson  v.  Smith,  3  How.  770)  Accord.  But  in 
many  cases  in  this  country  a  depositor  has  been  allowed  to  maintain  a  coont  for  money 
had  and  received  against  a  sub-agent  bank  for  the  amount  collected.  In  most  of 
them,  however,  the  question  of  privity  was  either  ignored,  or  thought  to  be  irrelevant 
First  Bank  v.  Reno  Bank,  3  Fed.  Rep.  257 ;  Metropol.  Bank  t;.  First  Bank,  19  Fed.  Rep. 
301 ;  Peck  v.  First  Bk ,  43  F.  R.  357 ;  Cerral  Co.  t;.  First  Bank,  73  Ga.  383 ;  Freeman 
V,  Exchange  Bank,  87  Ga.  45 ;  First  Bank  v.  First  Bank,  76  Ind.  561 ;  Manufacturers' 
Bk.  V.  Continental  Bk.,  148  Mass.  653 ;  Producen'  Bk.  v.  Rickets,  1  W.  N.  (Pa.)  48 ; 
Blaine  v.  Bourne,  11  B.  L  119 ;  Sherman  Bank  v,  Weise,  67  Tex.  331 ;  see  also  Jack- 
son V,  Pactee,  9  Heisk.  296.— £d. 
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SECTION  II.  (continued). 
(c)  A  Cbbtui  qub  Tbubt  of  am  Obuoatioh  cannot  Dibcbabob  thb  Obligor. 

PARKER  V.  TENANT. 
In  the  Quebn^s  Bench,  Michaelmas  Term,  1561. 

[Reported  in  Jenkins,  Century  Catee^  221,  placitum  75.] 

A.  MAKES  an  obligation  to  B.  for  the  use  of  C.  A  seals ;  A.,  B.,  and 
C.  being  at  the  time  of  sealing  it  at  one  place ;  A.  puts  the  obligation 
into  the  hands  of  C.  and  says:  This  will  serve.  This  is  a  good 
delivery ;  and  tho'  C.  afterwards  marries  A.  yet  the  obligation  remains, 
and  is  neither  extinguished  nor  suspended. 
^    n  V    to*."^  Adjvdged  and  affirmed  in  Error} 

»^  /^  ANONYMOUS. 

In  the  Common  Bench,  1562. 

[Reported  in  Dalison,  38,  pladtum  6.] 

In  debt  upon  an  obligation  Cams,  for  the  defendant,  said  that 
whereas  he  was  indebted  to  one  A.,  brother  of  the  plaintiff,  in  the  sum 
demanded,  A.  appointed  the  plaintiff  to  \>e  his  factor,  and  to  receive  an 
obligation  to  his  use,  and  the  defendant  sealed  this  obligation  to  the 
plaintiff  to  the  said  use,  after  which  A.  released  the  defendant  all 
actions,  suits,  and  demands.  It  was  held  by  all  the  judges  that  this 
was  no  plea,  for  the  obligation  was  made  to  the  plaintiff,  and  A.  had 
nothing  to  do  with  the  action,  so  that  it  is  no  more  than  the  release  of 
a  stranger;^  and  if  the  plaintiff  himself  had  made  the  release,  this 
would  have  been  a  bar.*  The  use  here  did  not  appear  in  the  obliga^ 
tlon.     T.  86  H.  VIII.    Broke,  Obligation,  72  &c.,  Mes.  notes,  284. 

^  Cotton  V,  Cotton,  2  Vern.  290  Accord.  —  Ed. 

*  Offly  r.  Warde,  1  Ley.  235  ;  Scholey  r.  Mearns,  7  East,  147 ;  Steyenson  ».  Kogers, 
2  Hill,  S.  Ca.  291 ;  Tattle  v,  Catlin,  1  D.  Chip.  366  Accord.  Bat  a  release  by  the  cestui 
que  trust  haying  the  entire  beneficial  interest  wonld  be  effectnal  in  eqaity.  Pratt  v. 
Dow,  56  Me.  81 ;  McBride  v,  Wright,  46  Mich.  265 ;  Gait  v.  Smith,  145  Pa.  167 ; 
Steyenson  v,  Rogers,  2  HiU,  S.  Ca.  291  (semUe);  Smith  v.  Brown,  5  Rich.  £q. 
291.  — Ed. 

»  Groos  V.  Depeham,  1  Cal.  Ch.  XLVIII. ;  Anon.  7  T.  R.  666,  {cited),  Eqnity  will  set 
aside  a  wrongful  release  if  the  obligor  acted  in  bad  faith.  Land  Co.  v.  Peck.  112  111.  408 ; 
Monmouth  Co.  v.  Hntchinson,  21  N.  J.  Eq.  107  ;  Wilson  v.  Stilwell,  14  Oh.  St  464. 
In  some  jurisdictions,  indeed,  the  common-law  courts  have  treated  such  a  please  as  a 
nullity.  Roden  v.  Murphy,  10  Ala.  804;  O'Reilly  o.  Miller,  52  Mo.  210;  McCianghry 
V.  McClaoghiy,  121  Pa.  477.  —  Ed. 
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GIBSON  V.  WINTER   and  Anothee? 
In  the  King's  Bench,  Mat  1,  1833. 

[Reported  in  2  Law  Journal,  New  Series,  King's  Bench,  130.] 

Denhan,  C.  J.*  —  This  was  an  action  on  a  policy  of  insurance  under 
seal,  in  which  policy  the  plaintiff  was  described  to  be  interested  in  the 
subject  matter,  Qiuii4£  authorized  as  owner  or  agent,  or  otherwise,  and 
it  contained  a  covenant  of  the  defendants  with  Tilm,  which  "amounted 
\t^  sin  int^prflnpp  nn  gnrw4a^  tih^^roj^eriy^oi  Lc ^uespe^of  Jersey, ;whcr^ 
employed  the  plaintiff  and  his  partner  Poingdestre,  insurance  brokers 
and  commercial  agents,  in  London,  to  effect  this  policy.   A  loss  accrued, 
and  in  July,  1829,  ^^partial  adjustoifiiit  of  the  loss  to  the  amount  <rf    ^ 
£SiMQJ^OQk  l^lace. between  the  plaintiff  and  defendants.    The  defend- 
SX?.  ?r?l!lj^.ili®  .Bl^^'^^^ff  for.£.lj524  95.,  due  from  the  plaintiff 
~  ^—  prpmiiimft  nf  inaiiropp^  qq  ships,'  and  property  of  other 
persons  ^b  pnr<^^  pTiym^nt  nf  tihll  jum,  and  paid  the  balancQ.j6Dtr»%79;^ 
llg.  to  the  plaintiff.     In  September  the  plaintiff  became  a  bankrupt, 
not  having  paid  to  Le  Quesne  the  amount  received  by  him  and  allowed 

in  account,  an^  thifl  ft^^'^"  ^«»«  hmnght  hy  T^p  Q|]PflnP  in   thp  nRmP  ^f  _ 

the  plaintiff  to  recover  from  the  defe"^<^"^«  tl^P  °""^  ^^  fli^?^  ?5:jl^^ 
he  ^ound  that  the  nUintiff  wsjr  f^^^fhtMr\-waA  fr^  o/.nQpy||f  f^j.  the  loss  in 

money  only,  and  that  a  payment  in  any  other  way  was  iaof  TSindilig  ' 

upon  his  principal.    JilhfiCg^erejseveral  pleas^  aQ.d>  flmnng^t  tha  ronti,  ^ 

-  Plftft  ff^  payment,  upon  which  the  question  arose.     At  the  trial,  before 
Lord  Tenterde^ral  the  Sittings  after  iTniliy  term,  ^e  defendants  had 

ft  vrrr^jrt  nn  thi)  (gjoiind  t,hptXL!?^^'^2!rJlI^'^-'^^^^^^''°^^^ '"'  *^^^  ni^OPtfl^- 
4he_mode  of  p*fy^^^*^  pajaaad  byjfcEe  plaintiff,. a.Qd  w^s  bound  by  it.   If 
it  had  depended  on  the  propriety  of  the  verdict,  we  should  have  thought 
it  right  to  submit  the  case  to  the  consideration  of  another  jury,  for  we 
are  by  no  means  satisfied  that  the  evidence  proved  acquiescence  and 
adoption  by  Le  Quesne,  as  he  was  never  correctly  informed  of  the  real 
state  of  the  facts.    It  was  insisted  by  the  counsel  for  the  defendants, 
that  the  evidence  proved  a  general  agency  in  Poingdestre  and  Gibson, 
and,  therefore,  their  acts  bound  Le  Quesne ;  but  we  are  of  opinion  the 
verdict  cannot  be  supported  on  that  ground,  as  their  general  agency 
was  not  proved,  and,  indeed,  was  negatived  upon  the  trial.    .The  last  ^ 
objection  is,  that  as  the  covenant  was  with  Gibson,  and  he  alone  could 
ftiiA  upon  ^t,  pflyijnpnt  f/^  jj^im  in  any  niodeby'whict  he  was  bound^'   ^  /• 
would  be  a  good  payment  against  Le  Quesne,  and  as  the  settlements^ 
with  th&  plaintiff  hAimd  him^  it  equally  bound  Le  Queane  aamg  in  hie  v     ^ 
namej  andt  upoa  lull  consideration^  we  are  of  opinion  that  this  objfic-  . 
tion  is  valid.    The  plaintiff,  though  he  sues  as  trustee  of  another,  must, 
m  a  court  of  law,  be  treated  in  all  respects  as  the  party  upon  the  re- 

^  Only  the  opinion  of  the  coart  is  here  given.  —  Eb. 
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cord.  If  there  is  a  defence  against  him,  there  is  a  defence  against 
the  cestui  que  trust  who  uses  his  name,  and  the  plaintiff  cannot  be  per- 
mitted to  say,  for  the  benefit  of  another,  that  his  own  act  is  not  bind- 
ing. The  following  are  the  aathorities  which  appear  to  as  fully  to 
warrant  that  proposition.  In  Bauerman  v.  Radenius,^  in  which  the 
question  was,  whether  an  admission  by  the  plaintiff,  who  was  clearly  a 
trustee  for  another,  should  be  received  in  evidence.  Lord  Kenyon 
says,  ^<  If  the  question  which  has  been  made  in  this  case  had  arisen 
before  Sir  Matthew  Hale,  or  Lords  Holt  or  Hardwicke,  I  believe  it 
never  would  have  occurred  to  them,  sitting  in  a  court  of  law,  that  they 
could  have  gone  out  of  the  record,  and  considered  third  persons  as 
parties  in  the  cause.  Here  it  has  been  contended,  that  Bauerman  & 
Co.  are  to  be  laid  out  of  the  case  entirely,  and  we  are  desired  to  sub- 
stitute Van  Dyck  &  Co.  as  plaintiffs  in  their  room ;  but  if  they  may 
be  taken  to  be  off  the  record,  then  they  may  be  witnesses,  and  yet 
it  is  not  pretended,  that  they  could  have  been  examined :  the  argument, 
therefore,  that  asserts  that  they  may  be  taken  from  off  the  record,  not 
holding  good  to  all  purposes,  fails  entirely.  I  cannot  conceive,  on 
what  ground  it  can  be  said,  that  Bauerman  &  Co.  may  be  considered 
not  as  parties  in  the  cause,  for  the  purpose  of  rejecting  their  admis- 
sions, and  yet,  as  the  parties  in  the  cause,  for  the  purpose  of  prevent- 
ing their  being  examined  as  witnesses.  I  take  it  to  be  an  incontro- 
vertible rule,  that  the  admission  made  by  a  plaintiff  upon  the  record 
is  admissible  evidence."  ^  So,  a  release  by  the  plaintiff,  upon  the  re- 
cord, suing  for  the  benefit  of  another,  was  decided,  in  a  case  before 
Lord  Mansfield,  to  be  a  good  answer  at  law,  cited  in  Bauerman  v. 
Badenius ;  and  Lawrence,  J.  expresses  the  same  opinion  in  the  case 
last  mentioned.  The  courts  of  law  have  been  in  the  habit  of  exer- 
cising an  equitable  jurisdiction  upon  motion,  and  setting  such  releases 
aside,  or  preventing  the  defendant  from  pleading  them,  as  in  Legh 
V.  Legh,'  Payne  v.  Rogers,*  Jones  v.  Herbert,*  and  by  Abbott,  C.  J., 
in  Skaife  and  another  v.  Jackson,*  and  many  other  cases,^  which  prac- 

1  7  Term  Rep.  663. 

«  Craib  w.  D*Aeth,  7  T.  R.  670  n.  (a) ;  Knorr  ».  Raymond,  73  Ga.  749;  Temiey  v. 
STans,  14  N.  H.  343  Accord,  But  in  Owings  v.  Low,  5  Gill  &  J.  134,  135,  an  obligor 
was  not  allowed  to  nse  an  admission  of  an  assignor  made  to  defraud  the  assignee. 
See,  also,  Bragg  v.  Geddes,  93  HI.  89,  58. 

The  admission  of  a  cestui  que  trust  is  competent  in  a  proceedbg  to  which  the  tros- 
tee  iB  alone  a  party.  Hanson  ».  Parker,  1  Wils.  257 ;  King  v,  Hardwlck,  11  East,  578, 
584;  Bell  v.  Ansley,  16  East,  141,  143;  Smith  v.  Lyon,  3  Camp.  465;  Welstead  v. 
Levy,  1  M.  &  Rob.  138 ;  Doe  v.  Wainwright,  3  Ner.  ft  P.  598 ;  May  w.  Taylor,  6  M.  ft 
O.  261.    But  see  Pope  v,  Deyerenx,  5  Gray,  409,  413.  —Ed. 

«  1  Bos.  &  Pnl.  447. 

*  Dongl.  391. 

»  7  Taunt.  421.  . 

•  8  B.  ft  C.  421 ;  g.  0.  3  Law  Joum.  K.  B.  43. 

7  Hickey  v.  Burt,  7  Taunt.  48 ;  Monntstephen  o.  Brooke,  1  Chltty,  890;  Innell  n 
Newman,  4  B.  ft  Al.  419 ;  Manning  v.  Cox,  7  Moore,  617 ;  Barker  v.  Richardson,  1  Y.  ft 
J.  362 ;  Green  p.  Williams,  Manning,  N.  P.  Judex  (2  ed.)  127 ;  De  Pothonier  ».  Mattoa^ 
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(ice  shows  very  clearly  the  opinion  of  the  Conrt,  that  but  for  their 
equitable  interference,  the  real  plaintiff  could  not  be  heard.  Again , 
in  Alner  v.  George,^  where  trustees  for  the  benefit  of  creditors  sued  in 
the  name  of  the  insolvent,  Lord  £llenborough  held,  that  a  receipt  in 
full,  for  the  amount  by  the  plaintiffs,  was  an  answer  to  the  action ; 
and  his  Lordship  said,  ^*  If  a  motion  had  been  made  in  term  time, 
to  prevent  the  defendant  from  availing  himself  of  this  defence,  perhaps 
we  might  have  interfered.  Sitting  here,  I  can  only  look  to  the  strict 
legal  rights  of  the  parties  upon  the  record ;  and  there  can  be  no  doubt, 
that  a  receipt  in  full,  T^here  the  person  who  gave  it  was  under  no  mis- 
apprehension, and  can  complain  of  no  fraud  or  imposition,  is  binding 
upon  him.  The  plaintiff  might  have  released  his  action,  and  it  is  im- 
possible to  admit  evidence  of  his  attempting  to  defraud  others."  In 
Jones  V.  Yates,"  Lord  Tenterden,  C.  J.,  said,  "  We  are  not  aware  of 
any  instance,  in  which  a  person  has  been  allowed,  as  plaintiff,  in  a 
court  of  law,  to  rescind  his  own  act,  on  the  ground  that  such  act  was 
a  fraud  on  some  other  person ;  for  a  party  seeking  to  do  that,  has  the 
benefit  of  his  own  fraud ;  "  and  therefore,  it  was  held,  where  one  of 
two  partners  disposed  of  some  of  their  effects  in  trade,  in  fraud  of  the 
other,  both  could  not  sue,  in  a  court  of  law,  to  recover  for  them  in  an 
action  of  trover.  .IIpon^jprinci^le«.,AD£LAa-th£j?e  authorities,,  ^fij^ce^of 
r^pini^n^  if  f>ii>t»n  Yiix  e  £r/^/i  rlpfpfipq^^aiiiflt  thc  plajjiti^  tbeM  ia  ^g^^4, 
-def ence  agflinftt  Le  Qoesn^  ^^^^S  ^^  ^^  n$imQ.  The  only  remaining 
question  is,  whether  there  is  a  good  defence  against  tiie  plaintiff. 
Now,  if  the  plaintiff  was  suing,  himself,  it  is  dear  the  plea  of  pay- 
ment would  have  been  proved,  for  credit  given  to  the  plaintiff,  for 
the  amount  of  premiums,  was  equivalent  to  payment  by  the  defend- 
ants to  the  plaintiff  of  that  amount.  We  therefore  think,  the  defend- 
ants were  no  longer  liable ;  but  as  this  point,  upon  which  we  decide 
the  case,  was  intended  to  be  reserved  by  Loi*d  Tenterden,  in  which 
case  a  nonsuit  would  have  been  entered,  we  think,  a  similar  rule 
should  be  now  pronounced. 

Rule  absolute  for  entering  a  nonsuit,* 

£.  B.  &  E.  461 ;  Mandeville  v.  Welch,  1  Wheat.  SdO,  5  Wheat.  277 ;  Brovn  v.  Hart- 
ford Co.,  Brunner,  663 ;  Koden  v,  Mnrplij,  10  Ala.  804;  Woolfe  v.  Bate,  9  B.  Mon. 
208 ;  Hart  v.  Western  Co.,  13  Met.  99 ;  Greene  v,  Beattj,  Coxe,  142 ;  Timan  v.  Leland, 
6  Hill,  237 ;  McCnllam  i;.  Cox,  1  DaH  139.  —  Ed. 

^  1  Campb.  392. 

«  9  B.  &  C.  532 ;  B.  c.  7  Law  Joom.  K.  B.  217. 

'  In  Mayer  v.  Mordecai,  1  S.  C.  k.  b.  883,  and  Creigbton  v.  Pringle,  3  S.  C.  n.  s. 
78,  a  payment  to  tbe  trostee  of  a  bond  in  confederate  money  was  held  to  dtscbarge  tbe 
obligor,  altbongb  tbe  trostee  waa  guilty  of  a  breacb  of  trust  in  accepting  the  payment. 

Application  of  Purohasb  Monet.  —  Tbe  payment  of  tbe  pnrcbaae  money  to  a 
tmstee  antborized  to  sell,  has  always  been  treated  as  a  valid  discbarge  of  tbe  porchaaer 
at  law.  But  tbere  were  formerly  many  instances  where  tbe  purchaser,  who  bad  paid  tbe 
tmstee,  continued  liable  in  equity  if  the  money  paid  was  not  duly  applied  for  the  benefit 
of  the  cestui  que  tnut.  This  highly  artificial  doctrine  would  seem  to  be  indefensible 
on  any  principle.  Its  incouTenience  as  a  working  rule  became  so  intolerable  that  tbe 
whole  doctrine  has  been  swept  away  by  statute  in  England^  New  York  and  other 
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jnrisdictionB.  In  some  ^t  our  states  the  doctrine  neyer  obtained  a  foothold  in  the 
eqaity  courts.  The  old  learning  on  this  point  may  be  foond  in  Lewin,  Trusts  (9th  ed) 
502  etseq;  2  Perry,  Trusts  (4th  ed.)  §  790  et  uq. 

Set-off.  —  In  an  action  brought  by  the  plaintiff  as  trustee,  the  defendant  may,  at 
common  law,  plead  a  setoff  of  a  debt  due  to  him  from  .the  plaintiff  as  an  individual. 
Forster  v,  Wilson,  12  M.  &  W.  191,  203  per  Parkei  B.  Rt*  '*1"'W  ^"  finlftJP  ^^^  '^'^ 
fitniisnt  fr"*"  ^ly"'"gj^"  such  a  plea  if  the  4>laintiff's  claim  waa  known  at  the  time  oi 
its  creation  to  be  a  trust  claim'.  Pannell  v.  Hurley,  2  Coll.  241 ;  Bodenham  v.  Hoskins, 
2  D.  M.  &  G.  903 ;  Merser  d.  Graves,  L.  R.  7  Q.  B.  499,  504 ;  Nat.  Bank  v.  Ins.  Co., 
104  U.  S.  54  ;  Hooper  v.  Armstrong,  69  Ala.  848 ;  Hobbs  p.  Duff.  23  CaL5^6 ;  Flouiv 
noy  V.  Jeffersonville,  17  Ind.  169;  Bundy  v.  MonticeUo^^Cd!  119;  Davfs  v.  Com- 
missioner, Morris,  Iowa,  161 ;  Carlisle  t;.  Long,  1  A.  K.  Marsh.  486;  Wolfe  v.  Bate,  9 
B.  Mon.  208,  211;  Bourne  v,  Wooldridge,  10  B.  Mon.  492 ;  Page  v.  Stevens,  23  Mich. 
357  ,  Lee  r.  Newell,  107  Pa.  28a  See  Falkland  v.  St.  Nicholas  Bank,  84  N.  Y.  150. 
The  set-off  will  be  allowed,  if  the  trust  relation  was  unknown  to  the  defendant.  School 
District  i;.  First  Bank,  102  Mass.  174. 

The  defendant  in  an  action  by  the  trustee  cannot  at  law  plead  by  way  of  set-off  a 
dp.ht  dnft  ^  him  froip  the  cestui  £ue  trust.  Lane  v.^  Chandler,  7  East,  153  (cited) ; 
Tucker  V.  Tucker,  4  B.*&  AdTT45,  75i",  l5^' (temble) ;  Isberg  u.  Bowden,  8  Ex.  852 
(overruling  Bottomley  v.  Brooke  and  Rudge  v.  Birch,  cited  in  1  T.  R.  621,  622) , 
Westoby  v.  Day,  2  E.  &  B.  605,  624 ;  Watkins  v.  Clark,  12  C.  B.  n.  s.  277 ;  Porter  i^. 
Morris,  2  Harring.  509 ;  Wheeler  v  Raymond,  5  Cow  231  (but  see  s.  c.  9  Cow.  295, 
and  Caines  v.  Brisban,  13  Johns.  9)  :  President  v  Ogle,  Wright  (Ohio),  281 ;  Adams 
V.  Bliss,  16  Vt.  39.  Bnt  i^  moat  jnri8dic.tifiAA.Auck.afik.9ff  ^s  aUoved  in.  equity,  und  also 
as  an  equitable  bar  in  a  common-Taw  action.  Cavendish  v.  Geaves,  24  Beav.  163 ;  Agra 
Bank  V.  Leighton,  L.  R.  2  Ex.  56 ;  Thok-nton  v.  Maynard,  L.  R.  10  C.  P.  695  ;  (but  see 
Middleton  v.  Pollock,  20  £q.  29,  and  Walker  v.  Brooks,  125  Mass.  241  ;)  McDonald  r. 
Bode,  20  Sol.  J.  241 ;  (approved  in  Nayler  v.  Ferrer,  26  W.  R.  809,  810;)  Corser  v. 
Craig,  I  Wash.  C.  C.  424 ;  Campbell  i\  Hamilton,  4  Wash.  C.  C.  92,  94 ;  Winchester 
V.  Hackley,  2  Cranch,  342 ;  Forkner  u  Dinwiddie,  3  Ind.  34  ;  Henry  v.  Scott,  3  Ind.  412 ; 
Jones  V.  Hawkins,  17  Ind.  550;  Waddle  v.  Harbeck,  33  Ind.  231 ;  Swindell  v.  Richey, 
41  Ind.  281 ;  Heavenridge  v.  Mondy,  49  Ind.  434;  Wulschner  v.  Wells,  87  Ind.  71 ; 
(but  see  Stevens  v.  Songen,  14  Ind.  342;)  Ward  v,  Martin,  3  Mon.  18;  Sheldon  r. 
Kendall,  7  Cush.  217 ;  Chandler  v.  Drew,  6  N.  H.  469;  Felsenthal  v.  Hawks  (Minn. 
1892),  52  N.  W.  R.  828 ;  Driggs  t^.  Rockwell,  11  Wend.  504 ;  Wolf  v.  Beales,  6  S  & 
R.  242 ;  Graphic  Co.  v.  Marcy,  12  Phila.  218  ;  (bnt  see,  contra,  First  Bank  v.  Mason, 
95  Pa.  113 ;  Citizens'  Bank  t^.  Alexander,  120  Pa.  113). 

XhOilfifendant  is  not  entitlfid^  law  ta  aet  off  a  debt  due  from  the  plaintiff  to  a 
^hJH  'J^^f^u  aa".  friisiifie  for  the  defendant.  Wake  v.  Tinkler,  16  East,  36;  Reeves  vT 
Hatkiuson,  2  Penningt.  751.  £ttLauch  set-off  is  allowed  in  equity,  if  equity  has  jorio: 
diction  on  other  grounds,  Clark  v.  Cort,  Cr.  &  Ph.  154 ;  and  is  now  allowed  as  an  equit- 
able plea.  Cochrane  v.  Green,  9  C.  B.  n.  s.  448  ;  Elkin  v.  Baker,  1 1  C.  B.  n.  s.  526 ; 
Ex  parte  Morier,  12  Ch.  D.  491 ;  (but  see  Middleton  v.  Pollock,  20  Eq.  29 ; )  Hoffman 
V.  Zollinger,  39  Ind.  461 ;  Commw.  v.  Phoenix  Bank,  U  Met.  129,  136 ;  Ashby  v.  Carr, 
40  Miss.  64;  Hunt  v.  Shackleford,  55  Miss.  94;  Pollard  v.  Thomas,  61  Miss.  150; 
Wright  V.  Cobleigh,  23  N.  H.  32;  Tuttle  v.  Bebee,  8  Johns.  152;  Compty  v.  Aiken,  2 
Bay,  481. 

A  defendant  would  be  entitled  at  law  to  setoff  the  plaintiff's  debt  to  him  as  trustee. 
Forster  v.  Wilson,  12  M.  &  W.  191,  203.  But  the  rule  is  otherwise  in  bankruptcy.  Fair 
0.  M'lver,  16  East,  130;  Wilson  v.  Forster,  12  M.  &  W.  191 ;  Re  Lat)e,  805 ;  and  pre- 
sumably in  most  jurisdictions  the  application  of  equitable  principles  would  defeat  the 
legal  set-off  to-day.  —  £d. 
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SECTION  II.  (carUinued). 

{d)  When  Csstui  qub  Trust's  Iittbrsst  in  thb  Tbust-bbb  is  fobfbitbd  bt 

THB  Tbcstbb's  Laches. 

WYCH  V.   EAST  INDIA  COMPANY. 
In  Chancert,  before  Lord  Talbot,  Trinity  Term,  1734. 

[Reported  in  3  Peere  Williams,  309.] 

The  East  India  Company  were  bound  by  contract  to  make  an  allow- 
ance of  two  rupees  per  cent  to  the  plaintifiTs  intestate,  for  which  the 
plaintiff,  the  administrator  de  bonis  non  of  his  father,  brought  a  bill. 
The  intestate,  with  whom  the  company  made  the  contract,  was  then 
beyond  sea,  and  there  died,  leaving  an  infant  son  of  tender,  years* 
Upon  the  death  of  the  inttpgtftt4>j  admiuTstration  was  granted  to  A. 
_untiljEEe  said'  son  should  come  to  twentyroae^  ad  usum.M'  ^ommodum 

of  the  inraht',"wh6  at  that  time  was  about years  of  age.     The 

administrator  in  trust  for  the  infant  never  commenced  any  suit  on  this 
contract ;  but  the  son  within  six  years  after  his  attaining  twenty-one, 
brought  this  bill  against  the  company,  who  pleaded  the  statute  of 
limitations,  viz.  that  the  cause  of  action  did  accrue  above  six  years 
before  the  suit  commenced. 

Whereupon  it  was  argued,  that  as  the  time  did  not  run  against  the 
father,  with  whom  the  contract  was  made,  because  he  was  beyond-  sea, 
and  died  there ;  so  after  the  death  of  the  father  the  son  was  an  infant, 
and  ought  not  to  be  barred  or  prejudiced  by  the  neglect  or  default  of 
his  trustee,  the  administrator  during  his  minority. 

Lord  Chancellor.  The  administrator  during  the  infancy  of  the 
plaintiff  had  a  right  to  sue ;  and  though  the  cestui  que  trust  was  an  in- 
fant, yet  he  must  be  bound  by  the  trustee's  not  suing  in  time ;  for  I 
cannot  take  away  the  benefit  of  the  statute  of  limitations  from  the 
company,  who  are  in  no  default,  and  are  entitled  to  take  advantage 
thereof  as  well  as  private  persons ;  since  their  witnesses  may  die,  or 
their  vouchers  be  lost.  And  as  to  the  trust,  that  is  only  between  the 
administrator  f^nd  the  infant,  and  does  not  affect  the  company.  So 
where  there  is  an  executor  in  trust  for  another,  and  the  executor 
neglects  to  bring  his  action  within  the  time  prescribed  by  the  statute, 
the  cestui  que  trusty  or  residuary  legatee,  will  be  barred;  therefore 
allow  the  plea.^ 

1  If  the  Statute  of  Limitations  has  mn  against  a  tmstee,  npon  any  claim,  real  or 
persooal,  legal  or  eqnitable,  the  cestui  que  trust,  whether  sui  juris  or  not,  is  also  barred. 
Anon.,  2  And.  143 ;  Lewellin  r.  Mackworth,  3  £q.  Ca.  Ab.  579,  Bam.  445,  s.  o. ;  Smilt  v. 
Acton,  26  Beay.  210, 213  {semble);  Spickemell  v.  Hotham,  Kaj,  669, 675 ;  Stone  t;.  Stone, 
5  Ch.  74 ;  Boiling  r.  Hobday,  31  W.  B.  9 ;  HoTenden  v.  Anneeley,  2  Sch.  &  Lef.  629 ; 
PentUnd  v.  Stokes,  2  Ba.  &  Be.  68,  74,  75 ;  Meeke  p.  Olpherts,  100  U.  S.  564 ;  Trimble 
V.  Woodhead,  102  U.  S.  647 ;  Hayes  v.  Mclntire,  45  Fed.  Rep.  529 ;  Colbnm  v.  Bjoagh* 
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LLOYD'S  BANKING  COMPANY  v.  JONES. 
In  the  Chaxcebt  Division,  Mabch  2,  3,  1885. 

[Reported  in  29  Chancery  Division^  221.] 

Ok  the  17th  of  November,  1875,  Thomas  Adams,  being  then  en- 
ticed to  some  leasehold  houses  in  Birmingham,  deposited  the  leases 
and  other  title  deeds  with  Lloyd's  Banking  Company,  jogfitbec-«ith^ 
memorandttm  sigasd  by  himy.-whidi  .stated  that  the  deeds  jKeco-^l^*. 
posited  with  the  bank,  and  were  to  be  retained  by  thern^  by  way  of 
a  continuing  security  to  them  for  any  oveitlrafC'  of  his  wife's  current 
account.  And  Adams  thereby  undertook  at  his  own  expense,  when 
required  by  the  bank,  to  "execute  to  them,  or  as  they  should  direct,  a 
mortgage  of  all  his  estate  and  interest  in  the  premises  comprised  in 
the  deeds,  which  mortgage'  should  contain  a  pOWCT  of  sale  and  all  usual 
clauses.  On  the  10th  of  November,  1876,  Adams  died.  By  his  will, 
dated  the  15th  of  September,  1876,  he  gave  all  his  estate  and  effects 
whatsoever  to  his  wife  absolutely,  and  appointed  her  executrix.  At 
the  time  of  his  death  the  deeds  thus  deposited  remained  with  the  bank, 
and  after  his  death  Mrs.  Adams  continued  to  receive  credit  from  the 
bank  on  the  security  of  the  deposit.  On  the  29th  of  May,  1877,  she 
married  Henry  Chance.  On  the  25th  of  May,  1877,  in  contemplation 
of  the  marriage,  Mrs.  AdamSjWith  the  assent  of  Chance,  assigned  the 

ton,  9  Ala.  351,  363 ;  Nimmo  v,  Stewart,  21  Ala.  682 ;  Brjan  v.  Weems,  29  Ala.  4SS ; 
Fleming  u  Gilmer,  35  Ala.  62  (semble) ;  Molton  v.  Henderson,  62  Ala.  426 ;  Smith  v. 


g  J|>\^Gillam,  80  Ala.  296 ;  Chase  v.  Caitwright,  53  Ark.  358 ;  Marsh  v.  DoolttEJi2CaL23 


ilmerding  v,  Ruas,  33  Conn.  67  ;  Worthy  v.  Johnson,  10  6a.  358 ;  Mason  v.  Mason,  33 
Ga.  435 ;  Wingfield  v.  Virgin,  51  Ga.  139 ;  Knorr  v.  Raymond,  73  Ga.  749 ;  Crawley  v, 
Richardson,  78  Ga.  213;  Salter  v.  Salter,  80  Ga.  178 ;  Tjinfi  "  Nir^*^"*^",  99  111.  284 : 
DifPenderfer  p.  Scott,  (Ind.  1892),  32  N.  E.  R.  87  ;  Thomas  v.  White,  3  Litt  177,  182; 
Coach  V.  Conch,  9  B.  Mon.  160 ;  Damall  v.  Adams,  13  B.  Mon.  273;  Edwards  v.  Wool- 
folk,  17  B.  Mon.  381 ;  Coleman  r.  Walker,  3  Met.  (Ky.)  65 ;  Barclay  v.  Goodloe,  88 
Ky.  493 ;  Smith  v.  Smith.  (Ky.  1892),  19  S.  W.  R.  595 ;  Crook  v.  Glenn,  30  Md.  55 ; 
Weaver  v.  Leiman,  52  Md.  708 ;  Bennett  v.  Williamson,  8  Ired.  121 ;  Welbom  v.  Fin- 
ley,  7  Jones  (N.  Ca.),  228;  Blake  v.  AUman,  5  Jones,  Eq.  407;  Hemdon  v.  Pratt,  6 
Jones,  Eq.  327  ;  Clayton  v,  Cayle,  97  N.  Ca.  300 ;  King  v.  Rhew,  108  N.  Ca.  696 ;  Smilie 
V.  Biffle,  2  Barr,  52 ;  Moore  v.  Barry,  1  Bail.  504 ;  Pledger  v.  Easterling,  4  Rich.  101 ; 
Long  V,  Cason,  4  Rich.  Eq.  60,  64  [semhle) ;  Tutt  v.  R.  R.  Co.,  28  S.  Ca.388  j  WiDiams 
V.  Otey,  8  Humph.  563;  Wooldridge  v.  Planters'  Bank,  1  Sneed,  297 ;  Goss  v.  Single- 
ton, 2  Head,  67 ;  Watkins  v,  Specht,  7  Coldw.  585 ;  Woodward  v,  Boro,  16  Lea,  678; 
CoUins  V,  McCarty,  68  Tex.  150;  Sheppard  v.  Turpin,  3  Grat.  373. 

Bat  see,  contra,  AUen  w.  Sayer,  2  Vem.  368;  Lechmere  v.  Carlisle,  3  P.  Wms.  215; 
Bacon  t;.  Gray,  23  Miss.  140. 

On  the  other  hand,  if  the  trustee  is  an  inftmt,  the  Statute  of  Limitations  will  not 
mn  against  the  ceetui  que  tmat  even  though  the  hittor  be  rat  juris,  Clayton  v.  Rose, 
87  N.  Ca.  106 ;  Waring  v,  Cheraw,  16  S.  Ca.  416.  See  also  Grimsby  i».  Hudnell,  76  Ga. 
878.  So,  if  a  devisee  in  trust  disclaims,  so  that  under  a  statute  the  title  vests  in  the 
Supreme  Court,  the  Statute  of  Limitations  will  not  begin  to  run  until  a  new  trustee 
is  appointed.    Dunning  v.  Ocean  Bank,  6  Lans.  296.  •*  Ed. 
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Jeasehold  property  comprised  in  the  <1ppftpit.<>H  ^pa/^^^  fn  John  Jones,  in 


^trnat  for  horaftif  nnt.iTt.hp  int^nripH  tTm,p-ingp,  rtiH,  nft^^  fhe  Solemniza- 
tion thereof,  upon  .trust  to  jpermit  her  tO-OSe  and  occu^  the  premises, 
or  otherwise  enjoy  the  rents  thereof  for  her  separate  use,  until  the  sale 
thereof  as  JLbapemalter  provided,  anti  upon  trnst  that  the  trustee  should, 

^  at  the  sole  request  in  writing  otMsf^  AdflfflMy^notwithstanding  coverture, 
during  Her  Hfe,  and  after  her  death  at  the  discretion  of  the  trustee,  sell 
the  leasehold  premises,  and  should  stand  possessed  of  the  residue  of 
the  proceeds  of  sale  (after  payment  of  costs  and  expenses) ,  and  also 
of  the  rents  and  profits  of  the  premises,  iji  case  Mrs.  Adams  should 
not  continue  to  occupy  the  same,  in  trust  during, her  life  ia^my  the 

J^aSKeJ^  her  for  her  separate  use^  And  it  was  furthgt.deplarod-tihat,  in.  .^ 
the  event  of  the  death  of  Mrs.  Adams  before  the  premises  should  be 
sold,  the  trustee  should  stand  possessed  of  the  same  and  the  rents 
thereof,  in  tj^iat  fnr  T.  J.  Adft^g  (the  son  of  Mrs.  Adams  by  her  late 
husband)  absolutely.     No  inquiry  was  made  by  the  trustee  about  the 

_  title  ^eeds  of^  the_property^  and  no  notlne  oflh'e'Rptt.lpmpn^^  wna  given  _^ 
to  the  bank.  On  the  6th  of  June,  1877,  Mrs.  Chance  went  with  her  "* 
husband  to  the  bank,  and  informed  the  manager  of  her  marriage  (this 
being  the  firat  notice  the  bank  had  of  the  marriage),  and,  at  the  request 
of  her  and  her  husband,  a  balance  of  £133  168.  5d.,  which  then  stood 
to  the  credit  of  her  current  account,  was  transferred  by  the  bank  to  the 
credit  of  a  new  account  opened  in  the  name  of  Henry  Chance.  JSo^go- 

e  of  the  settlement  was  given  to.lJ^e  b^tnk^  but  the  deeds  were  gUasi 
^tQ  remam  wRh'  them  as.  |k  jsecuril;y.£QLJ^RY  overdraft  of  Chance's  ac- 
„.gount.  In  November,  1877,  the  bank  wrote  U)"Ch"flll(?e,'  Wflose  account 
was  Chen  overdrawn,  requesting  him  to  let  them  have  a  copy  of  the 
will  of  Mrs.  Chance's  former  husband,  that  they  might  consider  what 
was  necessary  to  be  done  under  the  altered  circumstances.  The  pro- 
bate of  the  will  was  sent  to  them,  and  they,  after  consulting  their 
solicitors,  requested  Mr.  and  Mrs.  (Chance  to  sign  a  new  memorandum  ^  . 
of  deposit  of  the  deeds.     This  was  done  on  the  26th  of  Januarjj^Sys,  I  ^  \ 

t.liP  npw  n^ftTTiorandum  StagngJ,|lf*^  *^^  rlpprla  wp'rp^ffppoRitp'd  with   thp    V.      ^ 

^bank  as  a  contmuing  security  to  them  for  moneys  advance(i  by  tlipm  t^"  J 
-Hfinry-Chauceijyhetfier  on  current  .account  or  othecudse..  In  April, 
JL878^Mr8.  Chance'Tned."  Th'e'deeds  were  still  with  the  bank,  and  at 
that  time'X'hances "account  was  not  overdrawn.     He  afterwards  re- 
jceived  credit  from  the  bank. on  the  security  of  the  deposit.     After  the 
"death  of  his  wife,  Ilenry  Chance  contimyed  tiO  realde  in  one  of  the  lease- 
hold houses,  and  received  the  rente  1of  the  others.     The  son  ofhis  wife 
by  her  former  marriage,  who  was  an  infant,  lived  with  him  and  was 
maintained  by  him.     In  the  year  1883  Jones  was  informed  of  some 
remark  which  Chance  had  made  in  the  market  place  about  the  prop- 
erty, and  thie  indnoed  him  to  make  inquiry  about  the  deeds  of  a  Mtv 
King,  a  solicitor,  who  had  prepared   the  settlement,  and  in  whose 
custody  Jooea  up..to  this  time  believed  that  the  title  deeds  of  the  prop- 
erty were.    Inquiries  were  made,  and  it  was  then  for  the  first  time 

13 
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•  

^'^  ,  w'     difloovered  that  the  deeds  were  with  the  bank.     Tn  ^pril^  ^8fta^  ^9f^^ 

J         '       gave  notice. .of  ihe  Bctllcmeitt  to  the  bank,  and  claiined  Uie  deeds  from 

^        ^     -^them.     This  irft»  the  first  notice  which  the  bank  had  of  the  settJement. 

,      '        ^  *  ^     The  bank  insisted  that  their  charge  was  entitled  to  priority,  and  they' 

r  -  brought  this  action  against  Jones  and  the  infant  T.  J.  Adams,  claim- 

"^       '  ing  a  declaratioiKt^at^e^jEfiCfi  entitled  t04L  valid  equitable  mortot^ 

the  property,  and  asking  f or.fjQreclofiUCe  or  sale.     Chance  hag  niecl   ~^ 
J       \  '^ft  iii|i^jjjflfinn  ppfifinn     Bcf Ore  the  trial  of  the  action,  both  he  and  King 

^^    .     had  died. 

**  '  CozenS'Hardy^  Q.  C,  and  W.  Pipson  Beale^  for  the  plaintiffs. 

,   V  C.  H.  Turner^  and  Oover^  for  the  defendants. 

^    '  Pearson,  J.    The  question  is,  whether  under  the  circumstances,  the 

'_  bank  are  entitl^^L  although  .they-aca  only  equitable  mortgagees^  to 
-  priority  nvflr  thfl  logal  ^statc  vcsted  IB  tiie  trustee  of  the  settlement. 
It  is  said  that  the  infant  defendant  has  a  better  equi^I.than  the  trustee 
'hflfl^     I  demur  to  ttiat  prQposition_entirely.     I  think  1  should  be  intro- 
ducing a  most  fatal  doctrine  if  I  were  lo  say  that,  when  the  legal  estate 
in  property  is  vested  in  a  trustee  under  a  marriage  settlement,  the  simple 
fact  that  his  cestuis  que  trvMerU  are  ignorant  of  what  he  is  doing  gives 
them  a  prior  equity  over  any  person  who  has  dealings  with  him,  and 
who  is  equally  ignorant  of  the  existence  of  the  settlement  and  of  the 
rights  of  the  cestuis  que  trusterU.    The  question  is,  there  being  two 
equities,  and  one  of  them  clothed  with  the  legal  estate,  which  of  them 
is  entitled  to  priority.    Tbe  defendants'  counsel  have  argued  that  the 
^fiSUjitj^ofthe^^edfwt  que  trust  is  prior  in  time  to  that  of  the  bank,  bg^  ^ 
. ,  cause  they  say  the  equity  of  the  c&styi  que  trust  arose  on  the  25th  of  ^ 
^ JIaj,  or  at  all  eyentson  the  29th  of  May,  1877,  whereas  the.£quitj^^  -  ^. 
I  .  .the  bank,  arisiag  under  the  second  memorandum,  did  not  come  isto 
»     esse  until  the  26th  of  January,  1878,  and  if  the  equities  are  equal, 
i     then  qui  prior  est  tempore  potior  est  jure.     But  the  first  question  I 
have  to  determine  is  whether  the  equities  are  equal.' 

I  think,  upon  the  authorities  which  have  been  cited,  and  which  are 
so  well  known,  that  it  would  be  pedantry  for  me  to  go  over  them  again, 
the  doctrine  of  this  court  has  always  been,  that,  where  there  are  equi- 
ties which  are  otherwise  equal,  the  possession  of  the  deeds  gives  priority 
to  the  person  who  has  got  them,  and  under  these  circumstances  I  must 
decide  that  the  banking  company,  although  only  equitable  mortgagees, 
are  entitled  to  priority  over  the  defendants  for  the  amount  due  to  them 
or  their  security  at  the  time  when  they  received  notice  of  the  settlement.' 

^  The  learned  jadge  fonnd  that  the  tmstee  had  been  negligent,  and  that  the  Bank- 
ing Company  bad  acted  with  reasonable  cantion.  His  opinion  on  these  points  is 
omitted,  as  well  as  the  arguments  of  counsel.  —  Ed. 

*  There  is  an  adverse  criticism  of  this  case  in  3g^SfiLJ-  72*  r^^^* 
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SECTION  U.  (c<yntinued). 
(e)  Cestui  qtjs  Tbubt  canhot  totb  ab  Owhbb  ov  thb  Rbb. 

In  the  Matter  of  thb  Application  of  JACOB  BARKER,  relative 
TO  THE  ELscnoN  OF  DIRECTORS  OF  THE  MERCANTILE  INSUR- 
ANCE COMPANY  OF  NEW  YORK. 

In  THE  Supreme  Court,  New  York,  January,  1831. 

[Reported  in  6  Wendell,  509.] 

An  election'  of  directors  of  the  Mercantile  Insurance  Company  of 
New  York  was  holden  on  the  10th  of  January,  1831.  Jacob  Barker 
demanded  to  vote  on  1,290  shares  of  stock  standing  in  his  name  on 
the  books  of  the  company,  1,255  in  his  own  right,  and  35  as  trustee 
for  his  minor  children.  His  vote  was  challenged,  and  the  challenge 
allowed  by  the  inspectors.  Had  he  been  permitted  to  vote  on  the 
whole  numbe^of  shares  standing  in  his  name,  Samael  Hazard,  and  six 
other  persons  named  in  the  proceedings,  who  the  inspectors  certified 
were  duly  elected,  would  not  have  been  elected,  but  seven  other  per- 
sons, for  whom  Jacob  Barker  offered  to  vote,  would  have  been  elected 
in  their  stead  ;  or  had  he  been  permitted  to  vote  only  on  the  35  shares 
held  by  him  as  trustee,  the  effect  would  have  been  to  have  given  a 
majority  of  votes  to  four  individuals,  who  were  voted  for  at  the  elec- 
tion as  directors,  and  who  were  not  returned  as  elected  over  Samuel 
Hazard  and  five  other  persons,  who  had  an  equal  number  of  votes, 
and  who  were  returned  duly  elected.  The  objection  to  Barker's  voting 
on  the  1,255  shares  was,  that  they  were  hypothecated  to  the  company 
to  their  full  value.  The  company  was  incorporated  in  1818.  This 
case  also  presented  the  question  whether  an  alien  stockholder  of  this 
company  has  the  right  to  vote  by  proxy,  such  vote  having  been  offered 
and  rejected  by  the  inspectors.^ 

The  case  was  argued  by 

Jdcob  Barker^  in  pro.  per.  for  the  motion. 

W.  H.  BvUdej/y  contra. 

By  THE  Court,  Savage,  C.  J.  In  the  case  Ex  parte  Holmes,*  we 
set  aside  an  election  of  directors  of  an  insurance  company,  because  a 
trustee  had  been  allowed  to  vote  upon  stock  belonging  to  the  company ; 
not  because  a  trustee  had  been  permitted  to  vote  instead  of  the  cestui 
que  trusty  but  for  the  reason  that  the  stock  in  that  case  could  not  be 
voted  upon,  it  being  the  property  of  the  company,  controlled  by  its 
officers ;  and  we  held,  that  neither  within  the  meaning  of  the  charter 

1  So  much  of  the  case  aa  relatoe  to  this  question  is  omitted. — Ed. 
«  5  Cow.  426. 
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of  the  company,  nor  of  the  act  under  which  the  proceedings  were  had, 
could  it  be  tolerated,  that  the  officers  of  a  moneyed  institution  should 
wield  such  stock,  however  obtained,  to  control  the  result  of  an  election 
of  directors.^  Such  is  the  principle  settled  by  that  case,  and  what  was 
said  in  relation  to  the  rights  of  a  trustee  or  cestui  que  trust  to  vote  on 
stock,  standing  in  the  name  of  the  trustee,  either  generally  or  specially, 
in  his  representative  character,  was  said  in  reference  to  the  peculiar 
circumstances  of  the  case.  The  court  never  could  have  doubted  the 
right  of  a  person  to  vote  upon  stock  standing  in  his  name,  although 
held  by  him  in  trust  for  another ;  the  legal  estate  is  in  him,  and  until 
divested  by  assignment,  either  voluntary  or  compulsory,  he  is  the  only 
person  entitled  to  vote.^  Indeed,  the  case  Ex  parte  Holmes  admits^ 
that  if  the  stock  stands  in  the  name  of  the  trustee  without  expressing 
any  trust,  he  has  the  right  to  vote.  Jacob  Barker,  therefore,  was  en- 
titled to  vote  upon  the  35  shares  holden  by  him  as  the  trustee  of  his 
minor  children. 

He  was  also  entitled  to  vote  upon  the  1,255  shares  standing  in  his 
name  in  his  own  right,  although  they  were  hypothecated  to  their  full 

^  American  Co.  v.  Bayen,  101  Mass.  402  Accord.  —  Ed. 

3  NewTj  Co.  V,  Moes,  U  Beav.  64, 67  (semble) ;  Re  Stanton  Co.,  16  £q.  559 ;  Pender*. 
Loshington,  6  Ch.  D.  70;  Moffat  v.  Farquhar,  7  Ch.  D.  591 ;  Moore  i;.  Jones,  3  Woods 
C.  C.  53,  55  {semble) ;  Re  Mobawk  Co.,  19  Wend.  135 ;  Re  Long  Island  Co.,  19  Wend. 
37;  Adderly  v.  Storm,  6  Hill,  624,  628;  North  Shore  Co.,  63  Barb.  556;  Wilson  v. 
Central  Co.,  9  R.  I.  590  Accord.  But  if  a  trostee  woold,  by  yoting  against  the  wishes 
of  the  cestui  que  trtut,  cause  irreparable  mischief  to  the  latter,  a  conrt  of  equity  would 
issue  an  injunction  to  restrain  the  trustee  from  so  voting.  McHenry  u.  Jewett,  90 
N.  Y.  58.  See  also  Vowell  v.  Thompson,  3  Cranch,  C.  C.  428 ;  Wilson  v.  Central  Co.,  9 
R.  I.  590;  Hoppin  v.  Buffum,  9  R.  I.  513  "The  trustee,  as  the  legal  proprietor, 
had  originally  the  right  of  voting  for  coroners.  Burgess  v.  Wheate,  1  Eden,  251 ;  (a) 
but  by  58  Geo.  IIL  c.  95,  §  2,  it  was  transferred  to  the  cestui  que  trust  in  possession. 
This  act,  however,  was  repealed,  7  &  8  Vict,  c  92,  [and  the  matter  stood  as  it  did 
before  any  legislative  interference.  Regina  u.  Day,  3  £U.  &  Bl.  859.  Coroners  are  not 
now  elected  by  the  freeholders,  51  &  52  Vict.  c.  41,  §  5.] 

"  So  the  trustee  was  the  person  entitled  at  common  law  to  vote  for  members  of 
Parliament.  Burgess  v.  Wheate,  1  Eden,  251,  per  Lord  Northington.  But  by  the 
seventy-fourth  section  of  6  &  7  Vict.  c.  28,  it  is  enacted,  that  *  no  trustee  of  any  lands 
or  tenements  shall  in  any  case  have  a  right  to  vote  in  any  such  election  for  or  by 
reason  of  any  trust  estate  therein,  but  that  the  cestui  que  trust  in  actual  possession 
or  in  the  receipt  of  the  rents  and  profits  thereof,  though  he  may  receive  the  same 
through  the  hands  of  the  trustee,  shall  and  may  vote  for  the  same  notwithstanding 
such  trust;'  and  by  the  fifth  section  of  30  &  31  Vict.  102,  the  right  of  voting  is  con- 
ferred upon  persons  who  are  seised  at  law  or  in  equity  of  lands  or  tenements  of  the 
yearly  value  of  five  pounds."  Lewin,  Trusts  (9th  ed.)  247-248.  See  Spencer  u,  Har- 
rison, 5  C.  P.  D.  97. 

The  trustee  has  the  right  of  appointing  the  steward  of  a  manor.  Mott  v,  Bux- 
ton, 7  Ves.  201 ;  and  the  right  of  presentment  to  an  advowson ;  Anon.,  Eeilw.,  160  b. ; 
Anon.,  Keilw.  47,  pi.  2 ;  Re  Shrewsbury  School,  1  M.  &  Cr.  632,  647.  But  in  both  casei 
the  trustee  should  act  in  accordance  with  the  wish  of  the  cestui  que  trust,  Lewin, 
Trusts  (9th  ed.),  246.  —  Ed.  • 

(a)  And  Lord  Northington  added  for  " sheriffs"  (Burgess  v.  Wheate,  1  Eden,  251), 
but  the  election  of  sheriffs  had  been  transferred  from  the  people  to  the  chancellor 
treasurer,  and  judges,  by  9  E.  II.  st.  2,  before  the  establishment  of  trusts. 
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value.*  So  was  the  decision  of  the  court  in  Ex  parte  Willcocks,*  where 
we  held,  that  until  the  pledge  was  enforced,  and  the  title  made  abso- 
lute in  the  pledgee,  and  the  name  changed  on  the  books,  the  pledgor 
should  be  permitted  to  vote.*  The  restriction  in  the  Revised  Statutes, 
that  hypothecated  stock  shall  not  be  voted  upon,  applies  only  to  cor- 
porations created,  renewed,  or  extended  subsequent  to  Ist  January, 
1828.  The  Mercantile  Insurance  Company  was  created  long  previous 
to  that  date. 

A  rule  must  therefore  be  entered  declaring  null  and  void  the  election 
of  Samuel  Hazard  and  the  six  other  persons,  who  would  have  had  a 
minority  of  votes  had  the  vote  of  Jacob  Barker  been  allowed ;  and 
that  William  Israel  and  the  six  other  persons  for  whom  Jacob  Barker 
offered  to  vote,  and  who  would  have  had  a  majority  of  the  votes  had 
the  vote  of  Jacob  Barker  been  received,  are  duly  elected  directors  of 
the  company.^ 

1  Merchants'  Bank  v.  Cook,  4  Hck.  405;  Hoppin  v.  Biiffmn,  9  R.  L  513  Ac- 
cord, —  Ed. 
a  7  Cow.  402. 

*  Scholefield  v.  Union  Bank,  2  Cranch,  C.  C.  115  Accord. 

A  registered  pledgee  has  the  right  to  vote.  Moore  v.  Jones,  3  Woods,  53,  55 ; 
Adderlj  v.  Storm,  6  Hill,  624,  628 ;  Hoppin  v.  Buff  am,  9  R.  I.  513.  Bnt  see  contra^ 
Miller  v.  Murray  (Colo.  1892),  30  Pac.  R.  46  (statutory) ;  McDaniels  r.  Flower  Co.,  22 
Vt.  274.  —  Ed. 

*  MsAiriiro  of  "  Owmea  "  ik  Various  SrATimES. — The  context  must  determine  in 
each  case  in  what  sense  the  term  "  owner  "  is  employed.  B»^t,  in  general,  the  word  is 
used  to  designate  the  trustee  rather  than  the  cestui  que  trust    £.  g. :  — 

Trust  property  in  the  possession  of  the  trustee  does  not  pass,  upon  his  bankruptcy, 
to  his  assignees  under  the  English  Bankruptcy  Acts,  as  property  left  in  the  order  and 
disposition  of  the  bankrupt  by  the  consent  and  disposition  of  the  true  owner.  Copeman 
V.  Gallant,  1  Pi  Wms.  314 ;  Joy  t;.  Campbell,  1  Sch.  &  Lef .  328 ;  Ex  parte  Horwood,  Mont. 
&  M.  169 ;  Mont.  24 ;  Ex  parte  Thomas,  3  M.,  D.  &  D.  40, 48  {sembie) ;  Ex  parte  Geaves, 
8  D.,  M.  &  G.  291 ;  Re  Bankhead's  Trust,  2  K.  &  J.  560 ;  Great  Eastern  R.  R.  v.  Turner, 
L.  R.  8  Ch.  Ap.  149  (explaining  and  distinguishing  Ex  parte  Burbridge,  1  Dea.  131 ; 
s.  c.  sub  nom.  Ex  parte  Watkins,  2  Mont.  &  A.  348 ;  Ex  parte  Qrd,  2  Mont.  &  A. 
724).  In  Re  Bankhead's  Trust,  supra,  Sir  W.  Page  Wood,  V.-C,  said,  p.  565:  "If 
you  once  get  a  sufficient  declaration  of  trust  by  a  party  who  la^he  sole  trustee,  he  is 
the  proper  person  to  be  in  possession  of  the  policy,  —  in  other  words,  he  is  the  '  true 
owner,'  within  the  meaning  of  the  act ;  and  he  being  also  in  the  reputed  possession  of 
the  property  when  the  bankruptcy  takes  place,  there  is  no  separation  of  interest,  — 
the  true  owner  and  the  reputed  owner  are  the  same  person."  Bnt  the  assignee  of  a 
chose  in  action  or  equitable  interest,  on  the  other  hand,  is  regarded  as  the  "true 
owner  "  within  those  acts.  Accordingly,  if  the  assignee  fails  to  notify  the  obligor  of 
the  assignment,  the  chose  in  action  or  other  interest  assigned  will  pass  upon  the 
bankruptcy  of  the  assignor  to  the  latter's  assignees  in  bankruptcy,  and  that,  too, 
although  the  instrument  containing  the  obligation  was  delivered  to  the  assignee  at 
the  time  of  the  assignment.  See. cases  cited  in  Ames,  Cases  on  Trusts  (1st  ed.), 
561,  562,  n. 

So  also  in  the  Bills  of  Sale  Act,  45  &  46  Vict.  c.  43,  §  5 ;  Re  Sarle,  '92, 2  Q.  B.  591. 
For  other  instances  see  Mclntyre  v.  Eastou  Co.,  28  N.  J.  £q.  425 ;  Nat.  Co.  v.  Eastern 
Co.,  36  N.  J.  181 .  In  Tutt  v.  Railway  Co.,  28  S.  C.  388,  *'  owner  "  was  thought  to  apply 
to  the  cestui  que  trust;  in  People  v.  Coleman,  119  N.  T.  137,  the  word  was  thought  to 
designate  one  who  had  the  beneficial  interest  as  well  as  the  legal' title.  —  Ed. 
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SECTION  II.  {continued). 
(/)  Thi  BuBDBm  nroiDBNT  to  Owkbbship  fall  upon  thb  Tbubtbb,  Ain>  iroT 

UFOK  THS  CbSTUI  QUB  TbU8T. 

TRINITY  COLLEGE  IN  CAMBRIDGE  v.  BROWNE. 
In  Chakcsbt,  before  Lord  Jeffreys,  C,  February  27,  1686. 

[Reported  in  1  Vernon,  441.] 

The  bill  was  to  discover  the  best  beast  of  cestui  que  trust  of  a  col- 
lege lease:  the  defendant  demurred,  for  that  the  best  beast  of  the 
cestui  que  trust  conld  not  be  taken  for  a  heriot :  and  it  also  appeared 
of  the  plaintiff's  own  showing  that  the  tenants,  who  had  the  estate  in 
law  in  them,  were  yet  living.  T?ie  demurrer  was  aUoujed,^ 


JOHN  H.  B.  LATROBE,  Trustee,  v.  THE  MAYOR  AND  CITY 

COUNCIL  OF  BALTIMORE. 

In  the  Coxtbt  of  Appeals,  Maryland,  October  27,  1862. 

[Reported  in  10  Maryland  Reports^  18.] 

Cochran,  J.,  delivered  the  opinion  of  the  court'  This  is  an  appeal 
from  a  judgment  obtained  in  a  suit  at  law,  brought  to  recover  taxes 
assessed  on  mortgages  of  property  in  the  city  of  Baltimore,  made  to 
the  appellant  as  trustee  of  the  estate  of  Joseph  Thomburg,  deceased. 
At  the  time  of  the  assessment  and  institution  of  the  suit  the  appel- 
lant was  a  resident  of  Howard  County,  the  cestui  que  trusts  being, 
at  the  same  time,  residents  of  Baltimore  City,  and  the  question  as 
to  the  liability  of  the  appellant  for  the  taxes  assessed  is  the  only 
one  presented. 

We  are  not  aware  that  the  acts  of  assembly,  regulating  the  impost* 
tion  and  collection  of  taxes,  have  effected  any  modifit^ation  of  the 
rules  of  law,  which  otherwise  must  govern  the  determination  of  this 
question.     The  appellee,  in  resorting  to  its  remedy  at  law,  assumes 

^  So  the  trustee,  and  not  the  cestui  que  trust  of  a  copyhold,  must  pay  the  fine  on 
admiBsion.  Earl  of  Bath  v.  Abney,  1  Dick.  260,  1  Burr.  2*06,  a.  o. ;  Londeaborough  v. 
Foster,  3  B.  &  S.  805 ;  Hall  v.  Bromley,  35  Ch.  Div.  642,  655,  per  Lindley,  L.  J. : 
"  Admittance  and  the  right  to  admittance  depend  upon  the  legal  estate,  and  the  lord 
can  look  at  that  only,  and  has  nothing  to  do  with  any  equitable  derolntion  of  title." 

*  See  supra,  70,  n.  1.  —  Ed. 
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that  the  taxes  assessed  constitute  a  legal  caase  of  action,  and  that  the 
appellant,  as  the  holder  of  the  legal  title  of  the  property  upon  which 
the  assessment  was  made,  is  liable  for  its  satisfaction.  That  taxes 
assessed  upon  a  trust  estate  constitute  a  legal  cause  of  action  against 
the  holder  of  the  legal  title  we  do  not  doubt,  for  at  law  the  legal  estate 
in  the  hands  of  a  trustee  has  the  legal  incidents  and  obligations  of  an 
absolute  title,  subject  only  to  the  claims  in  equity  of  the  cestui  que  trust} 
Crabb  on  Real  Property,  55  Law  Lib.  899 ;  97  Law  Lib.  257 ;  Willis 
on  Trustees,  10  Law  Lib.  21,  72,  83 ;  Denton  v.  Denton.' 

In  this  case,  the  appellant  was  the  holder  of  the  legal  estate  upon 
the  valuation  of  which  the  taxes  sought  to  be  recovered  were  imposed, 
and  upon  our  construction  of  the  thirteenth  article  of  the  Bill  of  Rights, 
as  well  as  upon  the  general  rule  stated,  he  was  the  proper  person  to  be 
assessed  for  their  payment  The  declaration  in  that  article  of  the  duty 
or  obligation  of  every  person  holding  property  in  the  State  to  contrib- 
ute his  proportion  of  public  taxes,  according  to  his  actual  worth  in 
real  or  personal  property,  must  be  understood  as  intending  and  mean- 
ing a  legal  obligation  to  contribute  to  the  public  taxes,  according  to 
actual  worth,  and  in  that  sense  the  obligation  for  the  payment  of  taxes 
falls  upon  the  trustee  or  holder  of  the  naked  legal  title.  Upon  this 
construction  the  obligation  of  one  entitled  to  the  beneficial  interest  of 
property  held  by  a  trustee,  to  contribute  to  the  public  taxes,  according 
to  actual  worth,  is  none  the  less  satisfied ;  for  in  such  a  case  the  assess- 
ment of  the  tax  to  the  holder  of  the  legal  estate,  through  him,  reaches 
and  fastens  upon  the  interest  of  the  beneficial  owner.  In  our  opinion, 
a  like  construction  should  be  given  to  the  provisions  of  the  acts  of 
1841,  c.  23,  1847,  c.  246,  and  1852,  c.  327,  requiring  all  property 

1  Regina  v.  Sterry,  12  A.  &  E.  84 ;  Qneen  v.  Stapilton,  4  B.  &  8.  629 ;  Ring  v.  Ewing, 
47  Ind:  246 ;  Tax  Coart  v.  Gill,  50  Md.  a77 ;  Dorr  r.  Boston,  6  Gray,  131 ;  Richardson 
V.  Boston,  148  Mass.  508 ;  Ball  v.  Sawyer,  59  N.  H.  393 ;  People  v.  Assessors,  40  N.  T. 
154  (compare  People  v.  Coleman,  119  N.  T.  137) ;  Lewis  v.  Chester,  60  Pa.  325 ;  Anthony 
V.  CasweU,  15  R.  1. 159 ;  Re  Ailman  (R.  1. 1891 ),  22  Atl.  R.  279  Accord.  In  some  jnris- 
dictions,  taxes  on  personal  property  held  in  tmst  are  payable  by  the  trustees,  bat,  by  stat- 
ute, at  the  place  of  residence  of  the  ce§tui  que  truti,  Anthony  v.  Caswell,  15  R.  1. 159  ; 
Re  Ailman  (R.  I.  1892),  22  Atl.  R.  279.  Personalty  held  in  tmst  by  a  foreign  trustee  is 
not,  as  a  rule,  taxable  either  to  the  trustee  or  cestui  que  trust,  although  the  latter  resides 
within  the  jurisdiction.    Dorr  v.  Boston,  6  Gray,  131 ;  Anthony  u.  Caswell,  15  R.  1. 159. 

Similarly  the  trustee  and  not  the  cestui  que  trust  is  the  proper  party  defendant  upon 
other  obligations  incident  to  the  ownership  of  the  trust-re« ;  e.  g.  covenants  running 
with  the  land.  White  v.  Hunt.  L.  R.  6  Eq.  82 ;  assessments  upon  shares  in  a  stock 
company ;  Newry  v.  Moss,  14  Bear.  64 ;  Holt's  Case,  1  Sim.  n.  b.  389 ;  Fenwick's 
Case,  1  De  G.  &  Sm.  557 ;  Price  v.  Brown,  8  De  G.  &  Sm.  146 ;  Re  Leeds  Co.,  12  Jnr. 
K.  8.  60 ;  Hoare's  Case,  2  J.  &  H.  229 ;  Imperial  Association,  3  Eq.  361 ;  Ex  parte 
Oriental  Bank,  3  Ch.  791 ;  Mitchell's  Case,  9  Eq.  363 ;  Hemming  v.  Maddick,  7  Ch. 
895,  9  Eq.  175 ;  Ind's  Case,  7  Ch.  485 ;  Gillespie  v.  Glasgow  Bank,  4  App.  Cas.  632; 
Muir's  Case,  4  App.  Cas.  837 ;  Hughes-Hallett  v.  Indian  Co.,  22  Ch.  D.  561 ;  Lumaden 
V,  Buchanan,  4  Maoq.  950;  Wolf  v.  St.  Louis  Co.,  15  Cal.  319  ;  McEim  v.  Glenn,  66 
Md.  479 ;  Crease  o.  Babcock,  10  Met.  525 ;  Grew  v.  Breed,  10  Met  569 ;  Re  Empire 
Bank,  18  N.  T.  199 ;  Stover  v.  Hack,  30  N.  Y.  64;  Mann  v.  Currie,2  Barb.  294.  — Eob 

«  17  Md.  403. 
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owned  by  persons  residents  of  this  State,  and  not  permanently  located 
elsewhere  within  the  State,  to  be  valued  to  the  owner  in  the  county, 
district,  or  city  wherein  hfi  or  she  may  reside,  or,  in  other  words,  that 
these  provisions  contemplate  and  mean  the  holding  or  ownership  of  the 
legal  estate  of  the  property  to  be  valued,  without  regard  to  the  owner- 
ship of  the  equitable  title  or  use.  Adopting  this  view,  we  have  then  to 
ascertain  the  location  of  the  property  for  which  the  taxes  claimed  were 
assessed,  in  order  to  dispose  of  the  question  presented.  Upon  the 
principle  that  the  possession  of  personalty  follows  the  person  owning 
the  legal  title,  the  mortgages,  on  the  valuation  of  which  the  assessment 
of  the  taxes  in  this  case  was  made,  so  far  as  they  oould  be  made  the 
basis  of  an  assessment^  were  beyond  the  jurisdiction  of  the  appellee. 
The  assessment,  in  such  cases,  is  made  upon  the  amount  of  the  mort- 
gage debt,  and  not  upon  the  value  of  the  property  mortgaged  to  secure 
it.  As  the  basis  of  the  assessment  is  the  amount  of  the  debtor's  obli- 
gation to  the  creditor,  the  recording  of  a  mortgage  in  another  county 
or  district  than  that  of  the  creditor's  residence,  collaterally  securing 
its  satisfaction,  cannot  have  the  effect  of  locating  the  debt  where  the 
mortgage  is  recorded. 

We  think  the  taxes  sought  to  be  recovered  in  this  case  were  assessed 
without  authority,  and  therefore  reverse  the  judgment. 

JvdgmenJt  reyeraed* 


JOHN  SCHWAB,  Respondent,  v.  FREDERICK  E.  CLEVE- 
LAND,  A  Trustee,  etc..  Appellant,  and  Another. 

In  the  Supreme  Court,  New  York,  December  Term,  1882. 

{BeporUd  in  88  Hun,  458.] 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new 
trial,  made  upon  the  minutes  of  the  Justice  before  whom  the  action 
was  tried. 

The  action  was  brought  to  recover  damages  for  injuries  done  to  the 
plaintiff's  premises  by  the  escape  of  water  from  a  leader  upon  the 
house  or  the  premises  owned  by  the  defendant  Cleveland,  as  trustee. 

J.  Hampden  Dougherty  and  Frederick  E.  Cleveland^  for  the  appellant. 

Borland  &  Hess,  for  the  respondent 

Barnard,  P.  J.  There  is  considerable  conflict  of  authority  as  to 
the  necessity  of  notice  and  request  to  remove  a  nuisance,  where  the 
«ame  was  created  by  a  previous  grantor  of  the  owner  sued.  The 
weight  of  the  cases  seems  to  be  in  favor  of  notice,  but  against  a  re- 
quest to  remove.^ 

'1  Conhocton  Stone  R.  v.  Buffalo,  N.  Y.  and  Erie  R.  R.,  51  N.  T.  573. 
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This  case  is  not  one,  however,  in  which  that  principle  can  be  in- 
voked. The  evidence  shows  that  the  defendant's  grantor  carried  the 
water  from  her  roof  through  a  pipe  into  th^  drain  along  or  very  near 
plaintiffs  premises.  It  was  imperfectly  built,  for  it  began  to  leak 
into  plaintiff's  premises  soon  thereafter.  The  premises  were  conveyed 
to  defendant  as  trustee  in  1878,  and  he  has  since  owned  them.  Dur- 
ing all  that  time  he  has  failed  to  protect  the  plaintiff  from  this  leak. 
When  the  owner  of  premises  collects  the  water  which  naturally  falls 
upon  the  same  into  one  place,  and  conducts  it  from  there  by  a  pipe  to 
his  drain,  he  undertakes,  at  all  hazards,  that  his  pipe  shall  be  both 
sufficient  and  shall  continue  so  as  to  the  adjoining  owner.  It  is, 
therefore,  no  answer  to  the  plaintiff's  claim,  for  the  defendant  to  say 
that  he  did  not  know  of  the  leak.  He  was  bound  to  do  his  duty  by 
Ms  own  premises.  It  is  the  owner  who  is  liable  and  never  the  tenant 
in  possession  unless  the  tenant  has  agreed  to  keep  in  repair.^  .  .  .  ^ 

There  is  no  force  in  the  objection,  that  the  defendant  cannot  be 
made  liable  as  trustee.  He  owns  as  trustee,  and  owes  the  duty  as 
owner  to  keep  his  pipes  and  drains  from  injuring  his  neighbor  by  rea- 
son of  faulty  construction  or  from  being  suffered  to  get  in  bad  repair. 

Whether  as  between  himself  and  the  beneficiary  he  can  collect  the 
damage  from  the  trust  estate  is  a  question  not  now  before  us. 

Upon  the  whole  case  the  judgment  should  be  affirmed,  with  costs.* 

^  Bellows  V.  Sackett,  15  Barb.  96. 

^  A  portion  of  the  opinion  foreign  to  tmsta  is  omitted.  — Ed. 

»  Norling  v.  Allee,  10  N.  Y.  Sup.  97,  13  N.  Y.  Sup.  791  Accord,  The  cestui 
que  trust  is  not  indictable  for  a  nuisance ;  People  v.  Townsend,  3  Hill,  479,  in  which 
case  the  opinion  of  the  court  is  stated  as  foUows  by  Bronson,  J. :  "  The  prosecu- 
tion must  fall,  for  the  defendants  are  not  the  owners  of  the  property.  Burnett  is 
the  owner.  The  admission  is^  'that  the  title  in  fee  was  held  by  Moses  D.  Burnett  as 
trustee  for  the  defendants,  who  are  cestuis  que  trust  of  the  property.'  If  '  the  title  in 
fee '  is  in  Burnett,  it  is  of  no  importance  that  he  holds  as  a  trustee,  or  that  the  defend- 
ants are  beneficially  interested  in  the  trust.  Under  our  code,  those  trusts  which  pass 
the  title  to  the  land  *  rest  the  whole  estate  in  the  trustees,  in  law  and  in  equity,  sub- 
ject only  to  the  execution  of  the  trust ; '  and  '  the  persons  for  whose  benefit  the  trust 
is  created  take  no  estate  or  interest  in  the  lands,  but  may  enforce  the  execution  of  the 
trust.'  1  R.  8.  729,  §  60.  If  the  fact  be,  as  was  suggested  on  the  argument,  that 
Burnett  has  nothing  more  than  a  power  in  trust  to  sell  and  convey,  then  the  defend- 
ants are  owners  of  the  property,  and  the  admission  on  the  trial  that '  the  title '  was  in 
Burnett  must  have  happened  through  inadvertence.  But  we  must  take  the  case  as  it 
stands,  and  then  I  see  no  principle  on  which  the  prosecution  can  be  maintained. 
When  the  title  passes  to  the  trustee,  he  takes  the  rents  and  profits  of  the  land,  and  if 
he  uses  or  permits  the  property  to  be  used  in  a  mode  which  proves  injurious  to  the 
public,  it  is  his  fault,  and  he  most  answer  for  if  Ck>mpare  Eisenbrey  v.  Fa.  Ca,  141 
Pa.566.~ED. 
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CHAPTER  m. 


THE  TRANSFER  OF  TRUST  PROPERTY. 


SECTION  I. 
By  Act  of  the  Party. 

(a)  Bt  Act  of  tbb  Tbustu. 

NOTE. 
In  the ,  1458. 

[Reported  in  Fitxkerbert^B  Abridgment,  title  Subpcmcif  phcitum  19.] 

If  I  enfeoff  a  man  to  perform  my  last  will  and  he  enfeoffs  another, 
I  cannot  have  a  subpoena  against  tlie  second  because  he  is  a  stranger, 
but  I  shall  have  a  subpoena  against  my  feoffee  and  I'ecover  in  damages 
for  the  value  of  the  land.  Per  Telvertan  and  WUby^  clerks  of  the 
rolls,  who  said  that  if  my  feoffee  in  confidence  enfeoffed  another  upon 
confidence  Of  the  same  land,  that  I  should  have  a  subpoena  against  the 
second,  but  otherwise  when  he  was  enfeoffed  bonajide^  for  then  I  am 
without  remedy,  and  so  it  was  adjudged  in  the  case  of  the  Cardinal 
Winchester.^ 

1  Anon.  (1502)  Keilw.  46,  b,  pi.  7.  Per  Frowike,  C.  J. :  "If  he  [the  feoffee  to  nses] 
makes  a  feoffment  over,  the  feoffor  [1.  e.  the  cestui  que  uu]  has  no  remedy  against^the 
feoffee ;  the  same  law  if  he  dies,  the  heir  of  the  feoffee  is  seised  as  I  think  to  his  own 
nse,  for  the  confidence  which  the  feoffor  pnt  in  the  person  of  his  feoffee  cannot*  descend 
to  his  heir  nor  pass  to  the  feoffee  of  the  feoffee,  bat  the  latter  is  feoffee  to  his  own  use 
as  the  law  was  taken  until  the  time  of  H.  [E  J]  lY.  Bat  if  the  second  feoffee  has 
notice  of  the  ase,  they  in  the  chancery  wiU  reform  this  by  eubpctna  at  ^^  day ;  and 
the  heir  of  the  feoffee  npon  confidence  was  seised  to  his  own  nae  until  the  commence- 
ment of  E.  IV.,  and  then  the  iubpcma  began  against  the  heir  and  against  the  feoffee 
of  the  feoffee." -^Eix 


8BCKL] 


ANomrMous. 


283 


ANONYMOUS. 


C 


In  ths  Common  Pleas,  Michaelmas  Tebm,  1522. 

[Beported  in  Year  Book,  14  Henry  VIII.,  foUo  4,  placilum  6.] 

One  J.  S.  sued  a  replevin  for  his  cattle  tortiously  taken. 

The  defendant  avowed  for  that  J.  Dj^jtnd  J  B.  were  seisedjof  a 
ploaghlaud  of  land  in  tlieir  demesne  »«  of  fftft  tnjvtift  "ftft  nf  fit  Ni 
by  the  feoffment  of  E.  &c.,  and  bem<jr  so  seised  granted  an  annn 

rent  out  of    the   said   plAnprh)ftp(f    fa    A      hy  th^,   namp 


nf  U.j  tr^^hald^uring  the  term  of  her  life,  with^  ^1ft"*">  ^^  ^^a^i 
and  affcerwardiT Alice  married  the  defendant,  before  tl 


I  for  so  ihuch  in  arrear  he  avowed  the  taking,  &c. 
or^^'^o  which  the  plaintiff  said  that  <L  D.  and 


nm 


the  taking,  and 


to  the 
rent  to  the  said  A, 
e  said  J.  D.  an< 


as  alleged^he  then  having  notice  of  the  nae.  that 

6ffe3  MS  Ifflp«imj^rt6SfwEereD3?lie was  seised,  and  being 

and  Alioft  also  being  seised  of  the  rent,  the  said  W.  N.  by 

dftftd  rftl^ftflfid  ftll  his  rif;ht  to  the^id  Hftipenny  ^/Tjiim  and  his 

eirffTorever  absque  hoc  that  J.  D.  and  J.  B.  were  seised  to  the  use  of 

R.  N.  as  the  avowant  has  alleged,  &c.,  and  prays  judgment  if  this 

avowry,  &c. 

Frrz  Herbert,  J.  First  it  is  to  be  seen  to  whose  use  the  grantee 
shall  be  seised.^  I  think  he  shall  be  seised  to  the  first  use,  notwith* 
standing  he  had  no  notice,  for  uses  are  at  common  law  and  not  by  the 
statutes  of  Richard,  apd  a  use  is  but  a  trust  and  confidence  which 
feoffor  puts  in  his  feoffee  according  to  the  estate  which  was  at  common 
law,  for  if  a  woman  seised  of  land  at  common  law  will  upon  a  commu- 
nication of  marriage  enfeoff  one,  if  he  does  not  perform  the  trust  the 
law  gives  her  a  remedy  to  recover  her  land  back  by  a  writ  of  entry 
caiisa  rrtcUrimonii  prcdocuti.  And  so  if  I  will  that  my  executor  seU 
my  land  which  is  devisable,  if  he  will  not,  but  takes  the  profits  to  his 
own  use,  the  heir  may  enter  upon  him  for  the  non-performance  of  his 
trust,  as  was  adjudged  in  38  Lib.  Ass.  p.  8.  And  then  the  trust  is  a 
necessity,  for  a  dead  man  cannot  perform  his  own  will.  But,  sir,  in 
this  present  case  this  feoffment  in  trust  was  only  a  pleasure  and  not  a 
necessity,  but  still  he  is  as  much  bound  in  conscience  to  perform  his 
will  as  the  executor,  since  he  took  the  estate  to  do  it,  and  if  he  de- 
ceives him  no  one  will  say  that  he  does  well.  At  the  common  law  the 
feoffor  had  no  remedy  except  by  subpoena,  but  now  by  the  statute 
[1  Rich.  III.  c.  1,  (1483)]  he  may  enter  and  make  a  feoffment  accord- 
ing to  his  will,  if  his  feoffee  will  not  do  his  will.  But  how  a  use  shall 
be  changed  depends  upon  the  common  law  and  upon  the  estate  of  the 


1  Only  80  mach  of  the  opinion  of  the  conrt  as  relates  to  this  point  is  giren.    The 
wplication  was  held^^ufficient.    The  opinion  of  Bnidenel,  J.,  is  omitted.  —  Ed. 
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feoffee,  for  if  I  enfeoff  B.  to  hold  to  him  his  heirs  and  assigns,  my  trust 
and  confidence  are  in  him,  his  heirs  and  assigns :  and  this  is  easQy 
shown,  for  the  heirs  will  be  bound  to  perform  the  feoffor's  will  as  much 
as  the  father,  and  the  second  feoffee  as  much  as  the  first,  if  there  is 
no  consideration,  and  so  it  is  if  the  feoffee  suffer  a  recovery  without 
a  consideration.  For  it  shall  be  intended  since  he  parted  with  the  land 
without  consideration  that  he  parted  with  it  in  the  most  proper  way, 
L  e.  to  hold  it  as  he  held.  For  when  an  act  rests  in  intendment  and 
is  indifferent,  the  law  makes  the  most  favorable  presumption,  Jor  if  I 
see  a  priest  and  a  yrnniftp  tngfttl^er  anfipif^jpgslyy  ptillafl  long  as  there 


js^doubWhetherJi^i"  rlmnpr  prnnd  ny  ^y^'^  thfi  former  is  to  be  presumed, 
and  so  here.  And,  sir,  the  rent  is,  in  a  manner,  part  of  the  land,  and 
here  the  trust  was  in  the  land  out  of  which  the  rent  was  granted,  and 
this  grant  is  without  consideration,  and  it  may  be  granted  to  the  first 
use,  wherefore  it  shall  be  so  intended.  And  although  the  rent  was 
not  in  esse  and  he  had  no  use  m  it  before,  still  he  may  have  the  use. 
For  I  take  it  clearly  if  one  is  seised  of  a  seigniory  in  gross  and  grants 
it  to  his  use,  if  the  land  escheats,  that  the  feoffee  shall  nevertheless  be 
seised  to  the  first  use,  for  it  comes  in  lieu  of  the  seigniory :  and  yet  he 
had  no  use  in  the  land  before ;  and  so  one  may  grant  for  term  of  life 
and  express  the  use. 

Broke,  J.,  to  the  same  intent.  Sir,  as  the  feoffor  puts  confidence 
and  trust,  so  shall  be  his  use,  and  the  use  is  in  the  feoffor  in  con- 
science although  the  feoffee  has  the  land  by  the  common  law.  And 
so  it  is  not  like  an  estate  upon  condition  at  common  law,  for  the  whole 
inheritance  is  in  the  feoffee,  and  if  he  dies  without  heir,  the  feoffor  can- 
not enter ;  but  if  he  gives  the  land  m  tail  and  the  donee  dies  without 
heir,  he  may  enter,  and  every  dealing  with  the  land  should  be  accord- 
ing to  the  wish  of  the  feoffor.  For  if  the  feoffee  acts  otherwise,  he  is 
chargeable  in  conscience,  and  so  is  the  heir  of  the  feoffee ;  and  the 
feoffee  of  the  feoffee,  if  there  is  no  consideration ;  and  so  is  he  who 
comes  in  by  fine  and  false  irecovery.  Scilicet^  those  recoveries  in  a 
writ  of  entry  in  the  post.  For  in  all  these  cases  it  is  the  act  of  the 
feoffee,  and  being  without  consideration  the  law  intends  that  it  was 
according  tc  the  first  use ;  and,  sir,  conscience  does  not  make  the  use, 
but  common  reason,  which  is  common  law,  which  is  indifferent  to  all 
laws  spiritual  and  temporal ;  and,  sir,  although  common  reason  says 
that  if  I  enfeoff  one  without  consideration,  this  shall  be  to  my  use,  still 
this  land  shall  be  m  the  feoffee  like  any  other  land  and  take  the  same 
course :  for  if  he  has  a  wife  and  dies,  his  wife  shall  have  dower  to  her 
own  use,  for  here  there  is  no  act  of  the  feoffee  and  she  does  not  claim 
by  the  feoffee,  but  the  law  makes  her  estate ;  and  so  if  he  is  bound  in 
a  statute  merchant ;  and  so  in  case  of  a  lord  taking  by  escheat,  for  m 
these  cases  there  was  no  act  by  the  feoffee  to  deceive  or  defraud  the 
feoffor,  but  it  was  done  by  order  of  the  law.  And,  sir,  the  notice,  as 
here,  is  the  important  matter,  for  if  there  was  no  notice  there  would  be 
no  use,  but  if  he  has  notice,  he  is  particepa  criminia. 
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PoLLABD,  J.,  to  tiie  aame  intent.  As  has  been  said  usee  were  at  the 
common  law  and  are  nothing  more  than  confidence  and  trust,  and  the 
feoSee  is  bound  to  act  according  to  the  trust,  otherwise  he  would  de- 
ceive  bie  feoffor,  which  would  not  be  reason.  And  there  is  a  diversity 
when  there  is  a  default  in  the  feoffee  in  deoeiring  the  feoffor,  and  when 
not,  for  if  the  feoffee  die  his  wife  shall  have  dower,  and  so  in  case  of 
a  statate  merchant  or  escheat,  tor  there  is  no  default  in  feoffee,  but 
the  operation  of  law.  But  the  default  is  in  me,  and  altiiongh  m; 
feoffee  is  bound  in  a  statute  merchant,  stjll.  I  can  enter  and  make  a 
feoffment  auil  the  esecution  is  discharged.  And  so  if  my  feoffee  ei 
dovred  liis  wife  ad  ostium  ecchsife  and  I  re-enter,  it  is  void,  foR  lli 
feoffee  took  tiie  estate  by  my  feoffment,  aud  not  by  law.  ^^^f 'tJi 


[BtporUd  tn  BtooUm  Nete  Cam,  Marck't  Tranttation,  99.) 
By  FrrzHERBERT,  J.  If  the  feoffees  to  the  use  of  an  estate  tail  jell 
the  land  to  him  that  bath  notice  of  the  first  nse,  yet  the  buyer  shall 
not  be  seised  to  thb  first  use,  but  to  bis  own  use,  by  reason  of  the 
bai^n  and  sale,  for  tlie  feoffees  have  the  fee  simple,  and  therefore 
iheir  sale  is  good.' 

1  "  'T  ia  bolden  that  It  the  feoffees  mit«A  to  the  mw  of  an  estate  tail,  or  other  tue, 
are  tmplesded,  and  BiiSeT  the  commoD  t«covery  agaioRt  them  apoii  bargaio,  this  shall 
bind  the  feoffeea  aod  theii  hein  aod  cetttiy  que  lue  and  bis  hein.  where  the  bajei  and 
recoveror  bath  nut  conosaoce  of  the  flrat  nee:  And  by  Fitihetbert  it  ghall  blod,  tho' 
they  had  notice  of  the  ose;  for  the  feoffees  bare  the  lee^imple."  Bnn  New  Casoi, 
Match's  TraDsL  91.  "Feoffees  in  use  make  a  lease  for  jeais,  rendering  rent,  to  another 
who  hath  notice  of  the  first  nae,  yet  the  lease  shall  be  only  to  the  nse  of  the  lessee 
himself.  And  the  same  law  ptr  plvti  tboogh  no  rent  be  recovered."  Bro.  Neir  Caaci^ 
March's  TraoiL  Sa.    Seealw  1  And.  SU,  3  And.  8Z  — Ed. 
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NOTE. 

PUECHASE  FOR  VALUE  WITHOUT  NOTICE. 

The  principle  that  one  who  pnrchaaes  a  legal  title  from  a  trastee  for  yalae  and 
withont  notice  of  the  trust  acquires  the  title  discharged  from  the  trust  is  fnndamentaL 
Y.  B.  33  Hen.  VI.  f.  15,  pi.  6 ;  Y.  B.  7  Hen.  VIL  f.  12,  pi.  2 ;  Bro.  Ab.  Feff.  al  Uses, 
pi.  50;  Robes  v.  Bent,  Moo.  552;  Reynell  v.  Peacock,  2  Rolle,  R.  105;  Rooke  v. 
Staples,  Gary,  108 ;  Clifford  v.  Langham,  Tothill,  21 ;  Cole  v.  Moore,  Moore,  806 ; 
Having  v,  Hardrett,  Finch,  9 ;  Salsbnry  v.  Bagott,  2  Swanst.  608 ;  Ferraza  v,  Cherzy, 
2  Vem.  384 ;  Mertens  v,  Jolliffe,  Amb.  311 ;  Willonghbj  v.  WiUoughbj,  1  T.  R.  763; 
Plumb  v.  Flnitt,  2  Anst.  432 ;  Jones  t*.  Powles,  3  M.  &  E.  581 ;  Thomdike  v.  Hunt,  3 
De  G.  &  J.  563 ;  Pilcher  v.  Rawlins,  L.  R.  7  Ch.  Ap.  259 ;  Heath  t;.  Crealock,  L.  R.  10 
Ch.  Ap.  22 ;  Cave  v.  Cave,  15  Ch.  D.  639 ;  Eettlewell  v.  Watson,  21  Ch.  D.  685 ;  Taylor 
r.  Blacklock,  32  Ch.  D.  560 ;  Gamham  v.  Skipper^  55  L.  J.  Ch.  263 ;  Wright  v.  Leys, 
8  Ont.  88;  Monckton  v.  Braddock,  Ir.  R.  7  £q.  30  {sembU);  Bay  ley  v.  Greenleaf,  7 
Wheat.  46 ;  Johnson  o.  Sirmans,  69  Ga.  617  ;  Williams  v.  Swift,  79  Ga.  709 ;  Vattier 
V.  Hinde,  7  Pet.  252  {semble) ;  Boone  o.  Chiles,  10  Pet.  177  {semble)  ;  Lea  v.  Polk  Co., 
21  How.  493 ;  Williams  v,  Jackson,  107  U.  S.  478;  Townsend  v.  Little,  109  U.  S.  504; 
Colo.  Co.  V.  U.  8.,  123  U.  S.  307 ;  Dexter  v.  Harris,  2  Mason,  531  ;  Fenno  v.  Sayre,  3 
Ala.  458 ;  Mundine  v.  Pitts,  14  AU.  84  ;  Mobile  Co.  p.  Randall,  71  AU.  220 ;  Turner 
V.  Wilkinson,  72  Ala.  361 ;  R{r1r|».  Reed.  19  Cal.  551^:  JTamock  o.  Harlow_(CaL 
^§g2^-  31  Pftc  R.  166:  Moye  o.  Waters,  Si  T5a!T^Fahn  ».  Illeekley, " '  ■^■*'^" 
McCaskill  v,  Lathrop,  63  Ga.  96 ;  Prevo  v.  Walters,  ,5  IlL  35 ;  Betser  v.  Rankin,  77 
jU.  289 ;  Dickerson  v.  Slvaas,  64  JJL  451 ;  Irish  v.  Sharp,  89  111.  261 ;  Bradley  t;.  Lnce^ 
93*111.  234;  McDavid  v.  Call,  111  111.  298;  Goodtitle  v.  Cummins,  8  Blackf.  179; 
Brown  v.  Budd.  2  Ind.  442 :  Beckett  v.  Bledsoe.  4  Ind.  296 :  Crane  y.  Buchanan^  29 

Ind.  fi7n  •   TTamilyiTi  n    h  ^Bf'R^CraBSTTSSierwOOd  V.  WtLtstnn^  fiS  InA     jj^  -  JtfiTTY 

ipO ;  Gray  v.  Coan,  40  Io\w^327lTSrmer?Bank  v.  Fletcher,  44 
Iowa,  252 ;  Lindsey  v.  Rankin,  4  Bibb,  482 ;  Moore  v.  Dodd,  1  A.  K  Marsh.  140 ; 
Owings  V.  Jouitt,  2  A.  K.  Marsh.  380 ;  Halstead  v.  Bank  of  Ky.,  4  J.  J.  Marsh.  554 ; 
Desha  v,  Jones,  6  La.  An.  743 ;  Hagthorp  v.  Hook,  1  Gill  &  J.  270 ;  Molony  v.  Rourke, 
100  Mass.  190 ;  Hull  v.  Swarthout,  29  Mich.  249 ;  Cogel  v.  Raph,  24  Minn.  194 ;  Fulton 
V.  Woodman,  54  Miss.  158 ;  Digby  v.  Jones,  67  Mo.  104 ;  De  Groot  t;.  Wright,  1  Stock. 
55 ;  Hogan  v.  Jaques,  19  N.  J.  £q.  123 ;  Demarest  v.  Wynkoop,  3  Johns.  Ch.  129, 147 ; 
Whittick  V.  Kane,  1  Paige,  202 ;  Newton  v.  McLean,  41  Barb.  285 ;  Dillaye  v.  ComnL 
Bank,  51  N.  Y.  345;  Valentine  v.  Lunt,  115  N.  Y.  496;  Wilson  u.  Western  Co.,  77 
N.  C.  445 ;  Ludlow  v.  Kidd,  3  Ohio,  541 ;  Billington  t;.  Welsh,  5  Binn.  129 ;  Scott  v 
Gallagher,  14  S.  &  R.  333;  Sweetzer  v.  Atterbury,  100  Pa.  18  ;  Rupp's  App.,  100  Fa. 
531 ;  Hughson  v.  Mandeville,  4  Dess.  87  ;  Lewis  v.  Taylor,  Riley,  Ch.  179 ;  Jones  v. 
Hudson,  23  S.  C.  494 ;  Perkins  v.  Hays,  Cooke,  163 ;  Bass  t;.  Wheless,  2  Tenn.  Ch. 
531 ;  Chadwell  v.  Wheless,  6  Lea,  312;  Stewart  v.  Greenfield,  16  Lea,  13 ;  Flanagan 
V.  Oberthier,  50  Tex.  379 ;  Pepper  v.  Smith,  54  Tex.  115;  Richardson  v.  Levi,  67  Tex. 
359;  Tompkins  v,  Powell,  6  Leigh,  576 ;  Carter  v.  Allan,  21  Grat.  241. 

If  a  bona  fide  purchaser  has  the  conveyance  made  to  another  in  trust  for  him,  the 
defrauded  cestui  que  tru$t  is  as  remediless  as  in  the  case  where  the  purchaser  takes  the 
title  in  his  own  name.  Tbia  i«  an  i]l»wtnitinn  of  the  rn\A  thut  an  innocent  purchaser  is. 
protected  11  JioJiAS  .dtto  .thetitle  or  the„1^f>f<^  Hght  \Z^^  for  jt.  Wilks  v.  Bodding- 
ton,  2  Vem.  599 ;  WilloughbyV W  illoughby,  1  T.  R.  763;  Eemcott  v.  Supervisors,  16 
Wall.  452;  New  Banking  Co.  v.  Montgomery,  95  U.  S.  16 ;  Willis  r.  Henderson,  5  IlL 
13;  Stokes  v.  Riley,  121  IlL  166;  Peoria  Co.  v.  Thompson,  103  HI.  187. 

PuRCHASB  with" Notice  from  a  FtrRCHASSR  for  Value  without  Notice.— 
A  purchaser  with  notice  from  a  purchaser  for  value  without  notice  acquires  the  rights 
of  the  latter.    Harrison  v.  Forth,  Prec.  Ch.  51 ;  Salsbnzy  v.  Bagott,  2  Swanst.  608 ; 
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Ferran  r.  Cheney,  S  Yern.  BBS ;  Btandlyn  Vi  Oird,  1  Atk.  571 ;  Lowther  v.  Carlton,  2 
Atk.  242 ;  Meitina  v.  JoUiffe,  Amb.  313 ;  Sweet  v.  Sonthcote,  2  Bro.  C.  C.  66 ;  McQueen 
o.  Farqnhar,  1 1  Vee.  467,  478 ;  Kettlewell  v.  Watson,  21  Ch.  D.  685 ;  Alexander  v. 
Pendleton,  8  Cranch,  462 ;  Myers  v.  Peek,  2  Ala.  648 ;  Wilkinson  v.  Solomon,  83  Ala.' 
438 ;  Scott  v,  Orbison,  21  Ark.  202 ;  Fargaeon  v.  Edrington,  49  Ark.  207 ;  Doyle  v. 
Wade,  23  Fla.  90 ;  Trulnck  v.  Peoples,  3  Qa.  446 ;  Chance  v,  McWhorter,  26  6a.  315 ;  ^  ^ 
bhns  p.  Sewell,  m  Ti|d.  i  r  \SnRhiTl^^  «   T^ii^^^  TnH   ftfto-  TT^r^w^n  ,,^  J^^]\t^^  ^y  ^yd.      Jx^i^T 


148 ;  unamSerso^Lnbbard,  40  Iowa,  432 ;  East  v.  Pngh,  71  Iowa,  T62^3oore^ 
Dodd,  1  A.  K.  Biarsh.  140;  Pierce  v.  Faunce,  47  Me.  507;  Hill  v.  McNichol,  76  Me. 
314 ;  Boynton  v.  Rees,  8  Pick.  329 ;  Godfroy  v.  Disbrow,  Walk.  (Mich.)  260 ;  Shotwell 
V.  Harrison,  22  Mich.  410 ;  Lnsk  v.  McNamer,  24  Miss.  58 ;  Price  v.  Martin,  46  Miss. 
489 ;  Harrington  v.  Allen,  48  Miss.  492 ;  Halsa  v,  Halsa,  8  Mo.  308 ;  Leman  v,  Pon- 
penez,  85  Mo.  91 ;  Fnnkhonser  v.  Lay,  78  Mo.  458 ;  Anderson  v.  McPike,  86  Mo.  293  ; 
Craig  V.  Zimmerman,  87  Mo.  473 ;  Martin  v.  Nixon,  92  Mo.  26 ;  Snowden  p.  Tyler,  21 
Keb.  199;  Bell  ».  Twilight,  18  N.  H.  159;  Rutgers  v.  Kingsland,  3  Ualsi  Uh.  178, 
eSti;  "Holmes  v.  Stout,  3  Green,  Ch.  492;  2  Stock.  419,  s.  c. ;  RoU  v,  Rea,  50  N.  J. 
264;  Bumpus  v.  Platner,  1  Johns.  Ch.  213;  Jackson  v.  McChesney,  7  Cow.  360; 
Griffith  t7.  Griffith,  9  Paige,  315 ;  Webster  v.  Van  Steenbergh,  46  Barb.  211 ;  Wood  v. 
Chapin,  13  N.  Y.  509 ;  Taylor  v.  Kelly,  3  Jones,  Eq.  240 ;  Card  v.  Patterson,  5  Ohio  St 
319;  Bracken  v.  Miller,  4  Watts  &  S.  102;  Filby  v.  Miller,  25  Pa.  264;  Chuich  v. 
Rnland,  64  Pa.  432  (semble) ;  Ashton's  App.,  73  Pa.  153 ;  City  Council  v.  Paige,  Speers, 
Eq.  159  ;  Lacy  v.  Wilson,  4  Munf.  313  ;  Curtis  i;.  Lunn,  6  Muni.  42;  Montgomery  v. 
Rose,  1  Pat.  &  H.  5 ;  Pringle  v.  Dunn,  37  Wis.  449.  See  to  the  same  effect  Chalmers 
V.  Lanion,  1  Ames,  Cases  on  Bills  and  Notes,  691,  and  n.  3. 

But  one  who,  in  Tiolation  of  his  duty  to  the  cettui  que  tnut,  has  sold  the  trust 


<iVj^ 


y 


^  /  property  cannot,  by  reacquiring  the  property  from  a  purchaser  for  value  without  no- 
£^  tice,  succeed  to  the  latter's  rights.    Bory  v.  Smith,  2  Ch.  Ca.  124,  126 ;  1  Vem.  60, 
JO^'  c. ;  Kennedy  v.  Daly,  1  Sch.  &  Lef.  379;  Re  Stapleford  Co.,  14  Ch.  D.  432,  445       ^       ,.  ^ 
f        {tewMe)\  Huling  v.  akw^h-^  aA  p,^  ao^  *  Johnson  v.  Gibson,  J 16  DL  294 ;^ Trentman      ^^^^OJf 
^J^£iiaigSk^iJndj^^^25.  528 ;  Bailey  v.  Binney,  61  Me.  361  ;Tj'ro8l  H.  Frost,  63  Me.      T«S5 
399 ;  Allison  v.  Ha^m^2  Nev.  38  ;  Brophy  Co.  v.  Brophy  Co.,  15  Ney.  101 ;  Schutt  v. 
Large,  6  Barb.  373 ;  Clark  v.  McNeal,  113  N.  T.  287 ;  Church  i;.  Ruland,  64  Pa.  432 ; 
Armstrong  r.  Campbell,  3  Yerg.  201 ;  Troy  Bank  v.  Wilcox,  24  Wis.  671 ;  Ely  v.  Wil- 
cox, 26  Wis.  91 ;  1  Ames,  Cases  on  Bills  and  Notes,  691,  692,  n.  3. 
^    But  an  innocfti^i  prrantflc  of  a  fraudulent  grantor  is  guilty  of  no  wrong  in  parting 
with  the  property  if  he  is  still  ignorant  of  the  equity  of  the  defrauded  person.    Bone- 
steel  V,  Bonesteel,  30  Wis.  516.    He  is  bound,  it  is  true,  to  account  to  the  defrauded 
person  for  so  much  as,  but  no  more  than,  he  has  received  (Robes  i;.  Bent,  Moo.  552),  in 
exchange  for  the  property.    But,  on  the  other  hand,  if  he  reacquires  the  property  from 
an  innocent  purchaser  for  value,  he  may  keep  it.    Mast  t;.  Heniy,  65  Iowa,  193. 

No  Patmbnt  of  Pubghase-Money  before  Notiob.  —  A  purchaser  of  the  legal 
i    '^  title  is  not  protected  from  a  prior  equity  if  be  receives  notice  of  it  at  any  time  beforo 
^'^    payment  of  the  purchase- money.    Jo"iIWT.'"SlanIey7 2TEq.  Ab.  685,  pi.  9 ;  Tourville  v. 
^    Naish,  3  P.  Wrtis.  307  ;  Harrison  v.  Southcote,  1  Atk.  538;  Fitzgerald  w.  Bent,  2  Atk. 
397 ;  Story  v.  Winctsor,  2  Atk.  630 ;  Hardringham  v.  Nicholls,  3  Atk.  304 ;  Maundrell 
P.  Maundrell,  10  Ves.  246,  271  ;  Taylor  v.  Baker,  5  Price,  306 ;  Tildealey  v,  Ix>dge,  3  A 

8m.  AG.  543  ;  Molony  v.  Kernan,  2  Dr.  &  W.  31 ;  Wormley  v.  Wormley,  8  Wheat.     mJ^S 
449;  Villa  v.  Rodriguez,  12  Wall.  323,  338 ;  Wood  v,  Mann,  1  Sunm.  506 ;  Dufphey     ^^^ 
».  Frenaye,  5  St.  &  Port  215  ;  Wells  i;.  Morrow,  38  Ala.  125  ;  Buford  v.  McCormick,    ^^^^ 
67  Ala.  428;  Duncan  ».  Johnson,  13  Ark.  190;    Eversdon  w.  Mavdew^  65  CiJ.  163 
(BtmhU) ;  Brown  o.  Welch,  18  Ill„543  j  Keys  i?.  Test,  33  IlL  316 ;  Baldwm  w.  CJager, 
70  .m.  503  J  Roseman  r.  Miller,  84  111.  297  ;  Slattery  r.  Rafferty,  93  111.  277  ;  Burgett    Or        fi 
V.  Paxton,  99  111.  288 ;  Oallion  u.  TtTnTftflUn    |  TWa^^f.  91  -   jPayj^Jm^^n  n,  F^*1"'^   7  1  '-A«3r 
BUi^kf.  4jy !  An,!ftr«^np  Hubble.  9.^  Tnf|^  R70  {»^mhl0\  ^  yorton  P.  Williams.  9  Iowa, 
"&yU,  M ;  Kitteridge  v.  (JkapUU,  36  iowa,  348 ;  Dodson  v.  Cooper,  37  Kas.  346 ; 
Moxley  v.  Haskin,  39  Kas.  653 ;  Simms  v.  Richardson,  2  Litt.  274 ;  Nanta  v.  McPher- 
son,  7  Mon.  597;  Hardin  v.  Harrington,  11  Bush,  367;  Thomas  v.  Graham,  Walk. 
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CIl  117;  Warner  v.  Whittaker,  6  Bfich.  188;  Bkaehard  o.  Tyler,  IS  Ifieh.  889; 
Palmer  v,  WilliamB,  24  Mich.  828;  Kohl  v.  Ljud,  34  Mich.  860;  Minor  o.  WU- 
loaghby,  8  Minn.  225 ;  Marsh  v.  ArmstroDg,  20  Minn.  81 ;  Servia  v.  Beatty,  82  Min. 
52 ;  Kilcreaae  v.  Lun,  36  Miss.  569 ;  Halsa  i;.  Halsa,  8  Mo.  308 ;  Digbj  v.  Jonea,  67  Mo. 
104 ;  Amholt  v.  Hartwig,  78  Mo.  485 ;  Yonng  v.  Keliar,  94  Mo.  581 ;  Clark  v,  Wal- 
dron,  39  Mo.  Ap.  21 ;  Fatten  v.  Moore,  32  N.  H.  382 ;  Baldwin  v.  Johnson,  Saxt.  441 ; 
Losey  V.  Simpson,  3  Stockt.  246 ;  Campbell  v.  Campbell,  3  StockL  268 ;  Hanghwont  v. 
Mnrpbj,  21  N.  J.  £q.  118  ;  Dean  v.  Anderson,  34  N.  J.  Eg.  496 ;  Eeyser  v.  Angle,  40 
N.  J.  £q.  481  {semble) ;  Frost  v.  Beekman,  1  Johns.  Co.  288 ;  Murray  v.  Finster, 
2  Johns.  Ch.  155;  Jewett  r.  Palmer,  7  Johns.  Ch.  65;  Farmers'  Co.  v.  Maltby,  8 
Paige,  361 ;  Warner  v.  Winslow,  1  Sandf.  Ch.  430 ;  Christie  v.  Bishop,  1  Barb.  Ch. 
105;  Harris  v.  Norton,  16  Barb.  264;  Pickett  r.  Barron,  29  Barb.  505;  Penfield  v. 
Bunbar,  64  Barb.  239 ;  Spioer  v.  Wij^rs,  65  Barb.  227  ;  Genet  v.  Davenport^  66  Barb. 
412 ;  Howlett  v.  Thompson,  1  Ired.  Eq.  369 ;  Richards  v.  Snyder,  1 1  Oreg.  501  (§embU) ; 
Wood  V.  Raybnm,  18  Oreg.  3 ;  Tonst  v,  Martin,  3  S.  &  R.  423 ;  Union  Co.  v.  Yonng, 
1  Whart.  410;  Beck  v,  Uhrich,  13  Pa.  639 ;  Jnvenal  v,  Jackson,  14  Pa.  519;  Snelgrove 
r.  Snelgroye,  4  Dess.  274,  287 ;  McBee  v.  Loftis,  1  Strob.  £q.  90 ;  Bnsh  v.  Bush,  3 
Strob.  £q.  131 ;  Pillow  v.  Shannon,  3  Yerg.  508 ;  Beaty  v,  Whitaker,  23  Texas,  526 ; 
Fraim  v.  Frederick,  32  Texas,  294 ;  Hntchins  v.  Chapman,  87  Texas,  612 ;  Morton  v. 
Lowell,  56  By.  693;  Abell  v.  Howe,  43  Yt.  408;  Doewell  v.  Bnchanan,  8  Leigh, 
865 ;  Rorer  Co.  v.  Tront,  83  Ya.  397  ;  Everts  v,  Agnes,  4  Wis.  843.        y 

Bnt  see,  contra,  Parker  v.  Crittenden,  37  f^^""  Mg    (X'vi->^  *^^bA^  A^ 

Partial  Patmbnt  bbforb  Notxob.  — A  purchaser  of  the  legal  title  who  has  been 
notified  of  a  tmst  or  other  eqoity  to  which  it  was  subject,  after  a  partial  payment  can- 
not be  compelled  to  surrender  the  legal  title  except  upon  receiving  reimbursement  for 
what  he  has  paid  before  notice.  Florence  Co.  v.  2^igler,  58  Ala.  221 ;  Craft  v.  Russell, 
67  Ala.  9;  Marchbanks  v.  Banks,  44  Ark.  48;  Baldwin  a  Sager,  70  111.  503,  507; 
^4^^pa  n  pjiinips,  17  lud.  108  {semble)j  Rl^ydaa  p.  CfrtMn.  ^^  Tgd.  7  j  juTton  V.  Reagan, 
15  Ind.  77  (but  see  Dugan  v.  vattierS  UlatcM.  245) ;  Kitteridge  p.  Chapman,  86  Aom^ 
348;  Uusk  v,  Collins,  35  Kas.  535 ;  De  Ford  9.  Orris,  42  Kas.  802 ;  Crockett  v.  Phin- 
ney,  33  Minn.  157  (semUe) ;  Servis  v.  Beatty,  32  Miss.  52  {aembie) ;  Paul  v.  Fulton,  25 
Mo.  156,  163 ;  Digby  v.  Jones,  67  Mo.  104  {senMe) ;  Dougherty  o.  Cooper,  77  Ma  528; 
Haughwout  V.  Murphy,  22  N.  J.  £q.,  531  {senMe) ;  Sargent  o.  £ureka  Co.,  46  Hun, 
19  (compare  Warren  v.  Wilder,  114  N.  Y.  209) ;  Youst  r.  Martin,  3  S.  &  B.  423 
(aemble) ;  Union  Co.  v.  Young,  1  Whart.  410  {semUe) ;  Juvenal  v.  Jackson,  14  Pa.  519 
{semUe) ;  Beck  v,  Uhrich,  13  Pa.  636, 16  Pa.  499 ;  Everts  p.  Agnes,  4  Wis.  343  (semble). 
See  also,  where  the  prior  equity  was  a  lien,  TonrviUe  v.  Naish,  3  P.  Wms.  307 ;  Rayne  v. 
Baker,  1  Giff.  241 ;  Baldwin  v,  Sayer,  70  IlL  503 ;  Farmers'  Co.  v.  Maltby,  8  Paige, 
861 ;  Mitchell  v.  Dawson,  23  W.  Ya.  86. 

But  see  contra^  Wormley  v.  Wormley,  8  Wheat  421,  456 ;  Doewell  o.  Buchanan,  3 
Leigh,  365. 

There  is  authority,  indeed,  for  the  position  that  a  purchaser  under  such  circum- 
stances may  retain  the  property  purchased  subject  to  a  lien  for  the  amount  of  the  un- 
paid purchase-money  in  favor  of  the  equitable  incumbrancer.  Fhigg  v.  Mann,  2  Snmn. 
566  (see  also  Wood  v.  Mann,  1  Sumn.  506) ;  Dowell  v.  Applegate,  7  Fed.  Rep.  881 ; 
Florence  Co.  v.  Zeigler,  58  Ala.  221,  244;  Green  u.  Green,  41  Kas.  472;  Hardin  t7.  Har- 
rington, 11  Bush,  367 ;  Haughwout  v.  Murphy,  21  N.  J.  Eq.  118.  See  also.  Ex  parte 
Golding,  13  Ch.  Div.  628 ;  Kemp  v.  Falk,  7  App.  Cas.  573,  14  Ch.  Div.  446. 
^^^  Notice  beforb  CoirvBTAircB  of  the  Legal  Title.  —  A  purchaser  is  not  pro- 

/      tected  from  a  prior  equity  if  he  receives  notice  of  it  at  any  time  before  the  conveyance 
/       is  executed,  even  though  he  may  have  paid  the  purchase-money  before  notice.    Wigg 
''         r.  Wigg,  1  Atk.  384 ;  Mackreth  v,  Symmons,  15  Yes.  335 ;  Whitworth  r.  Gangain,  3 
Hare,  416,  428 ;  Boone  o.  Chiles,  10  Pet  177,  212  {eemble) ;  Moore  i;.  CUy,  7  Ala.  742 
{semble) ;  Fash  v.  Ravesies,  32  Ala.  451 ;  Wells  v.  Morrow,  38  Ala.  125,  128 ;  Lous- 
.  viUe  Co.  V,  Boykin,  76  Ala.  560 ;  Duncan  v.  Johnson,  13  Ark.  190,  192 ;  Gallion  p. 

\         Mf.Raalin^LBlagkf.  91 ;  JDngaa «  v»niflr  ^  Bi«rVf  sab  247 .-  T>^wi«»  «.  P^^i^fi,  1; 

•«!.       J\         Ind.  108  Isemble) ;  Rhodes  v.  Green,  36  Ind.  7  (semble) ;  Simms  o.  Richardson,  2  litt. 
V-v^       — ^' —  _   .    - 
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274 ;  Nanti  v.  McFhenon,  7  Mod.  597,  599 ;  Cmrens  v.  Hart,  Hardio,  87 ;  Com  v. 
Sims,  3  Met.  (Ky.)  391 ;  Wing  v.  McDowell,  Walk.  Ch.  175,  183 ;  Kilcrease  v.  Lam, 
36  MiM.  569  {sembU) ;  Phillipe  v.  Morrison,  34  N.  J.  Eq.  195 ;  Dean  v,  Anderson,  34 
N.  J.  £q.  496  {semUe) ;  Frost  v,  Beekman,  1  Johns.  Ch.  288,  301  (semble) ;  Grimstone 
v.  Carter,  3  Paige,  421,  436 ;  Peabody  v.  Fenton,  3  Barb.  Ch.  451,  464-5 ;  Anketel  v. 
Conrerse,  17  Ohio  St.  11  (temble) ;  Bush  v.  Bush,  3  Strob.  Eq.  181  {iemMe) ;  Pillow  v. 
Shannon,  3  Yerg.  508  {aemble) ;  Bkur  v.  Owles,  1  Mnnf.  88  (kemble) ;  Hoover  v.  Don- 
aUj,  3  Hen.  &  M.  316 ;  Mntnal  Society  v.  Stone,  8  Leigh,  218  {$embU), 

Bat  see  contra,  Wheaton  v.  Dyer,  15  Conn.  807, 311  {»emUe) ;  Paal  v,  Fulton,  25  Mo. 
156,  163  (aemble) ;  Gibler  v.  Trimble,  14  Ohio,  323;  Yoost  v.  Martin,  3  S.  &  R.  423. 

Similarly,  if  a  bill  negotiable  only  by  indorsement  is  transferred  by  delivery  merely 
to  a  purchaser  for  value  without  notice,  but  is  not  indorsed  to  him  until  after  he  has 
been  notified  of  an  equity  attaching  to  the  bill,  the  indorsee  will  acquire  only  the  rights 
of  his  transferor.  Esdaile  v.  Lanaoze,  1  Y.  &  C.  894 ;  Whistler  v.  Forster,  14  C.  B. 
N.  8.  248 ;  Savage  v.  King,  17  Me.  301 ;  Haskell  o.  Mitchell,  53  Me.  468;  Allnm  v. 
Perry,  68  Me.  232;  Lancaster  Bank  v.  Taylor,  100  Mass.  18;  Gibson  v.  Miller,  29 
Mich.  355  {aemble) ;  Dowell  o.  Brown,  21  Miss.  43;  Southard  v.  Porter,  43  N.  H.  379; 
Clark  V,  Whitaker,  50  N.  H.  474 ;  Gilbert  v.  Sharp,  2  Lans.  412 ;  Goshen  Bank  v. 
Bingham,  118  N.  Y.  349;  Beard  v.  Dedolph,  29  Wis.  136  (temble). 

See  contra,  Baggarly  p.  Gaither,  2  Jones,  Eq.  (N.  C.)  80. — Ed. 


SAUNDERS  V.  DEHEW. 

In  Chancery,  before  Sir  John  Trevor,  Sir  William  Rawlinson, 
AND  Sir  George  Hutchins,  CoioassiONERS,  June  3,  1692. 

[Reported  in  2  Vernon,  271.*] 

Anne  Batlt,  being  poesessed  of  a  term  for  years,  makes  a  volun- 
tary settlement  thereof,  in  trust  for  herself  for  life,  remainder  to  her 

iilfinyht^^y  THahella  RRmefl  foy  lifft^  rPTnainfipr  to  the  children  Of  Isabella, 

by  Mr.  Barnes,  her  then  husband.    Isabella,  for  £200,  mnrtigncf**"  ^^^  — 
lands  in  question  to  the  plaintiff,  wbn  prptprirlft  ]^^^  had  nn  nrrtifft  ftf  thir  .. 
^settlement;  T^^hfrlj^r  ^^  ^^^  IP^^^gf^^  ^^^^t  ^^^^'"g  ^^^^'^^  ^^^  Hiingrht/>r  _^ 
and  heir  of  Johnjayley.     ThejlaintifF  hearing  of  it  gpt^  n*^  ^aa\^. 
menToT'lBe  termfrom  the  trustees. 


^  Cur.   Though  a  purchaser  may  buy  in  an  incumbrance,  or  lay 
hold  on  any  plank  to  protect  himself,  vet  he  shall  not  protect  himself    ^      ^ 
hy  the  taking  a  conveyance  from  a  trustee  after  he  had  notice  of  the    [    . 
trust,  for  by  taking  a  conveyance  witu  notice  of  the  trust,  he  himself    i 
becomes  the  trustee,  and  must  not,  tnjgpt.  a  pHnlf  ^^  ««v<^  himaplf^  hp    >  • 
^.guilty  of  a  breach  of  jmst.    AncfThe  plaintiflTs  bill  being  brought    i 
against  the  children  of  Isabella  to  foreclose  them,  the  court  refused 
so  to  do,  saying,  if  he  might  be  suffered  to  protect  himself,  by  thus 
getting  in  the  legal  estate,  they  would  not  carry  it  on  by  a  decree  in 
equity  to  foreclose.* 

«  Freem.  C.  C.  123,  s.  c.  —Ed. 

'  Allen  V,  Knight,  5  Hare,  272 ;  11  Jnr.  257, 8.  0.,  on  appeal ;  Carter  v.  Carter,  3  K. 
&  J.  617  {aemble) ;  Frosser  v.  Bice,  28  Beav.  68,  74  {aemUe) ;  Sharpies  i*.  Adams,  32 
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Beay.  213,  216  (semble)  ;  Baillie  v  McKewan,  35  Beav.  177 ;  PilcUr  v.  RawliDS,  L.  R. 
7  Ch.  Ap.  259  {semble) ;  Mamford  v.  Stohwaflser,  L.  R.  18  Eq.  556  Accord. 

Campbell  v.  Brackenridge,  8  Blacki.  471 ;  Carroll  v.  Johnston,  2  Jones  (N.  C.)  Eq< 
120,  contra. 

In  Carter  v.  Carter,  $upra,  Sir  W.  Page  Wood,  V.  C,  said,  p.  639 :  "  Sir  John 
Leach  laid  it  down  (and  I  apprehend  that  he  did  not  exceed  the  authorities  referred 
to  in  that  case  when  he  so  laid  it  down)  that  a  purchaser  from  a  person  in  pos- 
session purchasing  vrithout  notice  of  any  prior  charge  or  trust,  and  obtaining  a 
conveyance  of  the  legal  estate  from  the  trustee  of  a  satisfied  term  or  the  mort- 
gagee of  a  satisfied  mortgage,  will  always  be  protected  in  this  court  against  a 
prior  incumbrancer  or  ceetui  que  trutt,  subject  only  to  one  observation  which  has 
considerable  bearing  on  the  case  before  me,  —  an  observation  to  be  found  in  Lord 
Eldon's  remarks  in  Manndrell  v.  Maundrell,  10  Ves-  246,  and  repeated  by  him  in  Ex 
parte  Knott,  11  Ves.  609,  and  several  other  cases,  —  which  is  this,  that  the  party  so 
conveying  the  legal  estate  must  not  have  notice  of  an  express  prior  trust  or  incum- 
brance. On  looking  through  the  authorities,  you  find  that,  where  a  conveyance  is  to 
be  obtained  from  a  mortgagee  who  has  become  a  constructive  trustee  by  the  mortgage 
being  satisfied,  or  from  a  trustee  of  a  term  to  attend  on  the  inheritance,  the  question 
who  is  or  is  not  entitled  to  the  equity  of  redemption  or  to  the  inheritance  may  be  a 
question  that  may  affect  him  as  to  the  conveyance  he  may  make ;  but,  at  the  same 
time,  there  is  no  direct  notice  afforded  by  the  document  in  the  hands  of  the  trustee  or 
mortgagee  of  any  ulterior  trust  beyond  this,  that  he  is  to  hold  for  the  persons  entitled. 
In  Maundrell  v,  Maundrell,  and  again  in  Ex  parte  Knott,  Lord  Eldon  discusses  the 
whole  doctrine,  to  which,  he  says,  he  has  considerable  aversion,  and  searches  with 
great  jealousy  into  the  cases ;  and  he  says  he  has  not  been  able  to  find  a  case  where  a 
person  being  a  mortgagee  withont  notice  of  a  previous  incumbrance  has  been  held  to 
be  entitled  to  obtain  from  the  trnstee  of  an  outstanding  legal  estate  the  conveyance  of 
that  estate,  when  the  trustee  himself  had  notice  of  the  intervening  incumbrance.  And 
I  must  say,  having  now  examined  a  great  number  of  authorities,  I  have  not  been  able 
to  find  a  case  of  that  description.  I  speak  of  cases  where  it  is  a  dry  trust  —  not  the  case 
of  a  mortgagee  whose  mortgage  is  unsatisfied,  but  the  dry  trust  of  a  satisfied  mortgage 
or  a  satisfied  term  of  years  attending  on  the  inheritance,  where  there  is  nothing  but 
the  trust  remaining  to  be  performed.  There  are  several  cases  where  the  purchaser  has 
been  allowed  at  the  last  moment,  after  payment  in  full  and  up  to  decree,  to  get  in  an 
earlier  mortgage ;  and  there  is  no  breach  of  duty  in  a  person  assigning  his  mortgage  to 
anybody  who  pays  him.  Any  purchaser  is  entitled  to  hold  that  which,  withont  breach 
of  duty,  has  been  conveyed  to  him.  But  the  case  put  by  Lord  Eldon  is  this :  Could 
the  purchaser  insist  on  any  benefit  to  be  derived  from  that  which  would  be  a  breach  of 
duty  or  breach  of  trust  in  the  trustee  '^  In  Ex  parte  Knott  he  says, '  Surely,  if  the 
purchaser  would  be  safe,'  —  if  the  purchaser  would  be  entitled  to  hold  the  estate  dis- 
charged of  the  trust,  —  'the  trustee  ought  to  be  sa'  The  trustee  should  be  pro- 
tected in  the  act  which  he  has  committed.  11  Yes.  614.  Whether  that  doctrine  will 
ultimately  be  held,  it  is  not  perhaps  important  for  me,  at  present,  to  say ;  but  I  must 
say,  on  looking  through  a  vast  number  of  volumes  of  the  earlier  and  later  authorities, 
I  have  not  found  any  such  case  as  Lord  Eldon  has  put,  —  I  have  not  found  any  case  in 
which  a  purchaser,  obtaining  a  conveyance  of  a  mere  dry  trust  estate  from  a  trustee  of 
a  satisfied  term,  or  from  a  mortgagee  whose  mortgage  has  been  satisfied,  such  trustee 
or  mortgagee  having  at  the  time  when  he  made  the  conveyance  notice  of  an  inter- 
vening charge  or  trust,  has  been  held  entitled  to  protect  himself  from  such  chargie  or 
trust  by  means  of  the  legal  estate  which  he  has  so  obtained/' 

In  Pilcher  v.  Rawlins,  supra,  Sir  W.  M.  James,  L.  J.,  said,  p.  268 :  "  I  do  not  mean 
in  the  few  observations  which  I  am  about  to  make,  to  refer  to  a  class  of  cases  which 
appear  to  me  entirely  distinct  in  principle  from  the  case  now  before  us.  I  mean  that 
class  of  cases  in  which  a  person  finding  himself  in  possession  under  a  defective  title 
has  cast  about  to  cure  that  defect  by  procuring  some  one  else  to  convey  an  outstand- 
ing legal  estate.  No  doubt  it  has  been  held  in  this  court  that  a  man  under  those  cir- 
cumstances may  get  in  a  mortgage  and  tack  his  defective  title  to  the  estate  of  that 
mortgagise.    ^He  has  also  been  allowed  to  get  in  an  outstanding  legal  estate  from  a 
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person  who,  being  a  trnstee  for  the  real  owner,  is  not  a  tmstee  for  the  person  seeking 
the  conveyance.  Bat  those  cases  where  the  person  seeking  the  conveyance  knew  the 
fact  that  the  trustee  was  tmstee  for  somebody  else,  and  could  not  convey  without  a 
breach  of  trust,  whilst  the  trqstee  was  left  in  ignorance,  —  those  cases,  I  say,  involve. 
a  principle  which  I  have  never  been  able  to  understand." 

In  Mumford  v.  Stohwasser,  supra.  Sir  G.  Jessel,  M.  K.,  said,  p.  562  :  "  There  is  a 
second  point  raised  on  which  I  have  a  word  to  say,  although  I  think  it  does  not  arise 
in  this  case.  I  mean  the  question,  what  the  effect  would  be  if  the  defendant  had  no 
notice  of  the  trust.  I  say  I  do  not  think  it  is  necessary  to  decide  it,  because  I  hold 
that  he  had  notice.  As  to  this  second  point,  there  has  been  a  great  conflict  of  opinion ; 
my  own  opinion  is,  that  even  without  notice  he  could  not  have  acquired  title ;  but.  as 
I  said  before,  there  is  probably  no  point  on  which  there  has  been  greater  difference 
of  opinion  I  entirely  subscribe  to  what  Lord  Justice  James  said,  in  the  case  of 
Pilcher  i;  Rawlins,  Law  Rep.  7  Ch.  259,  as  to  the  old  cases,  in  which  a  trustee  of  a 
term  to  attend  the  inheritance  was  allowed  to  assign  in  such  a  manner  as  to  give 
preference,  being  contrary  to  all  principle.  Those  were  really  cases  of  constructive 
notice,  because  the  person  taking  the  assignment  must  have  known  that  the  person 
assigning  was  a  trustee  for  some  one.  What  Lord  Justice  James  says  is  this,  Law 
Rep.  7  Ch.  268  *  Those  cases  where  the  person  seeking  the  conveyance  knew  the  fact 
that  the  trustee  was  trustee  for  somebody  else,  and  could  not  convey  without  a  breach 
of  trust,  whilst  the  trustee  was  left  in  ignorance,  —  those  cases,  I  say,  involve  a  prin- 
ciple which  I  have  never  been  able  to  understand.'  The  case  on  which  I  have  just 
expressed  my  opinion  is  the  converse  one  to  that  put  by  the  Lord  Justice.  I  do  not 
mean  the  actual  case  now  before  me,  because  I  hold  that  the  mortgagee  had  notice ; 
but  supposing  that  I  did  not  so  hold,  thjs  would  b^  t^^  c||y  Qf^Almatae_knQw^||gj]y|ftt  ^^ 
hA  lygg  ^^  |pia*-.Afl  assigning  QYflr.lhe_lflgal  e^^^  to  a  pernftnjwhQjiid-JiQt-knDw:  hejyg;^^ 
ft  trnftPA.  that  person  having  nreviouslv  acquired  an  equitable  in^^^roai-  •  onri  t  AfaiaHldiii 
hold,  it  that  nBat  pomt  mmp^  Igy  fiAPj^mfi,  which  Tthmk  it  does  not  in  this  case,  that 
)lie  setuiiU  ti(|Uilab|jB  p»^njT'^^;-p"^^^  or  the  p"V^'^WB****<y  »^^''^'|-i^^  f^'j^jy^y  j-f^^f^hjr    ^ 

_gain  any  priority  |  in  other  words,  that  a  person  knowing  that  he  is  a  truste        ^ 

without  receiving  value  at  tfie  time,  by  committing  it  breacTT  of  trns't,  deprive  his 
iWU.  lS^t\ii  tfue  trust  ortis' rights.  Here,  lioiWTWr'rtWTHJiiil  I  huit  16  decide  la 
whether  a  person  with  notice  at  the  time  he  takes  the  legal  estate  that  the  person 
assigning  it  is  a  trustee  of  the  estate  can  get  priority.  I  think  that  has  been  long 
since  settled.'' 

See  to  the  same  effect,  Maxfield  v.  Burton,  L.  R.  17  Eq.  15,  19;  Harpham  v.  Shack- 
lock,  19  Ch.  Div.  207.    Compare  Garnham  v.  Skipper,  34  W.  R.  136,  per  North,  J. 

If  the  folder  of  the  legal  title  transfers  it  to  the  second  equitable  clainaMrt,  who4» 
still  ignorant  of  the  prior  equity^  when  he  ought  to  convey  to  the  first  equitabls, 
<^imant,  the  actual  transferee,  having  got  the  title,  may  keep  it.  Thorndike  v. 
Hunt,  3  De  6.  &  J.  563;  Cooke  v.  Wilton,  29  Beav.  100 ;  Ratcliffe  v.  Barnard,  6  Ch. 
652 ;  Leask  v.  Scott,  2  Q.  B.  Div.  376  (dissenting  from  Roger  v,  Comptoir  D'Es- 
compte,  L.  R.  2  P.  C.  393) ;  London  Co.  v.  London  Bank,  21  Q.  B.  Div.  535 ;  Taylor 
V.  Blacklock,  32  Ch.  D.  560;  Colonial  Bank  v.  Hepworth,  36  Ch.  D.  36;  Miller  v.  ^  J|>J 


Boykin,  70  Ala.  469 ;  Ppnp|^  »    Swiff.  iC.u\    i  j^ggV^^^FW^^R^ •  Gibson  v.  Lenhart, 
101  Pa.  522.    See  also  T  Harvard  Law  Revn5-r^TT3tarvaf3T.aw  Rev.  309j  n.  ?. 

But  see  contra.  Sharpies  v.  Adams,  32  Beav.  213,  216 ;  l^umford  v.  Stohwasser, 
Bupra;  Maxfield  v.  Burton,  17  £q.  15,  17,  per  Jessel,  M.  R.;  Garnham  v.  Skipper, 
34  W.  R  136,  per  North,  J. ;  Barnard  v.  Campbell,  55  N.  Y.  456,  58  N.  Y.  73  (over- 
ruling Fenby  v.  Pritchard,  2  Sandf.  151)  ;(^Iuller  v.  Pondir,  55  N.  T.  325  (semble),  — 
Ed.     ^  -  -^  **    '   ■  '  -  -  —. 


7)     ^ 


A   £<-i^ 


-^ 


•  ..X- 


292  BATES  V.  JOHNSON.  [CHAF.  IIL 


BATES  V.  JOHNSON. 

In  Chancebt,  befobe  Sib  W.  Page  Wood,  Y.  C,  Apbil  20,  27; 

Mat  80,  1859. 

[Reported  in  Johtuon,  304.] 

Vice-Chancellob  Sib  W.  Page  Wood.*  The  facts  upon  which  the 
question  in  this  case  arises  may  be  very  shortly  stated.  In  1823,  pre- 
viously to  his  marriage,  Thomas  Ellis  Bates,  the  father  of  the  plain- 
tiffs, made  a  settlement,  by  which  he  agreed  to  convey  certain  real 
property,  of  which  he  was' seised  in  fee-simple,  to  trustees,  upon  trust 
for  his  then  intended  wife,  during  her  life,  for  her  separate  use,  with 
remainder  for  the  survivor  of  them  for  life,  with  remainder  for  their 
children.  He  afterwards  suppressed  that  settlement,  and  in  fraud  of 
it  made  three  successive  mortgages  of  the  property,  —  the  first  to  one 
Brooke,  since  deceased,  the  second  to  the  defendant  Nash,  and  the 
third  to  the  defendant  Hooke,  all  of  which  are  now  vested  in  Hooke. 
And  the  short  question  is,  whether,  each  mortgagee  having  advanced 
his  money  without  notice  of  the  settlement,  the  third,  who  has  got  in 
the  legal  estate  since  the  institution  of  the  suit,  can  insist  upon  that 
legal  estate  against  the  plaintiffs,  who  had  filed  their  bill  to  redeem 
the  first  mortgage. 

The  plaintiffs  admit,  that,  as  against  the  first  mortgagee,  tbey  are 

unable  to  establish  any  priority,  he  having  advanced  his  money  and 

taken  his  security  without  notice  of  their  equity ;  but  they  insist,  that, 

upon  redeeming  him,  they  will  be  entitled  to  the  estate  discharged  of 

the  subsequent  mortgages,  notwithstanding  the  legal  estate  has  been 

got  in  by  the  third  mortgagee  in  the  manner  I  have  described. 

j      The  plaintiffs,  of  course,  admit  the  long-established  doctrine,  that, 

1  where  there  are  three  successive  mortgagees,  the  third  taking  his 

I  security  without  notice  of  the  second  at  the  time  of  advancing  his 

^    .  I  money,  if  the  third  can  obtain,  even  after  bill  filed,  a  conveyance  of 

\      ^  I  the  legal  estate  from  the  first,  he  can,  as  it  is  termed,  ''  squeeze  out  *' 

-     r;  "^  /}  I  the  second,  although  at  the  time  of  obtaining  such  conveyance  he  had 

i  :  V      •'        1^^^^  notice  of  the  existence  of  the  second  mortgage.    The  fact  of  his 

^  maving  such  notice  at  the  time  of  his  getting  in  the  legal  estate  is  im- 

\  Material,  provided  he  had  no  such  notice  at  the  time  when  he  advanced 

i'his  money.  Whether  the  principle  is  satisfactory  or  not  is  not  the 
point,  but  it  is  now  settled  beyond  dispute  upon  the  authorities ;  and 
^  the  result  is  (although  I  am  not  aware  that  such  a  case  has  actually 
occurred),  that,  if  a  seeond  and  a  third  mortgagee  are  both  equally  de- 
sirous of  redeeming  the  first,  the  first  mortgagee  has  it  in  his  power,  if 
he  be  so  minded,  to  give  the  preference  to  which  of  the  two  he  pleases, 

^  See  supra,  p.  70,  n.  1.  —Ed. 
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—  a  result  contrary  to  the  ordinary  doctrine  of  the  court.  In  every 
case,  down  to-  Peacock  v,  Burt,  which  is  probably  one  of  the  most 
striking  of  the  kind,  it  has  been  held,  that,  when  once  a  subsequent 
incumbrancer,  who,  by  advancing  his  money,  without  notice  of  prior 
mesne  incumbrances,  stands  in  an  equally  good  position  with  them  in 
every  respect,  except  as  regards  time,  gets  in  the  legal  estate,  he  has  a 
right  to  avail  himself  of  that  legal  estate  until  the  whole  of  his  incum- 
brance is  discharged. 

Peacock  v,  Burt  was  a  very  strong  case,  for  this  reason :  There  the 
first  mortgagee  had  notice  of  the  second  mortgage  as  soon  as  it  was 
made ;  and,  with  that  notice  before  him,  he  made  further  advances  to 
the  mortgagor,  and  subsequently  joined  with  the  mortgagor  in  execut- 
ing a  transfer,  and  further  charge  on  the  estate,  in  favor  of  a  thh'd 
mortgagee,  without  informing  him  of  the  intervening  incumbrance,  of 
which  notice  had  been  given  him  for  the  very  purpose  of  protecting  it 
from  being  so  defeated :  yet  it  was  held,  that  ttie  third  mortgagee,  who 
had  thus  obtained  the  legal  estate,  was  entitled  to  hold  it  discharged 
from  the  intervening  incumbrance.^ 

But  the  plaintiffs  rely  on  the  covenant  on  the  part  of  the  settlor, 
that,  until  the  hereditaments  and  premises  shall  have  been  conveyed 
and  assured  pursuant  to  his  covenant,  all  and  every  the  hereditaments 
and  premises,  and  the  rents  and  profits  thereof,  shall  be  held,  paid,  ap- 
plied, and  disposed  of  upon  the  trust  mentioned  in  the  indenture  of 
settlement.  This,  they  say,  was  a  covenant  running  with  the  land, 
and  would  bind  the  first  mortgagee  when  once  he  had  notice.  It  was 
suggested,  that  possibly  it  might  bind  him  even  without  notice  as  a 
covenant  running  with  the  land,  so  as  to  give  a  right  of  action  at 
law ;  but,  at  all  events,  it  was  argued,  that  it  would  bind  him  after 
he  had  received  notice  of  the  settlement,  and  would  be  equivalent,  in 
fact,  to  a  declaration  of  trust,  and  ought  to  have  the  same  effect  as 
a  declaration  of  trust  inserted  in  his  mortgage,  and  binding  him, 
after  satisfying  his  own  debt,  to  hold  the  property  upon  the  trusts  of 
the  settlement ;  and  his  conscience  being  distinctly  and  clearly  affected 
by  the  trusts  of  the  settlement,  it  was  a  breach  of  trust,  as  the  plain- 
tiffs insisted,  in  him  to  convey  the  property  to  a  subsequent  mortgagee, 
mstead  of  conveying  it  upon  the  trusts  by  which  he  himself  was  af- 
fected. 

1  Peacock  v.  Bart,  4  L.  J.  n.  8.  Ch.  S3,  seems  to  have  been  misunderstood  The 
questionable  doctrine  of  tacking  was  not  involved.  A.  made  a  first  mortgage  to 
X.  for  £8,700;  he  then  made  a  second  mortgage  to  Y.  for  £2,000,  of  which  X.  was 
informed.  Finally  Z.  advanced  £12,000,  paying  £8,700  to  X.  and  taking  an  assignment 
from  him,  and  paying  the  balance  to  A.  Z*  had  no  notice  of  Y.'s  mortgage.  Y/s 
claim  was  postponed  to  Z.'&  The  strongest  opponents  of  the  English  doctrine  of 
tacking  cannot  properly  donbt  the  soondness  of  Peacock  v.  Burt.  Z.  advanced  his 
money  in  good  faith  on  the  strength  of  the  legal  title  at  that  time  conveyed  to  him. 
His  rights  were  the  same  as  they  wonld  have  been  if  X.  had  reconveyed  to  A. ;  and 
A.,  having  regained  the  legal  estate,  had  conveyed  to  Z.  to  secnre  the  £12,000.  Such 
was  the  case  in  Carlisle  Co.  v.  Thompson,  28  Ch.  D.  398;  West  London  Bank  v.  Reli- 
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After  carefully  reconsidering  the  authoritiefl  which  I  had  occasion  to 
refer  to  in  Carter  v.  Carter,*  I  do  not  see  that  there  can  be  any  doubt 
whatever  as  to  the  doctrine  established  by  the  authorities.  The  authori- 
ties, as  it  seems  to  me,  have  gone  to  this  extent  (although  I  am  still  of 
opinion  that  they  have  never  gone  further),  that  any  person  having  an 
unsatisfied  mortgage  or  charge  upon  real j^rojy^rty  is  at  liberty^  at~any~ 
Tiirae  before  dCCTHG,  10  (iOBvey  the  legal  estate  JDl  t.hp  prop^^rty.  in  re- 
spect of  his  unsatisfied  charge,  to  any  subsequent  incumbrancer,  who 
may  have  advanced  his  money  without  notice  of  any  intervening  or 
other  charge  or  incumbrance,  and  by  so  doing  may  give  taULat  othfifi 
incumbrancer  a  ri^ht^  which  this  court  cannot  \^}^f  frnm  him^  t/^  ingiat 
upon  the  legal  estate^  which^  as  the  court  holds^^  ^!L.l^^?  thus  properljr^ 
acquired. 

In  the  case  of  a  satisfied  mortgage,  where  the  mortgagee  would  hold 
simply  upon  trust  for  the  original  mortgagor  or  those  claiming  under 
him,  or  in  the  case  of  a  trustee  of  a  satisfied  term,  —  which  are  the 
cases  put  by  Lord  Eldon  in  Maundrell  v.  Maundrell '  and  Ex  parte 
Knott,'  —  I  do  not  find  any  authority  which  decides,  that,  where  no- 
tice has  once  been  fixed  upon  the  person  thus  holding  as  a  trustee  of  a 
dry  legal  estate  for  the  benefit  of  the  parties  entitled,  he  is  at  liberty 
to  convey  that  estate  to  a  third  party,  or  to  give  to  such  third  party  a 
security  which  could  only  be  acquired  through  the  medium  of  a  breach 
of  trust  on  his  part.  It  is  true,  that  I  do  not  find  any  authority  which 
expressly  determines  the  contrary :  Saunders  v.  Dehew,  and  Allen  v. 
Knight,*  which  came  first  before  V.-C.  Wigram,  and  afterwards  before 
Lord  Cottenham,  have  determined,  that,  where  there  is  an  express 
declaration  of  trust,  the  trustee  cannot  convey  the  property  otherwise 
than  in  the  condition  in  which  he  holds  it,  namely,  fettei*ed  with  the 
trusts  declared  by  the  deed.  But  those  were  cases  of  express  trust, 
and  therefore  distinguishable.  Upon  looking  through  all  the  authori- 
ties, I  adhere  to  the  observations  which  I  made  in  Carter  v.  Carter.^ 
I  have  not  been  able  to  find  any  case  such  as  Lord  Eldon  has  put,  and 
in  which  it  has  been  held  that  a  purchaser  obtaining  a  conveyance  of  a 
mere  dry  trust  estate,  whether  from  a  trustee  of  a  satisfied  term  or 
from  a  mortgagee  whose  mortgage  has  been  satisfied,  such  trustee  or 
mortgagee  having,  at  the  time  of  making  the  conveyance,  notice  of  an 
intervening  charge  or  trust,  the  purchaser  is  entitled  to  protect  himself 
from  such  charge  or  trust  by  means  of  the  legal  estate  which  he  has  so 
obtained.  And  it  appears  to  me  that  the  obseiTation  of  Lord  Eldon  is 
very  strong,  that  if  the  purchaser  can  so  protect  himself,  then  the  trustee 
ought  to  be  indemnified  in  respect  of  his  having  made  the  conveyance.* 
In  other  words,  you  can  hardly  say  that  the  estate  is  acquired  by  a 

ance  Society.  29  Ch.  Div.  954.    See  farther  Fourth  Society  v.  Williamg,  14  C.  D.  140; 
Hosking  t7.  Smith,  13  App.  Cas.  582.  —  Ed. 

1  3  K.  &  J.  617,  640.  a  10  Vcs.  246.  «  11  Vee.  614. 

*  5  Hare,  272 ;  a.  c.  on  appeal,  16  L.  J.  n.  8.  Ch.  370. 

<  See  per  Lord  Eldon  in  Ex  paHi  lEnott,  11  Yes.  614. 
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conveyance  which  is  a  breach  of  trust  on  the  part  of  the  peraon  mak- 
ing it,  and  known  to  be  so  by  him  at  the  time  that  he  is  making  the 
conveyance. 

In  applying  the  law  to  the  facts  of  the  case  before  me,  all  I  find  is 
this :  I  find  a  first  mortgagee,  who  advances  his  money,  and  takes  his 
security,  without  any  notice  whatever  of  the  trust  Whether  he  is 
affected  by  the  covenant  running  with  the  land  is  a  question,  which,  if 
it  be  necesstlry  to  determine  it  at  all,  must  be  determined  by  a  court  of 
law.  He  takes  his  security  without  any  notice  whatever,  either  upon 
the  face  of  his  mortgage  deed  or  otherwise,  of  any  trust.  There  is  no 
engagement  upon  his  part  to  perform  any  trust.  It  is  not  like  the  case 
put  in  argument,  on  behalf  of  the  plaintiffs,  of  a  declaration  of  trust 
of  a  satisfied  term,  where  the  party  obtaining  such  a  declaration  of 
trust  is  held  to  be  in  the  same  position  as  if  he  had  obtained  an  actual 
assignment  of  it,  the  declaration  of  trust  being  equivalent  to  an  actual 
assignment,  and,  therefore,  preventing  the  trustee  from  afterwards  part- 
ing with  the  legal  estate  for  the  benefit  of  himself,  and  to  the  detri- 
ment of  those  for  whom  he  has  declared  himself  to  be  a  trustee.  Here 
the  first  mortgagee  takes  the  legal  estate  without  making  any  declara- 
tion of  trust,  —  he  never  hears  of  the  existence  of  any  trust  affecting 
the  mortgaged  property  until  after  his  money  has  been  advanced ;  and 
in  that  state  of  circumstances  a  first  mortgagee  is,  I  apprehend,  in  the 
same  position  as  any  other  unsatisfied  mortgagee  having  notice  of  a 
subsequent  incumbrance,  and  has  a  ri^ht  to  ^'"^nflf'^''  ^^'^  ^^^*^^  oofofo  ^^ 
j^ested  in  him  to  any  person  who  will  pay  off  his  debt.  He  is  not  to 
be  fettered  or  incumbered  by  any  consideratiops  arising  out  of  a  trust 
which  he  has  never  undertaken,  and  of  which  he  is  never  informed 
until  after  he  has  parted  with  his  money.  Having  the  legal  estate  in 
his  hands,  he  is  justified  in  transferring  it  as  he  took  it  from  the  origi- 
nal mortgagor,  and  subject  only  to  the  equity  of  redemption  limited 
by  his  mortgage  deed,  and  may  transfer  it  to  the  second  or  to  the  third 
incumbrancer,  as  he  may  see  fit. 

That  being  the  position  of  the  first  mortgagee,  what  is  the  position 
of  the  subsequent  mortgagee,  who,  having,  like  the  first,  advanced  his 
money  without  notice  of  any  prior  trust,  obtains  from  the  first  that 
legal  estate  which  the  first  may  thus  lawfully  convey?  The  two  posi- 
tions seem  to  roe  correlative.  If  the  holder  of  the  legal  estate  can 
thus  lawfully  convey  it,  the  party  to  whom  he  so  conveys  it  can  law- 
fully avail  himself  of  it  for  the  purpose  of  repaying  to  himself  every 
advance  which  he  may  have  made  upon  the  security  of  the  property, 
without  notice  of  the  rights  of  any  other  person  in  priority  to  his  own. 
To  that  he  is  entitled,  according  to  the  authorities,  at  any  period  after 
bill  filed,  as  well  as  before,  until  a  decree  is  made  in  the  suit.  And  I 
cannot  in  substance  distinguish  the  case  before  me  from  the  class  of 
cases  ending  with  that  of  Peacock  v.  Burt. 

The  question  as  to  the  policy  of  assurance  appears  to  me  to  be  in- 
volved in  the  former.    If  I  had  held  thaf^the  plaintiffs,  upon  dischai^' 
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ing  the  fii*st  mortgage,  woald  be  entitled  to  redeem,  and  to  hold  the 
estate  free  from  the  subsequent  charges,  the  consequent  right  would 
have  followed,  and  they  would  have  been  entitled  to  hold  all  the  other 
property  included  in  the  mortgage  to  the  first  mortgagee  for  the  pur- 
pose of  recouping  to  themselves  whatever  they  might  so  have  paid  in 
discharging  the  first  mortgage.  In  other  words,  upon  payment  of 
the  mortgage  debt  they  would  have  been  entitled  to  all  the  securi- 
ties. The  second  question,  therefore,  in  substance,  resolves  itself 
into  the  first. 

As  regards  the  first,  it  appears  to  me,  upon  a  review  of  the  whole 
class  of  authorities,  that  there  is  nothing  to  justify  me  in  holding  that 
the  first  mortgagee  could  not  lawfully  part  with  his  legal  estate  so  long 
as  his  debt  remained  unpaid.  And  he  having  parted  with  it,  I  find 
nothing  in  the  authorities  to  authorize  me  in  saying  that  I  am  to  take 
the  legal  estate  away  from  the  holder  of  it  until  the  whole  of  his  debt 
has  been  satisfied.^ 

1  The  doctrine  of  ** tacking"  as  established  in  the  case  of  Marsh  v.  Lee,  1  Ch.  Ca. 
162 1  Hard.  173;  2  Vent.  837,  s.  c,  although  frequently  recognized  by  the  English 
courts,  —  Bovey  v.  Skipwith,  1  Ch.  Ca.  201 ;  Anon.,  2  Ch.  Ca.  35;  Anon.,  2  Ch.  Ca. 
208;  Windham  v,  Atkins,  2  Ch.  Ca.  212 ;  Cockes  v.  Sherman,  Freem.  C.  C.  13;  Haw- 
kins V.  Taylor,  2  Vem.  29 ;  Brace  o.  Marlborough,  2  P.  Wms.  491  (semUe) ;  Morret  v. 
Paske,  2  Atk.  52  (semble) ;  Matthews  v,  Cartwright,  2  Atk.  347;  Wortley  v.  Birkhead, 
2  Ves.  571 ;  3  Atk.  809,  s.  c. ;  Titley  v.  Davies,  2  Y.  &  C.  C.  C.  403  ;  Belchier  t7.  But- 
ler, 1  Eden,  523 ;  5  Bro.  P.  C.  (TomL  ed.)  292 ;  Robinson  o.  Davison,  1  Bro.  C.  C.  63 ; 
Peacock  v.  Burt,  4  L.  J.  n.  s.  Ch.  33  {semble) ;  Rooper  v.  Harrison,  2  K.  &  J.  86 
(semble) ;  Spencer  t'.  Pearson,  24  Beav.  266  ;  Atherley  v.  Bamett,  52  L.  T.  Rep.  736 ; 
Ledbrook  v.  Passman,  57  L.  J.  Ch.  855 ;  Taylor  v.  RuBsell,  '92,  A.  C.  244,  '91,  1  Ch.  8 
(but  see  Anon.,  Freem,  331),  —  is  to  be  regarded  as  anomalous.  Lord  Blackburn 
said,  in  Jennings  v.  Jordan,  6  App.  Cas.  714 :  "  Some  of  the  rules  acted  on  in  courts 
of  equity  in  the  kindred  subject  of  tacking  securities  on  the  same  property  are  founded 
upon  this,  that  a  mortgage,  after  the  time  specified  for  redemption  had  expired,  was 
an  absolute  estate,  which  no  doubt  it  was  at  law ;  and  that  the  equity  of  redemption 
was  only  a  personal  equity  to  take  away  the  legal  estate  from  him  in  whom  it  was 
Tested,  which  perhaps  it  originally  was.  It  would  seem  that  now,  after  equitable 
estates  have  been  treated  and  dealt  with  for  a  very  long  time  as,  to  all  other  intents, 
estates,  any  rules  founded,  on  the  antiquated  law  ought  to  be  no  longer  applicable,  and 
that  ctssante  rerftone,  ceisare  debet  ef  /sx;  but  some  rules  apparently  founded  on  this  an- 
tiquated law  have  been  so  uniformly  and  long  acted  upon  that  they  must  be  treated  as 
still  binding.  The  rule  was  first  laid  down  in  Marsh  v,  I^ee,  2  Vent.  337,  that  if  there  was 
a  subsequent  mortgagee,  who,  as  the  legal  estate  was  in  another,  could  only  be  a  mortga- 
gee of  the  equity  of  redemption,  whose  claim  being  prior  in  time  to  that  of  a  third  mort- 
gagee would  be  satisfied'  before  it,  yet  if  the  third  mortgagee  acquired  the  legal  estate, 
even  with  full  knowledge  of  the  existence  of  the  second  mortgage,  he  should  be  entitled 
to  squeeze  out  the  second  mortgage.  In  Brace  i;.  Duchess  of  Marlborough,  2  P.  Wms. 
491,  in  1728,  the  Master  of  the  Rolls  thought  that  the  rule  of  equity  was  so  settled, 
*  not,  however,  without  great  appearance  of  hardship ;  for  still  it  seems  reasonable  that 
each  mortgagee  should  be  paid  according  to  his  priority,  and  hard  to  leave  a  second 
mortgagee  without  remedy,  who  might  know  when  he  lent  his  money  that  the  land  was 
of  sufficient  value  to  pay  the  first  mortgage  and  his  own  also ;  to  be  defeated  of  a  just 
debt  by  a  matter  inter  alios  acta,  a  contrivance  between  the  first  mortgagee  and  the 
third,  is  great  severity.'  Yet  notwithstanding  these,  as  it  seems  to  me,  unanswerable 
objections  to  the  rule,  he  considered  it  established.  In  Wortley  v.  Birkhead,  2  Ves. 
8tti.  571,  Lord  Hardwicke  intimates,  I  think  pretty  plainly,  that  if  it  were  then  to  be 
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DODDS  V.  HILLS. 
In  Chakcebt,  before  Sm  W.  Page  Wood,  V.  C,  Mabch  22,  1865. 

[B^IHHied  in  2  Hemming  Sf  MiUer,  424.] 

The  plaintiff  was  a  married  woman  (suing  by  next  friend) ,  upon 
whom  certain  shares  in  the  Whittle  Dean  Water  Company  had  been 
settled  for  her  separate  use.  The  shares  stood  in  the  name  of  Henry 
Hills,  as  sole  trustee,  having  formerly  stood  (as  the  share  certificate 
showed)  in  his  name  jointly  with  that  of  another  person. 

On  the  19th  of  September,  1857,  Hills  obtained  an  advance  from 
the  defendant.  Smith,  out  of  the  funds  of  a  club  of  which  Smith  was 
secretary ;  as  security  for  which  he  executed  a  transfer  of  the  said 
trust  shares,  and  handed  the  same,  together  with  the  certificate  of  the 
shares,  to  Smith.  He  also  gave  a  promissory  note  to  the  treasurer  of 
the  club. 

Further  advances  were  made  by  Smith,  partly  out  of  the  funds  of 
the  same  and  another  club  of  which  also  Smith  was  secretary,  and 
partly  out  of  his  own  moneys ;  and  it  was  verbally  arranged  between 
Hills  and  Smith  that  the  shares  should  be  held  by  Smith  as  security  for 
these  further  sums.  The  security  of  the  shares  appeared  to  have  been 
given  to  Smith  personally  to  indemnify  him,  and  not  directly  as  a  secu- 
rity to  the  clubs.  At  the  time  when  these  advances  were  made.  Smith 
had  no  notice  of  the  trust,  or  that  the  shares  were  not  the  absolute 
poperty  of  Hills.  Hills  regularly  received  the  dividends,  iand  paid 
them  over  to  the  plaintiff. 

On  the  7th  of  June,  1868,  Hills  absconded;  and  on  the  30th  of 
June  a  petition  in  bankruptcy  was  filed,  under  which  he  was  declared 
bankrupt. 

On  the  14ih  of  June,  1868,  the  plaintiff  and  her  husband  informed 
Smith  that  Hills  held  the  shares  upon  trust  for  the  plaintiff. 

On  the  19th  of  June,  1863,  Smith  sent  the  transfer,  with  the  certifi- 

settled  for  the  first  time  he  wonld  have  decided  the  other  way,  but  that  it  was  settled ; 
and  in  Titley  o.  Davies,  2  Y.  &  C.  C.  C.  403,  In  1743,  he  acted  upon  it ;  and  now,  after 
the  lapse  of  nearly  a  century  and  a  half  more,  I  think  only  the  legislature  can  do  away 
with  this  rule."  See  also  West  London  Bank  v.  Reliance  Society,  29  Ch.  Div.  954,  957, 
961,  963 ;  2  Fisher,  Mortgages  (3d  ed.),  600. 

The  English  doctrine  of  "  tacking  "  has  met  with  no  favor  in  this  country.  1  Story, 
£q.  Jur.  (13th  ed.),  §§  413-419  ,*  4  Kent  (13th  ed.)  177-179 ;  Osbom  v.  Carr,  12  Conn. 
195,  208 ;  Gallion  ».  McCaslin,  1  Blackf.  95,  n.  3 ;  Wing  v,  McDowell,  Walk.  Ch.  175 ; 
Giant  V.  United  States  Bank,  1  Cai.  Cas.  112;  Bridgen  v.  Carhartt,  Hopkins,  234; 
Biazee  v,  Lancaster  Bank,  14  Ohio,  318,  321 ;  Henderson  v.  Neff,  U  S.  &  R.  208, 222 ; 
Chandler  v.  Dyer,  37  Yt.  345 ;  Siter  v,  McClanachan,  2  Grat.  280,  300,  301.  But  the 
general  prevalence  of  the  system  of  registration  here  deprives  the  doctrine  of  all  prac- 
tical importance.    See  also  La  Toaehe  v.  Dunsany,  1  Sofa,  ft  Lef.  137, 157.  —  £d. 
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cate,  to  the  secretary  of  the  company  for  registration,  and  the  shares 
were  on  the  following  day  registered  in  the  name  of  Smith. 

The  Whittle  Dean  Water  Company  was  constituted  by  act  of 
Parliament,  with  which  the  Companies  Clauses  Consolidation  Aot 
was  incorporated. 

The  bill  prayed  that  the  transfer  of  the  shares  might  be  set  aside ; 
or,  m  the  alternative,  that  the  plaintiff  might  be  let  m  to  redeem. 

Mr.  Willcock,  Q.  C,  and  Mr.  Torriano^  for  the  plaintiff. 

Mr.  EendaU^  in  the  same  interest.^ 

Mr.  Ampklett^  Q.  C,  and  Mr.  €•  C.  Barber^  for  the  defendants,  were 
not  called  upon. 

Vice-Chancellor  Sib  W.  Pagb  Wood.  It  is  impossible  to  give  the 
plaintiff  any  relief  against  this  transfer.  It  is  a  case  of  great  hardship 
upon  the  plaintiff ;  but  the  defendant  Smith  does  not  appear  to  me  to 
be  in  any  way  answerable  for  that  The  shares  stood  in  the  name  of 
Hills  apparently  as  absolute  owner ;  and  he  purported,  as  such  owner, 
to  transfer  them  to  Smith  by  way  of  security.  There  is  some  obscurity 
in  the  evidence,  as  to  whether  Smith  took  the  shares  as  representing 
the  different  clubs ;  but  the  real  effect  of  the  evidence  is,  I  think,  that 
the  security  was  given  personally  to  Smith  himself,  which  somewhat 
simplifies  the  case.  After  the  transfer  was  given  to  Smith,  Hills  con- 
tinued to  receive  the  dividends ;  and  the  arrangement  seems  to  have 
been  this :  Smith,  being  responsible  to  his  societies  for  the  money, 
required  Hills  to  give  him,  by  way  of  indemnity,  such  a  power  over  the 
shares  as  would  enable  him,  Smith,  whenever  he  pleased,  to  make 
himself  legal  owner.  That  Hills  did,  by  executing  a  transfer,  and 
Smith  allowed  him  to  remain  on  the  register  and  receive  the  dividends 
as  long  as  he  made  no  default  in  respect  of  the  advances,  being  content 
as  mortgagee  with  the  power  given  to  him  of  registering  the  transfer. 
When  this  arrangement  was  made.  Smith  had  no  notice  of  the  trust ; 
and,  after  having  received  notice,  he  registered  the  transfer.  At  the 
time  of  the  transfer  he  acquired  the  power  to  register  himself  as  owner 
of  the  shares.  Hills  could  not  displace  the  equity  thus  acquired,  nor 
was  anything  further  necessary  to  be  done  on  his  part  to  complete  the 
transaction.  Although  it  is  true  that,  as  between  him  and  the  com- 
pany, Smith  did  not  become  the  owner  until  after  registration,  nothing 
but  his  own  act  was  necessary  to  make  him  complete  master  of  the 
shares.  His  position  was  like  that  of  a  person  to  whom  an  estate  is 
conveyed,  to  become  legally  vested  on  the  performance  of  some  con- 
dition, such  as  the  making  of  a  demand,  or  the  like ;  and  in  such  a 
case,  notice  of  a  trust  would  not  prevent  the  subsequent  performance 
or  effect  of  this  condition.* 

It  was  suggested  that  the  transfer  could  not  be  completed  without  a 
breach  of  trust ;  but  that  is  not  so.  After  the  notice.  Smith  did  not 
require  Hills  to  commit  any  breach  of  trust,  or  to  do  anything.     It  is 

1  The  argament  for  the  plamtiff  is  omitted.  —  Ed. 

*  See  Hame  v.  Dixon,  37  Oh.  St  66j  Back  v.  Winn,  11  B.  Mon.  920, 323.— En. 
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the  case  of  a  person  advancing  money  on  an  equitable  security  without 
notice  of  a  ti'ust,  and  afterwards  getting  in  the  legal  estate^  and  no 
more  mvolves  a  breach  of  trust  than  when  a  mere  incumbrancer  gets  in 
the  legal  estate  as  tabtda  m  naufragio.  As  to  the  subsequent  securities, 
it  appears  to  me  clear  that  the  further  advances  were  made  on  the 
faith  of  having  the  security  of  the  shares.  There  has  been  no  attempt 
to  shake  the  evidence  on  this  point  by  cross-examination.  Some  sug- 
gestion was  made  that  the  defendant  was  guilty  of  negligence,  such  as 
to  fix  him  from  the  outset  with  notice  of  the  trust.  But  there  is  no 
evidence  of  any  negligence.  The  certificate  showed  only  that  Hills  and 
another  were  once  joint  owners  of  the  shares.  Even  if  the  fact  of 
money  being  in  the  hands  of  two  persons  could  be  considered  to  be 
any  kind  of  evidence  of  a  trust,  it  would  be  most  dangerous  (especially 
in  a  case  where  the  money  has  ceased  to  stand  in  two  names)  to  say 
that  a  purchaser  is  thereby  put  upon  inquiry.  There  was  nothing  to 
raise  a  legitimate  suspicion  in  any  one's  mind.  Nor  is  there  anything 
in  the  fact  that  the  mortgagor  was  left  in  the  legal  possession  of  the 
shares,  and  in  the  receipt  of  the  dividends.  Such  a  circumstance  might 
be  material  m  a  case  of  bankruptcy,  Cut  that  would  be  only  under  the 
doctrine  of  reputed  ownership.  There  was  nothing  unreasonable  in 
allowing  the  mortgagor  to  hold  until  it  became  necessary  to  enforce  the 
power  of  taking  actual  possession. 

The  plaintiff  is  of  course  entitled  to  redeem,  and  there  will  be  the 
usual  decree  for  account  and  redemption.' 

2  Redfeam  v,  Ferrier,  I  Dow,  50 ;  5  Pat  (Scotch)  Ap.  Cas.  707,  s.  c. ;  Ortigoaa  r. 

JaSTSftr 


\^[sfmhU\'  Soci^t^^n^rale  v.  Walker,  11  App.  Cas.  20;  28*; 

>t8  V.  WilliamBon,  38  Ch.  D.  485  {aembie) ;  Moore  v.  Northwestern  Bank,  '91,  2  Ch. 
599  (semble) ;  Bums  r.  Lawrie's  Trusts  (Court  of  Session,  1840)  2  D.  1348;  Brewster 
V.  Sime,  42  Cal.  139 ;  Thompson  v.  Toland,  48  Cal.  112;  Winter  v.  Belmont,  53  Cal. 
428 ;  Atkinson  v.  Atkinson,  8  AU.  15;  LK>well, 'IHUlBftr  of  Stock,  §  9tf;  i  uan-ara 
Law  Rev.  5.  6  Accord. 

Donaldson  v.  Gillot,  L.  R.  3  £q.  274<  corUra.  See  also  Re  Tahiti  Co.,  17  Eq.  273, 
explained  in  France  v.  Clark,  26  Ch.  Div.  257,  22  Ch.  D.  830.  In  this  last  case  cer- 
tificates of  shares  with  a  power  of  attorney  signed  in  hlank  were  pledged,  and  wrong- 
fully transferred  by  the  pledgee  to  an  innocent  purchaser.  The  blanks,  it  was  decided, 
operated  as  notice  to  the  purchaser,  that  he  was  buying  at  his  peril.  But  see  now 
Colonial  Bank  v.  Hepworth,  15  App.  Cas.  278-9,  per  Lord  Watson,  and  compare  2 
Ames'  Cases  on  BUls  and  Notes,  868,  §  13,  f .  —  £d. 
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THE  DIRECTORS,  Ac.  OF  THE  SHROPSHIRE  UNION  RAIL- 
WAYS  AND  CANAL  COMPANY,  Plaintiffs  in  Error,  v. 
THE  QUEEN,  on  the  Prosscdtion  of  EMMA  SARAH  ROB- 
SON,  Defendant  in  Error. 

In  the  House  of  Lords,  March  5,  9,  1875. 

[RtpcrUd  m  Law  RepcrtB,  7  House  of  Lards,  496.] 

The  Lord  Chancellor  (Lord  Cairns)  .^  My  Lords,  if  it  were  not 
for  the  very  sincere  respect  which  I  entertain  for  the  unanimous  opinion 
of  the  learned  judges  of  the  Court  of  Exchequer  Chamber,'  I  should  have 
thought  that  this  case  was  an  extremely  simple  one,  and  that  if  it  had 
fallen  to  be  decided  in  one  of  the  courts  of  equity,  to  whose  adminis- 
tration the  subject-matter  more  properly  belongs,  it  could  hardly  have 
admitted  of  any  serious  argument. 

My  Lords,  the  prosecutor  of  the  mandamus  in  this  case  was  Mrs. 
Robson,  the  widow  of  one  Christopher  Robson.  She  came  before  the 
Court  of  Queen's  Bench  for  the  purpose  of  obtaining  a  mandamus  to 
order  the  directors  of  the  Shropshire  Union  Railways  and  Canal  Com- 
pany to  transfer,  in  their  books,  into  her  own  name,  a  sum  of  £3,712  10«. 
of  tiieir  consolidated  stock  of  1854,  which  was  then  standing  in  the 
name  of  George  Holyoake.  She  came  with  an  instrument  of  transfer 
under  the  seal  of  Holyoake  executed  on  the  5th  of  May,  1869 ;  but 
that  instrument  of  transfer  was  not  executed  until  after  notice  had 
been  given  to  her  of  the  infirmity  of  her  previous  title.  It  is  very 
properly  admitted  on  both  sides  that  the  case  must  be  dealt  with  as  if 
it  had  fallen  to  be  decided  before  that  document  had  been  executed. 

Looking  at  the  case  as  it  stood  before  that  document  was  executed, 
the  facts  which  are  clearly  to  be  borne  in  mind  are  these :  George  Holy- 
oake had  standing  in  his  own  name  (for  I  disregard  the  history  of  the 
period  during  which  another  name  was  associated  with  his)  stock  of  the 
company  to  the  value  of  £3,712  IO5.  Undoubtedly  he  held  that  stock  as 
trustee  for  the  defendants,  and  in  no  other  character.  The  special  case 
states  that  this  stock  was  in  his  name  in  the  year  1863,  from  which  time 
he  has  held  it  '*  as  trustee  in  trust  for  the  Shropshire  Union  Railways 
and  Canal  Company,  and  in  no  other  capacity  whatsoever,  and  thence- 
forth from  time  to  time  all  the  dividends  which  have  become  payable  on 
the  stock  were  invested  in  the  names  of  the  chairman  of  the  company 
and  other  directors  thereof,  who  have  held  the  same  as  trustees  for  the 
company." 

It  was  perfectly  legitimate  that  these  defendants  should  own  the 
stock.    It  is  perfectly  in  accordance  with  law  that  they  should  have 

1  All  that  18  inaterial  to  the  nnderstanding  of  the  case  being  contained  in  the  jnd^ 
ment  of  the  Lord  Chancellor,  the  rest  of  the  case  is  omitted.  —  Ed. 
«  L.  R.  8Q.  B.  420.  — Ed. 
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bad  that  Btock,  which  they  could  not  hold  in  their  own  names,  stand- 
ing for  them  in  the  name  of  a  trustee  or  in  the  names  of  trustees,  and 
in  that  state  of  things  undoubtedly  the  position  of  matters  was,  that 
the  defendants  had  the  whole  beneficial  interest  in  the  stock  belonging 
to  and  forming  part  of  the  property  of  the  company.  Theirs  was  the 
equitable  title.  Holyoake  was  a  person  who  held  merely  the  legal  title 
and  the  right  to  transfer  the  stock.  He  was  able,  if  not  interfered 
with,  to  transfer  the  stock  to  any  other  person,  and  to  give  a  valid  re- 
ceipt for  the  purchase-money  to  any  person  who  had  not  notice  of  the 
beneficial  interest  of  the  defendant.  On  the  other  hand,  any  person 
with  whom  Holyoake  might  deal  by  virtue  of  his  title  upon  the  register, 
had,  or  ought  to  have  had,  these  considerations  present  to  his  mind. 
He  ought  to  have  known  that  although  Holyoake's  name  appeared 
upon  the  register  as  the  owner  of  these  shares,  and  although  Holyoake 
could  present  to  him  the  certificates  of  this  ownership,  still  it  was  per- 
fectly possible  either  that  these  shares  were  the  beneficial  property  of 
Holyoake  himself,  or  that  they  were  the  property  of  some  other  per- 
son. If  he  dealt  merely  by  equitable  transfer,  or  equitable  assignment 
with  Holyoake,^  and  if  it  turned  out  that  the  beneficial  ownership  of 
Holyoake  was  coincident  and  coextensive  with,  his  legal  title,  well  and 
good ;  his  right  would  be  accordingly,  so  far  as  Holyoake  was  con- 
cerned, complete.  But  if,  on  the  other  hand,  it  should  turn  out  that 
Holyoake's  beneficial  interest  was  either  niZ,  or  was  not  coextensive 
with  the  whole  of  his  apparent  legal  title,  then  I  say  any  person  deal- 
ing with  Holyoake,^  by  way  of  equitable  bargain  or  contract,  should 
have  known  that  he  could  only  obtain  a  title  which  was  imperfect,  and 
would  not  bind  the  real  beneficial  owner.  And,  my  Lords,  he  also 
might  have  known,  and  should  have  known,  this,  that  if  he  desired  to 
perfect  his  title,  and  make  it  entirely  secure,  he  had  the  most  simple 
means  open  to  him,  —  he  had  only  to  take  Holyoake  at  his  word.  If 
Holyoake  represented  that  he  was  the  real  owner  of  these  shares,  the 
proposed  transferee  had  only  to  go  with  Holyoake,  or  to  go  with  the 
authority  of  Holyoake  in  his  possession,  to  the  company,  and  to  re- 
quire a  transfer  of  those  shares  from  the  name  of  Holyoake  into  his 
own  name.  If  he  had  obtained  that  transfer,  and  the  company  had 
made  it,  no  question  could  have  arisen,  and  no  litigation  could  subse- 
quently have  taken  place. 

That  being  the  state  of  things,  your  Lordships  have  on  the  one  hand 
the  directors  clearly  the  equitable  owners  of  the  stock  in  question. 
You  have,  on  the  other  hand,  Mr.  Bobson,  the  person  dealing  with 
Mr.  Holyoake  for  an  equitable  charge,  having,  in  his  power,  if  he  was 
BO  minded,  to  obtain  a  perfectly  valid  legal  charge,  which  would  have 
made  his  title  complete.  Your  Lordships  have  to  deal  with  a  case  of 
a  pre-existing  and  undoubted  equitable  title,  and  circumstances  which 
are  aUeged  to  have  defeated  and  to  have  taken  away  that  pre-existing 

^  Holyoake  deposited  the  certificates  with  Robeon  as  security,  and  coreimnted  to 
execute  a  legal  mortgage  of  the  shares  on  request.  —Ed. 
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equitable  title.  My  Lordfi,  that  pre-existing  equitable  .title  may  be  de- 
feated by  a  supervening  legal  title  obtained  by  transfer.  And  I  agree 
with  what  has  been  contended,  that  it  may  also  be  defeated  by  conduct, 
by  representations,  by  misstatements  of  a  character  which  would  operate 
and  inure  to  forfeit  and  to  take  away  the  pre-existing  equitable  title. 
But  I  conceive  it  to  be  clear  and  undoubted  law,  and  law  the  enforce- 
ment of  which  is  required  for  the  safety  of  mankind,  that,  in  order  to 
take  away  any  pre-existing  admitted  equitable  title,  that  which  is  relied 
upon  for  such  a  purpose  must  be  shown  and  proved  by  those  upon 
whom  the  burden  to  show  and  prove  it  lies,  and  that  it  must  amount 
to  something  tangible  and  distinct,  something  which  can  have  the  grave 
and  strong  effect  to  accomplish  the  purpose  for  which  it  is  said  to  have 
been  produced. 

I  have  anxiously  striven  to  understand  what  were  the  circumstances 
or  what  was  the  line  of  conduct  which  is  said  in  this  case  to  operate  to 
defeat  the  admitted  equitable  title,  and  I  have  been  able  to  discover 
only  four  matters  which  are  stated  either  separately  or  all  together  to 
have  produced  that  effect. 

My  Lords,  in  the  first  place,  the  arguments  at  your  Lordships'  bar 
on  behalf  of  the  respondent  appeared  to  me  to  go  almost  to  this,  that 
whenever  you  have  an  equitable  owner  who  is  the  absolute  owner,  that 
is  to  say,  entitled  to  the  whole  equitable  interest,  such  a  person  ought 
not  to  have  a  trustee  at  all  holding  the  indicia  of  legal  ownership ;  or, 
if  he  chooses,  for  his  own  purpose,  to  have  such  a  trustee,  he  must  be 
in  danger  of  suffering  for  every  act  of  improper  conduct  by  that  trustee ; 
and  that,  therefore,  if  the  person  entitled  absolutely  to  the  equitable 
interest  in  a  share  in  a  railway  company,  chooses  for  his  own  purpose 
to  have  that  share  standing  in  the  name  of  a  trustee  for  him,  he  will  be 
bound  not  merely  by  a  valid  legal  transfer  of  that  share  by  the  trustee, 
but  by  any  equitable  dealing  or  contract  which  the  trustee  may  choose 
to  enter  into.  My  Lords,  that  is  a  very  serious  proposition.  It  goes 
not  merely  to  shares,  but  it  goes  to  land,  and  to  every  other  species  of 
property ;  and  it  goes  to  say  that,  whereas  there  is  a  large,  well-known, 
recognized,  and  admitted  system  of  trusts  in  this  country,  that  system 
of  trusts  is  to  be  cut  down  and  moulded  and  reduced  to  this,  that  it  is 
to  be  a  system  applicable  only  to  infants,  married  women,  or  persons 
with  limited  interests ;  and  that  wherever  the  limited  interest  has 
ceased,  and  the  equitable  interest  has  become  entire  and  complete 
without  any  limit,  there  the  equitable  owner  is  under  some  measure  of 
obligation  with  regard  to  his  duty  of  watching  his  trustee,  an  obliga- 
tion which  does  not  lie  upon  a  limited  owner.  I  find  no  authority  for 
such  a  proposition,  and  I  feel  satisfied  that  your  Lordships  will  not  be 
disposed  to  introduce,  for  the  first  time,  that  as  a  rule  of  law. 

What  was  the  next  circumstance  founded  upon?  It  was  this,  that 
the  equitable  owners,  the  directors,  allowed  this  stock  to  stand  in  one 
name  only.  My  Lords,  is  the  doctrine  now  to  be  introduced  for  the 
first  time,  that  a  cestui  que  trust  who  has  one  trustee  only  is  to  be* 
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bonnd  to  exercise  a  greater  amount  of  vigilance  or  to  take  further 
precautions  than  he  would  have  to  take  if  he  had  two  or  three  trus- 
tees? What,  then,  is  to  be  said  to  the  case  of  there  being  two  or 
three  trustees,  and  one  becoming  the  survivor?  Is  there,  then,  to  be 
a  fresh  duty  cast  upon  the  cestui  que  trusty  which,  if  he  does  not 
perform,  he  is  to  be  in  some  danger  from  the  act  of  that  one  trustee, 
and  in  some  way  to  be  responsible  for  that  act  for  which  he  would 
not  be  responsible  if  there  had  been  more  trustees  than  one  ?  I 
know  of  no  authority  for  that  proposition,  and  I  think  your  Lord- 
ships will  not  be  prepared  to  introduce  now  for  the  first  time  that  new 
rule  of  law. 

What,  my  Lords,  was  the  next  circumstance  that  was  founded  upon? 
It  was  this,  that  this  one  trustee  had  previously  committed  a  breach 
of  tnist,  and  that  the  breach  of  tfust  had  been  condoned  by  the  cestuU 
que  trust.  No  doubt  that  which  was  in  the  eye  of  any  court  a  breach 
of  trust  had  been  committed.  It  had  been  observed  by  the  cestuis  que 
trusty  and  the  attention  of  the  trustee  had  been  called  to  it  He  gave 
to  the  cestuis  que  trust  a  reason,  which  your  Lordships  may  think  to 
have  been  satisfactory  or  unsatisfactory,  but  which  in  point  of  fact 
was  accepted  by  the  cestuis  que  trust.  Their  confidence  in  the  trustee 
does  not  appear  to  have  been  shaken ;  they  evinced  that  confidence 
by  allowing  him  to  replace  the  stock  in  his  sole  name,  and  to  have 
it  in  his  sole  name.  They  could  have  had  no  sinister  or  improi)er 
object  in  that,  and  they  gave  by  that  the  strongest  proof  that  they 
were  satisfied  that  their  trustee  ought  not  to  be  held  to  have  forfeited 
their  confidence.  But,  my  Lords,  I  repeat  that  here  again  is  a  sug- 
gestion that  a  new  rule,  entirely  unknown  in  courts  of  equity,  so  far 
as  I  am  aware,  should  be  introduced ;  namely,  that  persons  claiming 
by  a  subsequent  equitable  title  are  to  be  allowed  to  displace  a  previous 
equitable  title  by  entering  upon  a  review  of  the  previous  conduct  of 
the  trustee  who  has  created,  or  attempted  to  create,  a  second  equitable 
title,  and  if  they  can  find  any  previous  misconduct  by  him,  to  found 
upon  that  previous  misconduct  some  claim  to  displace  the  previous 
equitable  title. 

Then,  my  Lords,  in  the  fourth  place,  this  circumstance  was  relied 
upon,  that  the  cestuis  que  trust  had  allowed  the  trustee  to  have  posses- 
sion of  the  certificates  of  the  shares.  Now,  a  certificate  of  the  shares 
or  stock  of  a  railway  company  is  merely  a  solemn  affirmation  under 
the  seal  of  the  company  that  a  certain  amount  of  shares  or  stock 
stands  in  the  name  of  the  individual  mentioned  in  the  certificate.  Un- 
doubtedly the  stock  did  stand  in  the  name  of  Mr.  Holyoake.  If  I  am 
right,  the  directors  were  justified  in  having  it  in  his  name,  and  they 
were  also  justified  in  giving  him  the  certificates,  which  did  no  more 
than  tell  that  which  any  person  would  have  found  out  by  looking  at 
their  books ;  namely,  that  the  stock  stood  in  his  name.  It  is  said  that 
there  was  some  complete  protection  in  the  possession  of  the  certifi- 
cates, so  that  if  the  holder  passed  them  over  to  another  person,  that 
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other  person  would  think  he  obtained  a  good  title,  becanae  no  transfer 
could  be  permitted  without  the  production  of  the  certificates.  But,  my 
Lords,  whether  a  transfer  should  be  permitted  or  not  under  those 
circumstances  would  be  entirely  within  the  discretion  of  the  direc- 
tors. They  were  not  bound  to  permit  a  transfer  without  the  pro- 
duction of  the  certificates ;  but,  though  not  bound  to  permit  a  transfer, 
I  apprehend  they  would  not  be  in  any  way  answerable  if  the  transfer 
should  be  in  any  case  made  without  the  production  of  the  certificates 
of  the  shares. 

Therefore,  my  Lords,  if  we  are  to  proceed,  as  your  Lordships  will 
proceed,  upon  the  well-established  system  of  trusts  prevailing  in  this 
country,  I  cannot  find  that  there  was  anything  done  by  the  cestuis  que 
trust  in  this  case  which  ought  to  forfeit  and  displace  that  equitable  title 
of  which,  as  I  began  by  saying,  they  were  clearly  possessed. 

The  case  would  be  entirely  different  if  any  misstatement  had  been 
made  by  the  directors,  if  anything  had  been  said  by  them  to  Mr.  Rob- 
son,  or  if  anything  had  been  placed  by  them  on  the  face  of  any  docu- 
ment stating  something  which  was  not  the  truth,  upon  the  faith  of 
which  Mr.  Robson  might  have  acted.  That  was  the  question  which 
came  before  the  court  in  the  case  of  Rice  v.  Rice,^  referred  to  at  your 
Lordships'  bar,  and  which  appears  to  have  been  an  authority  acted 
upon  by  the  Court  of  Exchequer  Chamber.  There  a  vendor,  who  un- 
questionably would  have  been  held  to  have,  in  the  eye  of  the  court  of 
equity,  a  lien  for  his  purchase-money,  for  some  purpose  indorsed 'upon 
the  deed  a  receipt  for  that  purchase-money,  stating  that  it  had  been 
paid.  That  was  just  the  same  thing  as  if  he  had  stated  that  he  had 
not  a  lien,  or  that  he  did  not  wish  to  insist  upon  a  lien  for  the  purchase- 
money;  and  it  would  have  been  contrary  to  the  first  principles  of 
equity,  and,  indeed,  of  common  sense,  to  say  that,  after  that  deed  had 
been  given  by  him  to  the  purchaser,  and  the  purchaser  armed  with 
that  deed  had  created  an  interest  in  some  third  party  on  the  faith  of 
that  statement,  the  vendor  could  subsequently  come  forward,  and. 
as  against  that  third  party,  claim  to  be  put  in  possession  of  that  lien 
which  by  the  indorsement  of  that  receipt  he  had  virtually  surrendered. 

My  Tx)rds,  the  case  of  Waldron  v.  Sloper,*  which  was  decided  by 
the  same  learned  judge,  is  a  case  also  entirely  separate  und  distinct 
from  the  present.  There  the  incumbrancer,  who  had  no  interest  what- 
ever as  a  mortgagee,  except  by  the  delivery  to  him  and  the  retainer  by 
him  of  the  title-deeds  of  the  property,  chose  to  give  up  those  title- 
deeds.  It  is  true  that  he  gave  them  up  upon  an  allegation  that  they 
were  wanted  for  a  temporary  purpose ;  but  in  place  of  asking  for  them 
again,  and  of  regaining  the  possession  of  them  when  that  temporary 
purpose  was  satisfied,  he  allowed  them  to  remain  in  the  hands  of  the 
mortgagor  for  three  or  four  years,  and  during  that  space  of  time,  during 
which  he  was  virtually  leavmg  his  security  in  the  possession  of  another, 
that  other  by  the  possession  of  the  title-deeds  was  enabled  to  create  a 

1  2  Drew.  73.  3  1  Drew.  198. 
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fresh  equitable  mortgage,  which  was  held,  in  consequence  of  the  laches 
of  the  first  mortgagee,  to  have  priority  over  the  first. 

My  Lords,  neither  of  those  cases  has,  as  it  appears  to  me,  any  appli- 
cation to  the  present  The  present  appears  to  me  to  be  simply  the  case 
of  an  ordinary  trustee  holding  property  of  the  kind  in  question  for  a 
cestui  que  trusty  and  an  incumbrance  created  by  the  trustee,  which  can 
only  carry  to  that  fresh  incumbrancer  such  interest  as  the  trustee  could 
give.  The  trustee  could  not  give  an  interest  as  against  his  cestui  que 
trusty  and  therefore  it  appears  to  me  that  the  incumbrancer,  now  repre- 
sented by  the  plaintiff  in  the  mandamus^  is  not  entitled  to  have  the 
transfer  in  the  company's  books  of  the  stock  in  question. 

I  therefore  submit  to  your  Lonlships,  and  move,  that  the  decision 
of  the  Court  of  Exchequer  ChaiAber  should  be  reversed,  and  that  the 
judgment  on  the  motion  for  a  mandamus  should  be  entered  for  the 
defendants.^ 

1  Pinkett  v.  Wright^  2  Hare,  120, 12  CL  &  F.  764 1.  c. ;  Attorney-General  v.  Flint, 
4  Hare,  147, 156;  Manningford  v.  Toleman,  1  Coll.  670;  Clack  v,  Holland,  ,19  Beav. 
262,  274  [sembU)  (explaining  Martin  v.  Sedgwick,  9  Bear.  333) ;  Roberts  v.  Croft,  2 
Be  O.  &  J.  1 ;  Stackhooae  v.  Jeney,  1  J.  &  H.  721 ;  Cory  v.  Eyre,  1  D.  J.  &  S.  149 
itevMe);  Baillie  v.  KcKewan.  35  Beav.  1 77;  Newton  v.  Newton,  L.  R.  4  Ch.  Ap.  143;  6  £q. 
135, 8.  c.  {$emble) ;  Waldy  v.  Gray,  20  £q.  238 ;  Sb  Morgan,  18  Ch.  D.  93 :  New  London 
Bank  v.  Brocklebank,  46  L.  T.  Rep.  339 ;  Nat.  Bank  v.  Jackson,  33  Ch.  Div.  1 ;  Hnmber 
V.  Richards,  45  Ch.  D.  589 ;  Ray  v.  FerreU  (Ind.,  1891)  27  N.  E.  R.  159;  Winbom  o. 
Gorrell,  3  Ired.  Eq.  117;  Anketel  v.  Converse,  17  Ohio  St.  11  {sembfe);  Wood  v. 
Maitland,  10  Phila.  84 ;  1  Leg.  Cfaron.  R.  848,  8.  o. ;  Phison  v.  Ivey,  1  Terg.  296, 338 
(sembU) ;  Craig  v.  Leiper,  2  Yerg.  193;  Pillow  v.  Shannon,  3  Terg.  508;  Briscoe  v. 
Ashby,  24  Grat  454  {unMe)  Accord.  Bnt  see  contra,  St  Johnsbnry  v.  MorreU,  55  Vt 
165. 

Simflarly,  if  one  who  has  given  an  equitable  mortgage  upon  property  should  after- 
wards sell  or  mortgage  the  same  property  to  another,  who  was  content  to  advance  his 
money  without  exacting  a  conveyance  of  the  legal  title  from  the  mortgagor,  the  rights 
of  the  first  equitable  mortgagee  would  be  paramount.  Tylee  u,  Webb,  6  Beav.  552 ; 
Stevens  t^.  Stevens,  2  Coll.  20;  Allen  v.  Knight,  5  Hare,  272;  11  Jur.  527  (H.  L.); 
Roberts  v.  Croft,  2  De  G.  &  J.  1 ;  Hunt  v.  Elmes,  2  D.,  F.  &  J.  578. 

Bnt  if  a  cestui  que  trust,  or  equitable  mortgagee,  or  other  equitable  claimant,  by 
words  or  conduct  encourages  the  belief  that  the  trustee  or  mortgagor  is  the  absolute 
beneficial  owner  of  the  property,  he  will  of  course  be  estopped  to  assert  the  trust  or 
mortgage  against  a  subsequent  equitable  incumbrancer  who  has  acted  on  the  faith  of 
such  words  or  conduct.  Waldron  v,  Sloper,  1  Drew.  193  :JRice  t^.  Rice,  2  DrevCuIfcU 
Worthington  v.  German,  16  W.  R.  187 ;  Dowle  v.  Sanders,  2  H.  &  M.  24i}7^yard  v. 
Maud,  L.  R.  4  £q.  397 ;  Hunter  v.  Walters,  L.  R.  7  Ch.  Ap.  75 ;  L.  R.  11  £q.  292,  s.  c. ; 
Bickerton  v.  Walker,  31  Ch.  D.  151 ;  Farrand  v.  Yorkshire  Co.,  40  Ch.  D.  182 ;  Stoner 
V.  Brown,  18  Ind.  464 ;  Besson  v.  Eveland,  26  N.  J.  Eq.  468  ;  Wilson  v.  Hicks,  40  Oh. 
St.  418.  See  also  Union  Bank  v.  Kent,  39  Ch.  Div.  238;  Niven  v,  Belknap,  2  Johns. 
573 ;  Leach  v.  Ansbacher,  55  Pa.  85.  —  Ed. 
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EYRE,  Appellant,  v.  J.  W.  BURMESTEB  and  Others, 

Respondents. 

In  the  House  of  Lords,  April  1,  4,  7,  Mat  20,  1862. 

[Reported  tn  10  Hoiue  of  Lords,  90,]* 

1    r^\&  The  Lord  Chancellor  (Lord  Westburt).^    My  Lords,  the  facts 

_^  .  material  for  the  decision  of  this  appeal  are  few,  and  may  be  shortly 

stated.  In  October,  1854,  the  late  Mr.  John  Sadleir  made  a  mortgage 
to  the  appellant,  Mr.  Eyre,  of  certain  estates  in  Ireland,  to  secure  the 
payment  by  Sadleir  to  Eyre  of  considerable  sums  of  money.  After- 
wards, and  in  September,  1855,  John  Sadleir,  being  very  largely  in- 
debted to  the  London  and  County  Joint  Stock  Bank,  conveyed  these 
estates  and  other  large  estates  in  Ireland  to  the  respondents,  who 
represent  the  bank,  to  secure  such  debt  and  further  advances  then 
made  by  the  bank  to  Sadleir.  No  mention  was  made  by  Sadleir  to 
the  respondents  of  the  fact  of  the  mortgage  to  Eyre ;  but  the  estates 
in  question  were  conveyed  by  Sadleir  to  them  as  free  from  any  en- 
cumbrance. Before  this  mortgage  to  the  bank  was  completed  by  re- 
gistration of  the  deeds  in  Ireland,  the  fact  of  Eyre's  mortgage  was 
discovered  by  the  agents  of  the  respondents,  who  therefore  refused 
to  allow  the  arrangement  between  Sadleir  and  themselves  to  remain 
unless  he  obtained  a  release  from  Eyre  of  the  estates  in  question. 
This  Sadleir  engaged  to  do ;  and  he  prevailed  upon  Eyre  to  execute  a 
deed  of  reconveyance  to  Sadleir  himself  of  these  estates,  in  considera- 
tion of  Eyre's  receiving  from  Sadleir  other  securities  of  equal  or  greater 
value.  The  substituted  securities  consisted  chiefly  of  a  large  number 
of  shares  in  the  Royal  Swedish  Railway,  and  of  a  promissory  note  for 
£12,000,  expressed  to  be  made  and  signed  by  Mr.  Dargan.  But  the 
shares  were  fictitious,  having  been  fabricated  by  John  Sadleir  for  the 
purpose,  and  the  promissory  note  was  a  forgery.  An  actual  fraud  of 
a  gross  and  criminal  character  was  therefore  committed  by  Sadleu: 
upon  Eyre ;  and  by  means  of  that  fraud  the  release  of  Eyre's  mort- 
gage was  obtained. 

The  release  was  contained  in  a  deed  dated  the  5th,  but  executed  on 
the  13th  of  October,  1855.  By  it  Mr.  Eyre  reconveyed,  gi-anted,  re- 
leased, and  confirmed  unto  John  Sadleir  the  estates  comprised  in  the 
mortgage  deed  of  October,  1854.  No  consideration  for  this  reconvey- 
ance is  expressed  in  the  deed  itself,  but  the  real  agreement  between 
the  parties  is  contained  in  a  contemporaneous  agreement  of  the  6th  of 
October,  1855. 

After  the  execution  of  this  deed  of  reconveyance  to  John  Sadleir  no 
further  conveyance  was  made  by  Sadleir  to  the  respondents.  They 
were  assured  of  the  fact  of  the  reconveyance,  and  the  mortgage  was 

^  See  supra,  70,  n.  1.  The  concnrriDg  opinionB  of  Lord  Cranworth  and  Lord  Chelms* 
ford  are  also  omitted.  — £d. 
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either  completed  or  allowed  to  continue.  The  estate  so  reconveyed 
by  Eyre  remained  in  John  Sadleir  until  he  committed  suicide  in  the 
month  of  February,  1856.  On  that  event,  the  fraud  of  Sadleir  was 
discovered. 

These  estates  have  been  since  sold  by  an  order  of  the  Encumbered 
Estates  Court  in  Ireland.  With  respect  to  the  proceeds  of  that  sale,  a 
contest  has  arisen  l^etween  Eyre  and  the  London  and  County  Bank ; 
Eyre  claims  the  benefit  of  his  original  mortgage,  and  insists  that  the 
reconveyance  is  void  for  fraud.  The  bank  directors  claim  the  benefit 
of  the  reconveyance  as  purchasers  for  valuable  consideration,  without 
notice  of  the  fraud  committed  by  Sadleir  on  Eyre,  and  on  that  ground 
the  court  below  has  given  judgment  in  their  favor. 

A  purchaser  for  valuable  consideration  without  notice  will  not  be 
deprived  by  a  court  of  equity  of  any  advantage  at  law  which  he  has 
fairly  obtained  for  his  protection.  But  in  the  present  case  the  estate 
reconveyed  by  Eyre,  remained  in  Sadleir,  and  was  never  conveyed  by 
Sadleir  to  the  bank.  In  answer  to  this  objection,  the  respondents  in- 
sist on  the  estoppel  created  by  the  previous  conveyance.  This  answer 
would  be  good  as  against  Sadleir  and  all  claiming  under  him.  The 
estoppel  created  by  the  antecedent  contract  and  conveyance  by  Sadleir 
would  bind  parties  and  privies,  that  is,  Sadleir  and  those  claiming  un- 
der him.  But  the  claim  of  Eyre  is  against  Sadleir  by  paramount  right, 
to  recover  the  estate  of  which  Eyre  had  been  deprived  by  fraud,  and 
Sadleir  acquired  no  interest  to  feed  his  prior  contract  by  virtue  of  that 
fraudulent  transaction. 

It  is  urged  by  the  respondents  that  the  reconveyance  when  made  by 
Eyre  enabled  Sadleir  to  obtain  money  froin^  the^  bank,  and  that  the 
iprtgage  was  completed  on  tiie  faitli  of  tte  reconveyaiice.^'TIie  evi- 
dence  does  noTappear  to  me  to  prove  either  of  these  positions.  But 
granting' that  it  does,  the  reconveyance  was  to  Sadleir  and  was  ob- 
tained by  him  by  fraud  and  covin.  There  was  no  contract  or  direct 
communication  between  the  respondents  and  Eyre,  who  acted  with 
perfect  bona  fides.  The  respondents  left  Sadleir  to  obtain  the  recon- 
veyance, and  they  can  claim  the  benefit  of  it  only  under  Sadleir,  whose 
act  they  must  take  as  it  is.  Ifj(which  is  not  proved)  thejhad  iidr 
vanced  money  to  Sadleir  on  the  faith  oTIhe  release  and'their  actual 
possession  pf  it,  but  without  taking  a  conveyance,  they  might  have 
had  a  lien  on  the  deed  itself ;  but  their  interest  in  the  estate  being 
equitable  only  would  still,  in  my  opinion,  have  been^  subject  to  the 
superior  equity  of  Eyre.*  Whilst  the  estate  remained  in  Sadleir,  so 
long  was  it  liable  to  be  pursued  and  recovered  by  Eyre.  But  there  is 
no  sufficient  proof  of  any  such  advance  by  the  bank ;  and  the  only 
foundation  of  the  bank's  claim  is  the  mortgage  by  Sadleir  prior  to  the 
deed  of  reconveyance.     That  mortgage  and  contract  would  bind  any 

^  Parker  v.  Clarke,  SO  Beav.  54  (bat  see  French  v.  Hope,  56  L.  T.  Rep.  57) ;  Pea- 
body  r.  Fenton,  3  Barb.  Ch.  451 » 464-5  Accord,  See  also  the  analogona  cases  of  bills 
of  exchange,  tupra,  p.  000,  n.  0.  —  Ed. 
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interest  subsequently  acquired  by  Sadleir.  But  under  the  reconvey- 
ance he  obtained  none ;  for,  as  between  Sadleir  and  Eyre,  the  latter 
was  still  the  owner,  and  might  at  any  time  during  the  life  of  Sadleir, 
by  bill  in  equity  have  set  aside  the  release,  and  obtained  a  reconvey- 
ance of  the  estate,  and  an  interim  injunction  to  restrain  any  alienation 
of  it  by  Sadleir.  This  equitable  title  still  remains  unimpaired,  and 
ought  to  be  preferred  to  any  claim  by  the  bank. 

I  therefore  advise  your  Lordships  that  the  orders  of  the  court  4>elow 
be  reversed,  and  that  it  be  declared  that  the  claim  of  the  appellant  to 
priority  in  respect  of  his  mortgage,  ought  to  have  been  allowed ;  and 
that  the  case  be  remitted,  with  that  declaration,  to  the  Landed  Estates 
Court.  If  the  appeUant  has  obtained  any  additional  security  under 
the  agreement  of  the  6th  October,  1855,  not  comprised  in  his  original 
mortgage,  that  must  be  given  up  or  accounted  for  to  the  bank.^ 


CAVE  V.  30.CKENZIE. 
In  Chancebt,  before  Sib  Geoboe  Jessel,  M.  B.  April  20,  1877. 

\ReporUd  in  46  Law  Journal  Beports,  Chancery,  564.] 

The  defendant  William  Franks  Mackenzie  entered  into  a  contract  in 
writing  for  tlie  purchase  of  a  freehold  farm  at  the  price  of  £4,600,  and 
afterwards  assigned  the  benefit  of  the  contract  to  his  son,  the  defend- 
ant James  Talfourd  Mackenzie,  in  consideration  of  a  debt  alleged  to 
be  due  from  the  former  to  the  latter  for  his  services.  The  claim  in  the 
action,  to  which  the  vendor  was  not  a  party,  was  for  a  declaration  that 
William  Franks  Mackenzie  entered  into  and  signed  the  contract  as 
agent  for  the  plaintiffs,  and  not  as  purchaser  on  his  own  account,  and 
for  an  injunction  and  damages.  An  issue  was  directed,  and  the  jury 
found  a  verdict  for  the  plaintiffs  in  terms  of  the  above  declaration. 

The  action  now  came  on  upon  motion  for  judgment.  William  Franks 
Mackenzie  by  his  defence  claimed  the  benefit  of  the  Statute  of  Frauds, 
and  James  Talfourd  Mackenzie  by  his  defence  insisted  that  he  was  a 
purchaser  for  value  from  his  father  without  notice  of  the  alleged  agency. 

Mr.  Davey  and  Mr,  Romer^  for  the  plaintiffs. 

Mr.  Chitty  and  Mr.  CracknaU^  for  the  defendants. 

The  Master  of  the  Rolls.  —  I  must  say  that  I  am  surprised  at 
the  way  in  which  this  case  has  been  contested  after  the  verdict  of  a 
jury.  The  case  made  by  the  plaintiffs  is  one  of  extreme  simplicity.  It 
is  that  the  defendant  William  Franks  Mackenzie  was  instructed  by  them 
to  buy  a  farm  for  £4,600;  that  William  Franks  Mackenzie  entered 

1  Heath  v.  Crealock,  10  Ch.  22 ;  Eelley  v.  Jennesa,  50  Me.  455 ;  Jackson  v.  Mills,  13 
Johns.  468 ;  Sinclair  v.  Jackson,  8  Cow.  587 ;  Jackson  v.  Hoffman,  9  Cow.  271 ;  Bnr- 
chard  v.  Hnbbard,  11  Oh.  316 ;  Buckingham  v.  Hanna,  2  Oh.  St.  555 ;  Gregory  v.  Peo 
pies,  80  Va.  355  Accord.  —  Ed. 
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into  the  contract  in  his  own  name ;  and  afterwards  finding  that  it 
was  a  beneficial  contract,  asserted  that  he  was  beneficial  owner  in 
equity  of  the  estate,  and  denied  that  he  was,  as  the  jury  have  found 
he  was,  the  agent  of  the  plaintiffs  in  buying  it.  Furthermore  it  ap- 
pears that  with  a  view  of  preventing  the  plaintiffs  obtaining  the  benefit 
of  the  contract,  which  is  stQl  a  contract  at  this  present  moment,  he 
made  an  agreement  with  his  son,  the  defendant  James  Talfourd  Mac- 
kenzie, and  in  consideration  of  a  sum  of  money  due  to  him,  or  alleged 
to  be  due  to  him  for  his  services,  transferred  to  James  Talfourd  Mac- 
kenzie his  alleged  equitable  interest  under  the  contract 

James  Talfourd  Mackenzie  claims  the  benefit  of  such  interest  as  pur- 
chaser for  value  without  notice,  and  prays  the  same  benefit  of  this 
defence  as  if  he  had  raised  the  same  by  plea.  William  Franks  Mac- 
kenzie asks  to  have  the  benefit  of  the  statute  passed  for  the  prevention 
of  frauds  and  perjuries,  that  is,  for  the  prevention  of  the  very  thing  of 
which  he  has  been  convicted,  and  he  has  the  good  sense  and  sound 
judgment  to  instruct  counsel  to  argue  that  the  statute  passed  for  that 
pui*pose  is  to  prevent  the  only  order  which  I  can  make  against  him, 
which  is,  that  he  pay  the  costs  of  the  litigation  occasioned  by  such 
fraud. 

The  defences,  like  all  legal  defences,  must  be  considered  and  de- 
cided without  reference  to  the  behavior  of  any  party  to  the  litigation, 
and  I  must  say  whether  they  are  well  founded  in  law.  First  of  all  I 
will  deal  with  the  defence  of  James  Talfourd  Mackenzie.  Hehj 
claimed  the  benefit  of  being  a  bona  fde  purfihafler  for  vulup  witlinnt 
"^tice,  and  \\\^n  that  thft  piamtigs  nftyp  v<*ry  pmpprly  npt  taken  issue, 
~hf»^^^lfiP  it  ia  jmnifttf^rmi.  \i  thfty  have  a  prior  claim  to  tlic  estate,  the 
question  whether  the  whole  transaction  between  the  father  and  son  was 
a  sham  or  not  is  entirely  unnecessary  to  be  tried ;  because  in  equity 
that  which  is  prior  in  time  is  better  in  title.  If  the  plaintiffs  are  right 
they  will  therefore  be  entitled  to  judgment  as  against  James  Talfourd 
Mackenzie.  As  far  as  he  is  concerned  there  is  no  doubt  about  giving 
what  they  claim.  They  are,  in  fact,  purchasers,  through  William 
Franks  Mackenzie,  their  agent,  and  to  give  them  what  they  claim 
seems  to  be  a  matter  of  couree.* 

I  am  of  opinion  that  the  defendant,  William  Franks  Mackenzie,  ought 
to  pay  the  costs  of  the  litigation.  The  order  as  to  costs  will  go  against 
both  defendants.^ 

1  The  rest  of  the  opinion,  in  which  the  learned  jndge  decide4  that  the  agent  could 
not  Bet  up  the  Statute  of  Frauds  to  defeat  the  plaintiff's  claim,  is  omitted,  as  well  as 
the  arguments  of  counsel.  —  Ed. 

2  Moore  v.  Jervis,  2  Coll.  60 ;  Brandon  v.  Brandon,  7  D.  M.  &  G.  365 ;  Cory  u. 
Eyre,  1  D.,  J.  &  S.  149 ;  Re  European  Bank,  L.  R.  5  Ch.  Ap.  358 ;  Cowdrey  v. 
Vandenburgh,  101  U.  S.  572  (sembU) ;  Robeson  v,  Roberts,  20  Ind.  155,  161  ;  Sims 
V,  WilHon,  47  Ind.  228 ;  Summers  v.  Hutson,  4S  Ind.  228 ;  Kastner  r.  Pibilinski,  96 
Ind.  229;  Moore  v.  Moore,  112  Ind.  149 ;  Ames  v,  Richardson,  29  Minn.  330;  Turner 
0.  Hoyle,  95  Mo.  337 ;  Johnson  Co.  v,  Boyden,  27  Mo.  Ap.  341 ;  (but  see  contra. 
Garland  v.  Harrison,  17  Mo.  282 ; )  Stafford  r.  Van  Rensselaer,  Hopk.  569 ;  9  Cow. 
316,  8.  c;    Bush  V,  Lathrop,  22  N.  Y.  535  (aemble) ;  Schafer  v.  Reilly,  50  N.  Y.  61 
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(iemble) ;  Trnrteefl  r.  Wheeler,  61  N.  T.  88 ;  Greene  v.  Wamick,  64  N.  T.  2S0 ;  Ddaa- 
cej  V.  Steams,  66  N.  T.  157  ;  Crane  t^.  Tamer,  67  N.  T.  437 ;  Reid  v,  Sprague,  72  K 
Y.  457  (sembU) ;  Wertbrook  v.  Gleaeon,  79  N.  T.  23 ;  Decker  v.  Boice,  83  N.  T  215 ; 
Simpson  v,  Del  Hoy,  94  N.  T.  689  (sembie);  Fairbanks  v.  Sargent,  104  N.  T.  108; 
(bat  see  contra,  Marraj  p.  Lylbam,  2  Johns.  Ch.  441,  and  livingaton  v.  Dean,  2  Johns. 
Ch.  479,  per  Mr.  Chancellor  Kent;  James  v.  Morej,  2  Cow.  247,  297;)  Downer  v. 
South  Royalton  Bank,  39  Vt.  25  Accord. 

Bat  see  contra^  Nat.  Bank  v.  Texas,  20  WalL  72,  89 ;  Porter  v.  King,  I  Fed.  Hep. 
755  {aemble) ;  Olds  v.  Cnmmings,  31  111.  188,  192  {Bemble)  ;  Sumner  v.  Waugh, 
5}  111.  531,  538  {sembie);  Silverman  v.  Bullock,  98  HI.  11 ;  Crosby  v.  Tanner,  40 
Iowa,  136 ;  Ohio  Co.  v.  Bees,  2  Md.  Ch.  25,  37  [aemble) ;  Bloomer  v,  Henderson, 
G  Mich.  395  (see  Terry  v.  Tattle,  24  Mich.  214);  Hibernian  Bank  v.  Ererman, 
52  Miss.  500  (sembie) ;  Losey  v.  Simpson,  3  Stockt  246 ;  Woodruff  v.  Depue,  1 
McCart.  168 ;  Shannon  v,  Marselis,  Sazt.  413 ;  Reilly  v.  Mayer,  I  Beas.  55 ;  Lavallette 
V.  Thomson,  2  Beas.  274 ;  Starr  v.  Haskins,  26  N.  J.  £q.  414 ;  De  Witt  v.  Van  Sickles. 
29  N.  J.  Eq.  209  (sembie) ;  Grocer's  Bank  v.  Neet,  29  N.  J.  Eq.  449  (sembie) ;  Trapha- 
gen  V.  Hand,  36  N.  J.  Eq.  384  ;  (bat  see  a.  c.  38  N.  J.  Eq.  613 ;  and  Conorer  v.  Van 
Mater,18N.  J.Eq.  481;)  Mott  v.  Clarke,  9  Barr,  399 ;  McConnell  v.  Wenrich,  16  Pa. 
365 ;  Hendrickson's  Appeal,  24  Pa.  363 ;  Wethrill's  Appeal,  3  Grant,  281 ;  Pryor  v. Wood, 
31  Pa.  142 ;  Mullison's  Estate,  68  Pa.  212, 216  ;  Kountz  v.  Kirkpatrick,  72  Pa.  376, 385 ; 
Appeal  of  Mifflin  Bank,  98  Pa.  150;-  Moore  v.  Holcombe,  3  Leigh,  597  (semUe) ;  Gor- 
don i;.  Rixey,  76  Va.  694 ;  Stoner  v.  Harris,  81  Va.  451 ;  Kellogg  v.  Fancher,  24  Wis. 
21.  Most  of  the  preceding  cases  contra  were  founded  upon  certain  dicta  of  Mr.  Chan- 
cellor  Kent  in  Murray  v.  Lylbum,  2  Johns.  Ch.  441,  and  Livingston  v.  Dean,  2  Johns. 
Ch.  479  (see  also  James  v,  Morey,  2  Cow.  247,  297) ;  bat  these  dicta  have  been  ax- 
pressly  repudiated  in  New  York.    See  cases  cited  supra  in  the  prepeding  paragraph. 

Purchase  rBOM  the  Fraudulbmt  Assignee  of  a  Chose  ik  Action. —  If  the 
owner  of  a  chose  in  action  is  induced  by  fraud  to  assign  the  same  in  writing,  and  the 
fraudulent  assignee  assigns  in  tnm  to  an  innocent  paxchaser,  the  defrauded  assignor  is 
postponed  to  the  purchaser.  Ashwin  v.  Burton,  32  L.  J.  Ch.  196  ;  Colonial  Bank  r 
Cady,  15  App.  Cas.  267  (sembie) ;  Pochin  v.  Robinous  (Court  of  Session  1869),  7  R.  622 ; 
Talty  V,  Freedman'sCo.,  93  U.  S.  321  (sembie) ;  Cowdrey  v.  Yanden burgh,  101  V.  S.  572 
(sembie) ;  Adams  v.  District,  17  Ct.  CI.  351 ;  Amhrose  p.  Evans,  66  Cal.  74 ;  Arnold  v. 
j^\*^ar.iy^  ftg  Cal.  402 ;  Otis  ».  (jardner,  105  HI.  436  jCampbell  v.  iirackenndge,  8  Blackf. 
471  (sembie) ;  M^N  9.  Moore,  1 12  Ind.  199 ;  Plummer  v.  People's  Bank,  65  Iowa,  405 ; 
Eversole  v.  Biaule,  50  Md.  95 ;  Cochran  v,  Stewart,  21  Minn.  435 ;  Etheridge  v,  Galla- 
gher, 55  Miss.  458;  International  Bank  v,  German  Bank,  71  Mo.  183 ;  Lea  v.  Tomer, 
89  Mo.  487;  Neuhoff  v,  O'Reilly,  93  Mo.  164;  Putnam  v.  Clark,  29  N.  J.  £q.  412; 
Grocer's  Bank  v.  Neet,  29  N.  J.  Eq.  449  ;  Moore  v.  Metropolitan  Bank,  55  N.  T.  41 ; 
(compare  Merchants'  Bank  v.  Lividgston,  74  N.  Y.  223 ;)  Combes  v.  Chandler,  33  Ohio 
St.  178 ;  (but  see  Osbom  v.  McClelland,  43  Oh.  St.  284 ;)  Taylor  v.  Gitt,  10  Barr,  428 
Linnard's  App.,  34  Alb.  L.  J.  316;  (compare  Leiper's  App.  108  Pa.  377 ;)  State  Bank 
V.  Hastings,  15  Wis.  75. 

But  see  contra,  Cockell  v.  Taylor,  15  Beav.  103 ;  Barnard  v.  Hunter,  2  Jor.  n.  b. 
1213 ;  Taliaferro  v.  First  Bank,  71  Md.  200,  214  (sen^e) ;  Poillon  v.  Martin,  I  Sandf. 
Ch.  539 ;  Covell  v.  Tradesman's  Bank,  1  Paige,  131 ;  Bush  v.  Lathrop.  22  N.  Y.  535  ; 
Cutts  7.  Guild,  57  N.  Y.  229.  See  also  Donnell  v.  Thompson,  13  Ala.  440;  Blackman 
V.  Lehman,  63  Ala.  547. 

The  decisions  in  favor  of  the  purchaser  are  commonly  put  upon  the  ground  that  the 
defrauded  assignor  is  estopped  from  asserting  his  ownership.  For  a  criticism  of  this 
doctrine  and  a  suggestion  of  a  more  satisfactory  prinqple  leading  to  the  same  resalt, 
see  1  Harv.  L.  Rev.*  7-8.  If  the  first  assignment  is  procured  by  duress  it  has  been 
thought  that  the  intimidated  assignor  should  prevail  against  the  innocent  pnrchaser. 
Barry  r.  Eqaitable  Society,  59  N.  Y.  587  (sembie) ;  see  also,  Whitridge  v.  Barry,  42  Md. 
140.  But  this  view  seems  unsound.  1  Harv.  L.  Rev.  8.  A  mere  bailment  of  a  chose 
in  action,  without  a  written  assignment,  will  not  preclude  the  bailor  from  reclaiming  the 
chose  in  action  from  an  innocent  purchaser  from  a  bailee.  Midland  Co.  i\  Hitchcock, 
549.    See  also  Combs  v,  Hodge,  21  How.  397.  —  Ed. 
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CAVE  V.  CAVE. 
Ik  Chakcert,  before  Sm  Edwabd  Fry,  J.,  April  20,  23,  1880. 

[Reported  in  15  Chancery  Division,  639.] 

The  plaintiffs  were  the  cestuis  que  trust  under  the  settlement  executed 
on  the  marriage  of  Mr.  and  Mrs.  Frederick  Cave  on  the  27th  of  January, 
1863.  On  the  27th  of  November,  1867,  the  defendant  Charles  Cave 
was  appointed  trustee  of  the  settlement,  and  in  the  year  1871  he  be- 
came the  sole  trustee. 

The  trust  funds,  which  were  at  that  time  in  his  hands,  consisted  of 
£3,600  advanced  on  mortgage  and  £276  consols.  Out  of  these  sums 
£1,950  and  £702  lis.  6d.  were  improperly  invested  in  the  purchase  of 
certain  lands  at  Wandsworth  in  the  following  manner :  — 

Charles  Cave,  the  trustee,  received  the  trust  moneys  which  had  been 
secured  on  mortgage  in  1872,  and  paid  it  to  an  account  in  the  National 
and  Provincial  Bank  in  the  Joint  names  of  himself  and  his  brother  Fred- 
erick Cave.  A  cheque  was  drawn  on  this  account  in  June,  1872,  by  the 
two  in  favor  of  Frederick  Cave,  and  the  money  was  laid  out  in  the  pur- 
chase of  freehold  land  at  Wandsworth.  Charles  Cave  acted  in  the  pur- 
chase as  trustee  of  the  settlement  and  also  as  solicitor  of  himself  and 
of  Frederick  Cave,  and  the  conveyance  of.  the  property  was  made  to 
Frederick  Cave,  and  the  deeds  relating  to  the  property  were  held  by 
Charles  Cave,  the  trustee  of  the  settlement. 

In  September,  1872,  another  cheque  was  drawn  by  Charles  Cave  and 
Frederick  Cave  on  their  banking  account  in  favor  of  the  Accountant- 
General  of  the  Court  of  Chancery,  and  the  proceeds  were  applied  in 
purchasing  other  land  at  Wandsworth,  and  the  conveyance  of  the  land 
was  prepared  by  Charles  Cave,  and  was  made  to  Frederick  Cave. 

The  defendant  Philip  Chaplin,  on  the  10th  of  February,  1873,  ad- 
vanced to  Frederick  Cave  £2,500  on  a  first  mortgage  of  the  land  thus 
improperly  purchased,  which  contained  absolute  covenants  for  title  by 
Frederick  Cave.  Charles  Cave  acted  as  the  solicitor  of  Philip  Chaplin  in 
relation  to  the  said  advance,  and  stated  that  the  land  belonged  to  one 
of  his  brothers,  and  the  question  arose  whether  Philip  Chaplin  had  or 
had  not  constructive  notice  through  Charles  Cave  who  so  acted  as  his 
solicitor,  that  the  said  lands  had  been  purchased  with  and  represented 
the  trust  moneys  subject  to  the  trusts  of  the  settlement. 

In  October,  1873,  the  defendant  John  White  advanced  £1,800  on 
the  same  property  without  notice  of  the  first  mortgage,  and  on  this  oc- 
casion Charles  Cave  wrote  a  letter  to  Mr.  White  stating  that  Frederick 
Cave  had  lately  bought  the  freehold  house  and  land  at  Wandsworth, 
which  had  compelled  him  to  withdraw  some  of  his  capital  from  his 
business. 

The  other  defendants,  W.  Nichols  and  Haslam,  Appleton,  &  Com- 
pany, also  advanced  money  on  subsequent  mortgages  of  the  same  land 
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to  Frederick  Cave,  and  in  1874  Philip  Chaplin,  the  first  mortgagee,  made 
further  advances  on  the  same  security. 

In  1875  Frederick  Cave,  who  had  been  in  business  with  George  Cave, 
dissolved  partnership  upon  the  terms  of  his  paying  to  Geoi^e  Cave 
£5,000,  £2,250  of  which  was  secured  by  a  mortgage  of  the  same 
lands.  In  this  case,  however,  Mr.  Justice  Fry  was  of  opinion  that 
George  Cave  had  actual  notice  of  the  breach  of  trust. 

In  April,  1879,  Frederick  Cave  became  a  bankrupt,  and  the  plain- 
tiffs claimed  to  prove  against  his  estate  for  these  breaches  of  trust,  and 
they  also  claimed  priority  over  all  the  liens  claimed  on  the  land  by  the 
several  defendants,  on  the  ground  that  when  they  took  their  charges 
they  had  constructive  notice  of  the  breach  of  trust. 

The  defendants  denied  that  they  had  notice,  and  relied  especially  on 
the  fraud  of  Charles  Cave  as  a  circumstance  raising  a  presumption  that 
he  would  not  have  communicated  the  circumstaaces  of  his  fraud  to  the 
mortgagees. 

Cooksouj  Q.  C,  and  EveriU^  for  the  plaintiffs. 

Fischer^  Q.  C,  and  W.  H.  Cochran^  for  the  first  mortgagee,  Philip 
Chaplin. 

Warmingtony  for  a  subsequent  mor^agee.^ 

Fky,  J.,  stated  the  facts,  and  continued:  — 

The  question  before  me  concenis  the  priority  of  the  liens  or  charges 
claimed  against  the  Wandsworth  property.  The  plaintiff's  right  to  a 
charge  against  the  original  purchaser  of  the  property,  Frederick  Cave, 
is  not  and  could  not  be  in  dispute.  The  question,  however,  arises  be- 
tween persons  who  claim  subsequently  to  the  original  purchase  by  the 
trustee,  or  rather  by  Frederick  Cave,  who  obtained  the  money  from  the 
trustee. 

It  appears  that  after  the  two  conveyances  were  made  to  Frederick 
Cave  in  June  and  September,  1872,  Frederick  Cave,  in  February,  1873, 
mortgaged  the  property  to  the  defendant  Philip  Chaplin  for  the  sum  of 
£2,500,  and  subsequent  advances  were  made  by  Chaplin  which  bring 
the  amount  in  all  up  to  £5,550.  With  regard  to  the  last  of  those  ad- 
vances, the  sum  of  £550,  it  was  subsequent  to  Mr.  White's  advance, 
and  it  has  not  been  contended  that  it  can  have  priority  over  that.  Be- 
tween the  plaintiff  and  Chaplin  the  course  of  argument  has  been  this : 
It  has  been  proved  that  the  same  solicitor,  Mr.  Charles  Cave,  who  was 
also  surviving  trustee,  acted  in  the  matter  of  Chaplin's  mortgage  both 
for  Chaplin  and  for  the  mortgagor,  Frederick  Cave. 

The  conclusion  I  arrive  at  is,  that  Chaplin  has  sustained  the  burden 
cast  upon  him  of  proving  that  the  circumstances  are  such  as  repel  the 
construction  or  imputation  to  the  principal  of  notice  to  the  agent. 
Therefore  I  hold  that  Mr.  Chaplin's  mortage  has  a  priority  over  the 
plaintiffs'. 

^  The  argnmentB  of  oomuel  are  omitted  together  wHb  a  psrt  of  tiie  opfaiion  relating 
totthe  question  of  constmetiTe  notice  to  Chi^Un.  —  Ed. 
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The  next  question  arises  between  the  plaintiffs  and  White,  and  also 
between  all  the  other  incumbraiicera  upon  the  fund.  That  question  is 
of  this  nature :  all  these  incumbrancers  allege  that  they  are  purchasers 
for  value  without  notice,  and  they  plead  that,  being  purchasers  for 
value  without  notice,  they  have  a  sufficient  and  conclusive  defence. 
That  defence,  as  we  all  know,  has  been  the  subject  of  a  great  deal  of 
decision,  and  it  is  by  no  means  easy  to  harmonize  the  authorities  and 
the  opinions  expressed  upon  the  subject.  Criticisms  upon  old  cases 
lie  many  strata  deep,  and  eminent  Lord  Chancellors  have  expressed 
diametrically  opposite  conclusions  upon  the  same  question.  The  case 
of  Phillips  V.  PMllips  is  the  one  which  has  been  principally  urged  be* 
fore  me,  and  that,  as  being  the  decision  of  a  Lord  Chancellor,  is  binding 
upon  me,  notwithstanding  the  subsequent  comments  upon  it  of  Lord 
St.  Leonards  in  his  writings.  That  case  seems  to  me  to  have  laid  down 
this  principle,  that,  as  between  equitable  interests,  the  defence  will  not 
prevail  where  the  circumstances  are  such  as  to  require  that  this  Court 
should  determine  the  priorities  between  them.  *  The  classes  of  cases  to 
which  that  defence  will  apply  are  other  than  that.  Lord  Westbury  in 
the  course  of  his  judgment  in  that  case  said  this  :  ^^  I  take  it  to  be  a 
clear  proposition  that  every  conveyance  of  an  equitable  interest  is  an 
innocent  conveyance,  that  is  to  say,  the  grant  of  a  person  entitled 
merely  in  equity  passes  only  that  which  he  is  justly  entitled  to  and  no 
more.  If,  therefore,  a  person  seised  of  an  equitable  interest  (the  legal 
estate  being  outstanding),  makes  an  assurance  by  way  of  morikgage,  or 
grants  an  annuity,  and  afterwards  conveys  the  whole  estate  to  a  pur- 
chaser, he  can  grant  to  the  purchaser  that  which  he  has,  namely,  the 
estate  subject  to  the  mortgage  or  annuity,  and  no  more.  The  subse- 
quent grantee  takes  only  that  which  la  left  in  the  grantor.  Hence 
gi*antees  and  incumbrances  claiming  in  equity  take  and  are  ranked  ac- 
cording to  the  date  of  their  securities,  and  the  maxim  applies,  *•  Qui 
prior  est  tempore  potior  est  jure.*  The  first  grantee  is  potior — that  is, 
potetitior.  He  has  a  better  and  superior  —  because  a  prior  — equity." 
His  Lordship  then  proceeded  to  explain  the  different  classes  of  cases 
in  which  that  defence  is  available,  and  the  one  which  has  been  relied 
upon  as  bringing  the  case  of  the  defendants  within  the  decision  of  Lord 
Westbury  is  the  third  class,  which  is  this,  tha1|  ^^  where  there  are  cir-  f) 
cumstances  that  give  rise  to  an  equity  as  distinguisIi'e3"TPom'an  equP  * 
taBtar^state  —  as,  for  example,  an  equity  to  set  aside  a  deedTPCrTrau^  ' 
or  to  correct  it  for  mistake  —  and  the  purchaser  under  the  instrument 
maintains  the  plea  of  purchase  for  valuable  consideration  without  no- 
tice, the  Court  will  not  interfere." 

Now  the  question  I  have  to  determine  is  this,  is  the  right  of  the  par- 
ties to  follow  this  money  into  the  land  an  equitable  estate  or  interest, 
or  is  it  an  equity  as  distinguished  from  an  equitable  estate  ?  The  deci- 
sion of  Lord  Eldon  many  years  ago  appears  to  me  to  be  perfectly  con- 
clusive upon  the  law.   I  refer  to  the  case  of  Lewis  v.  Madocks,^  where 
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314  CAVE  V.  cAYi.  [chap.  m. 

on  further  ooDsideratioii  directions  had  been  given  for  an  inquiry  as  to 
certain  trust  moneys  which  had  gone  into  land,  the  wife  claiming  an  in- 
terest in  the  land  as  against  the  heir ;  and  Lord  Eldon  said  this :  '^  The 
claim  of  the  wife  is  put  in  this  way,  that  personal  property  bound  by 
the  trust  or  obligation,  whatever  it  is  caUed,  of  this  bond  is  traced  into 
the  purchase  of  a  real  estate,  which  estate  must  therefore  be  hers ;  but 
I  do  not  know  any  case  in  its  circumstances  sufficiently  like  this  to 
authorize  me  to  hold  that  doctrine.  I  am  prepared  to  say  that  the  per- 
sonal estate  bound  by  this  obligation,  and  which  has  been  laid  out  in 
this  real  estate,  is  personal  property  that  may  be  demanded  out  of  the 
real  estate  ;  that  the  estate  is  chargeable  with  it ;  but  it  was  not  so 
purchased  with  it,  that  the  estate  should  be  decreed  to  belong  not  to 
the  heir  but  to  the  wife/'  In  other  words,  his  Lordship  held  that  the 
estate  descended  to  the  heir  subject  to  the  charge.  That  chaise  ap- 
pears to  me  to  be  a  charge  in  equity,  or,  in  other  words,  an  equitable 
estate  or  interest.  Very  similar  was  the  question  which  Vice  Chancel- 
lor Eindersley  had  to  determine  in  the  case  of  Rice  t;.  Rice.^  He  had 
there  to  adjudicate  between  two  equities,  one  arising  from  the  right 
of  an  unpaid  seller  to  come  upon  the  land,  and  the  other  arising  by 
contract  creating  an  equitable  mortgage.  It  is  a  very  leading  and  in- 
structive case,  in  which  the  Vice  Chancellor  considered  very  fully  the 
application  of  the  maxim,  ^^  Qui  prior  eat  tempore  potior  estjure^*'  and 
laid  it  down  thus  :  ^^  To  lay  down  the  rule  with  perfect  accuracy,  I 
think  it  should  be  stated  in  some  such  form  as  this.  As  between  per- 
sons having  only  equitable  interests,  if  their  equities  are  in  all  other 
respects  equal,  priority  of  time  gives  the  better  equity,  or,  *  Qui  prior 
est  tempore  potior  est  jure.'  "  He  then  went  on  to  consider  and  weigh 
the  two  equities  set  one  against  the  other  in  that  suit,  and  then  he 
says  :  '^  Each  of  the  parties  in  controversy  has  nothing  but  an  equita- 
ble interest ;  the  plaintiff's  interest  being  a  vendor's  lien  for  unpaid 
purchase-money,  and  the  defendant  Ede  having  an  equitable  mortgage. 
Looking  at  these  two  species  of  equitable  interests  abstractedly  and 
without  reference  to  priority  of  time,  or  possession  of  the  title  deeds, 
or  any  other  special  circumstances,  is  there  anything  in  their  respective 
natures  or  qualities  which  would  lead  to  the  conclusion  that  in  natural 
justice  the  one  is  better  or  more  worthy  or  more  entitled  to  protection 
than  the  other?  Each  of  the  two  equitable  interests  arises  out  of  the 
forbearance  by  the  party  of  money  due  to  him.  There  is,  however, 
this  difference  between  them,  that  the  vendor's  lien  for  unpaid  pur- 
chase-money is  a  right  created  by  a  rule  of  equity  without  any  special 
contract ;  the  right  of  the  equitable  mortgagee  is  created  by  the  special 
contract  of  the  parties.  I  cannot  say  that  in  my  opinion  this  consti- 
tutes any  sufficient  ground  of  preference,  though,  if  it  makes  any 
difference  at  all,  I  should  say  it  is  rather  in  favor  of  the  equitable 
mortgagee,  inasmuch  as  there  is  no  constat  of  the  right  of  the  vendor 
to  his  lien  for  unpaid  purchase-money  until  it  has  been  declared  by  a 
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decree  of  a  Conrt  of  Equity,  whereas  there  is  a  clear  constat  of  the  equi- 
table mortgagee's  title  immediately  on  the  contract  being  made.  But 
I  do  not  see  in  this  any  sufficient  ground  for  holding  that  the  equitable 
mortgagee  has  the  better  equity." 

In  my  judgment,  the  right  of  a  vendor  for  the  unpaid  purchase- 
money  is  an  equitable  lien,  and  the  right  of  the  cestuis  que  trusty  whose 
trust  money  has  been  invested  in  the  lands,  is  also  an  equitable  lien. 

1  do  not  think  I  can  really  distinguish  this  equity  from  such  an  equi- 
table lien  as  the  Vice  Chancellor  held  to  be  in  that  case  an  equitable 
estate  or  interest  of  the  same  description  as  the  equity  of  an  equitable 
mortgagee.  Therefore,  I  shall  conclude  that,  within  the  case  of  Phil- 
lips V,  Phillips,  the  interest  of  the  plaintiff  in  this  case  is  an  equitable 
interest,  and  not  merely  an  equity  like  the  equity  to  set  aside  a  deed, 
and  therefore  it  must  take  its  priority  according  to  the  priority  of 
date.^ 

1  Danbeny  v.  Cockbam,  1  Mer.  626 ;  Rb  Yenkon,  33  Ch.  Piv.  402 ;  82  Ch.  D.  165 
{temUe) ;  Carritt  v.  Real  Co.,  42  Ck.  D.  263  Accord, 

Sturge  V.  Starr,  2  M.  &  K.  195 ;  Lane  v.  Jackoon,  20  Beav.  535;  Penny  v.  Watts, 

2  Be  Q.  &  Sm.  501 ;   Be  FfrencVs  Est.,  21  L.  B.  Ir.  283,  Contra,— Ed. 
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NOTE. 

WHEN  TRUST  PROPERTY  IS  INCLUDED  IN  A  GENERAL  CON- 
VEYANCE  OR  DEVISE  BY  A  TRUSTEE. 

Wbbthxr  a  general  co&Teyance  or  deTiBe  by  a  trustee  is  confined  in  its  operation 
to  property  in  which  the  trustee  has  a  beneficial  interest,  or  includes  also  property 
held  by  him  simply  as  trustee,  is  a  question  of  intention  to  be  gathered  from  the  whole 
scope  of  the  deed  or  will. 

CoimirANGB  INTBK  YiTOS.  -^  In  I^HMset «.  Carpentery  5  Bligh,K.  a.  75 ;  2  Dow  & 
CI.  282,  s.  o. ;  Anderson  v.  Baikes,  1  Stark.  156 ;  Abbot,  65  Me.  580,  it  was  decided 
that  the  legal  title  to  trust  property  did  not  pass  by  a  general  conveyance  by  the 
trustee.  This  interpretation  was  adopted  upon  the  ground  that  an  intention  to  com- 
mit  a  breach  of  trust  should  not  be  imputed  to  the  trustee  without  express  evidence 
of  such  an  intention.  The  case  of  Fausset  v.  Carpenter  is  criticised,  however,  with 
some  severity  in  Sugden's  Law  of  Property,  76. 

Wills.  —  On  the  other  hand,  the  legal  title  to  trust  property  will  pass  by  a  general 
devise  by  the  trustee,  unless  the  will  discloses  an  intention  to  restrain  its  operation  to 
property  in  which  the  testator  had  a  beneficial  interest.  Marlow  v.  Smith,  2  P-  Wms. 
198 ;  Ex  parte  Sergison,  4  Ves.  U7  (semble);  Braybrooke  v.  Inskip,  8  Yes.  417  (over- 
ruling Attorney-General  v.  Buller,  5  Yes.  339) ;  Ex  parte  Shaw,  8  Sim.  159;  Bain- 
bridge  V.  Ashburton,  2  Y.  &  C  Ex.  347  ;  Sharps  v.  Sharpe,  12  Jur.  598 ;  Langford  p. 
Auger,  4  Hare,  313;  Lewis  v.  Mathews,  L.  R.  2  Eq.  177  ;  Taylor  v.  Benham,  5  How. 
233,  270;  Richardson  v.  Woodbury,  43  Me.  206  {$emble} ;  Ballard  v.  Carter,  5  Pick. 
112  {aemble) ;  Cooper  v.  Cooper,  1  Hal.  Ch.  9;  Wills  v.  Cooper,  1  Dutch.  137  (semble); 
Jackson  v.  Delancy,  13  Johns.  537 ;  Merritt  v.  Farmers'  Co.,  2  Edw.  547  (semble) ; 
Heath  v.  Knapp,  4  Barr,  228. 

Any  disposition  of  the  property,  however,  which  would  be  improper  unless  the 
testator  had  the  beneficial  interest  therein,  is  sufficient  to  exclude  trust  property  from 
the  operation  of  the  will ;  e.g.:  — 

A  Devise  subject  to  Debts^  Annuities,  or  Legacies.  —  Reade  v*  Reade,  8  T.  R.  118 ;  Ex 
parte  Morgan,  10  Yes.  101 ;  Rackham  v.  Siddall,  16  Sim.  297 ;  1  McN-  &  6.  607,  s.  c. ; 
Doe  0.  Lightfoot,  8  M.  &  W.  553  (semble) ;  Hope  v.  Liddell,  21  Beav.  183  ;  Life  Asso- 
ciation 0.  Siddal,  3  D.,  F.  &  J.  58  ;  Re  Smith's  Estate,  4  Ch.  D.  70;  Re  Bellis's  Trusts, 
5  Ch.  D.  504  (impugning  Re  Brown,  3  Ch.  D.  156,  contra), 

A  Devise  upon  Trust  to  sell.  —  Ex  parte  Marshall,  9  Sim.  555 ;  Re  Morley's  Will,  10 
Hare,  293 ;  Re  Packman,  1  Ch.  D.  214 ;  Re  Smith's  Estate,  4  Ch.  D.  70 ;  Surrey  Co.  v, 
Kerr,  W.  N.  (1878),  163  (but  see  WaU  v.  Bright,  1  J.  &  W.  494,  criticised  in  Lysaght 
V.  Edwards,  2  Ch.  D.  499) ;  Richardson  v.  Woodbury,  43  Me.  206 ;  Merritt  v.  Farmers' 
Co.,  2  Edw.  547 ;  Nightingale  v.  Nightingale,  13  R.  I.  113. 

A  Devise  to  several  as  Tenants  in  Common.  —  Martin  o.  Laverton,  L  R.  9  Eq.  563, 
568  (semble).  See  Doe  v.  Lightfoot,  8  M.  &  W.  553 ;  Re  Morley's  Will,  10  Hare,  293 ; 
Re  Finney's  Estate,  3  GifE.  465  ;  Thirtle  v.  Yaughan,  2  W.  R.  632 ;  24  L.  Times,  5,  s.  c 

A  Devise  to  Several  Persons  with  a  Right  of  Accruer.  —  Thirtle  v.  Yaughan,  2  W.  R. 
632 ;  24  L.  Times,  5,  s.  c.  See  also  Ex  parte  Brettell,  6  Yes.  576  (explained  in  8  Yes. 
434). 

A  Devise  to  an  Unascertained  Class.  —  Re  Finney's  Estate,  3  Giff  465. 

A  Devise  to  the  Separate  Use  of  a  Woman.  — Lindsell  v.  Thacker,  12  Sim.  178. 

A  Devise  in  Strict  Settlement.  —  Thompson  v.  Grant,  4  Mad.  438. 

A  Devise  to  the  Cestui  que  Trust  being  an  Infant.  —  Wills  t^.  Cooper,  1  Dutch.  137. 

General  Conybtancb  ob  Detisb  bt  a  Mortoaoeb.  —  The  legal  title  to  mori> 
gaged  property  will  of  course  pass  by  a  general  conveyance  or  devise  by  the  mort- 
gagee, unless  a  contrary  intention  appears  by  the  deed  or  wilL    Sir  Thomas  Littleton's 
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Case,  2  Vent.  851 ;  Ex  parte  Bowm,  1  Atk.  605,  n.  1 ;  Ballaid  v.  Carter,  5  Pick  112. 
Fiiith6nnore,aa  a  mortgagee,  unlike  a  trustee,  haa  a  beDeficial  intereet  in  the  property, 
the  legal  title  will  pass  notwithstanding  the  property  is  conveyed  or  devised  subject  to 
a  charge  for  the  payment  of  debts,  legacies,  or  annuities.  Wynn  v.  Littleton,  1  Vem. 
3 ;  1  Atk.  605,  n.  1,  8.  c. ;  Re  Stevens,  L.  R.  6  £q  597 ;  Lewin,  Trusts  (7th  ed  ),  209, 
210.  See  also  Re  Smith's  Estate,  4  Ch.  D.  70, 72.  But  see  c<mtra,  Doe  v  Lightfoot,  8 
M.  &  W.  558 ;  1  Jarman,  Wills  (4th  ed  ),  701. 

In  the  following  cases  the  terms  ol  the  will  were  thought  to  be  inconsistent 
with  an  intention  of  the  mortgagee  to  dispose  of  the  legal  title  to  the  mortgaged 
property ;  «.  g. :  — 

A  Limitation  of  the  Property  tn  Strict  Settlement.  —  Braybrooke  v.  Inskip,  8  VesL 
434  itemize) ;  Thompson  v.  Grant,  4  Mad.  438 ;  Gallien  c  Moss,  9  B.  &  C.  267  (bat 
see  Ex  parte  Bowes,  1  Atk.  605,  n.  !)• 

A  Devise  to  an  Unaecertained  Clate  — Re  Finney's  Estate,  3  Giff.  465. 

A  Devise  upon  Special  Trusts,^ Re  Horsfall,  McCl.  &  Y,  292;  Martin  v.  Laverton, 
L  B.  9  Sq.  563 ;  i2e  Packman,  1  Ch.  D.  214.  See  also  Leeds  v.  Mnnday,  3  Yes.  Jr. 
348 ;  Breckinridge  n.  Waters,  4  Dana,  62a 

It  is  hardly  neceesaiy  to  add,  that  when  the  legal  title  to  trust  property  passes  by 
the  will  of  the  trustee,  the  devisee  takes  the  same  subject  to  the  trust.  Marlow  v. 
South,  2  P.  Wms.  201 ;  Grenville  v,  Biyth,  16  Yes.  23]«  —En. 


GIDDINGS  AND  COLEMAN  v.  EASTMAN  and  Wife. 

Ik  Chancery,  New  York,  before  R.  H.  Walworth,  C,  March 

15,  1831. 

[Reported  tn  5  Pai^,  561  ] 

This  was  an  appeal  from  a  decree  of  the  Vice  Chancellor.  The 
premises  In  controversy  were  conveyed  in  November,  1810,  to  C. 
Blanchard,  who,  however,  held  them  as  a  constractive  trustee  for  the 
complainants.  Blanchard  died  in  April,  1811,  intestate,  and  without 
issue,  leaving  his  sister  Abigail,  the  wife  of  the  defendant  Eastman, 
and  four  other  sisters,  his  heirs-at-law.  Eastman  purchased  the 
rights  of  his  four  sisters-in-law,  paid  them  therefor,  and  took  con- 
veyances from  them  without  any  notice  of  the  trust  in  favor  of  the 
complainants.^ 

J.  G.  Spencer  for  the  complainants. 

F.  M.  Haight  for  the  defendants. 

The  Chancellor.  It  is  insisted,  however,  by  the  complainants' 
counsel,  that  as  Eastman  and  wife  held  an  undivided  share  of  the 
premises,  in  right  of  the  wife,  as  one  of  the  heirs-at-law  of  Blanchard, 
charged  with  the  trust,  although  they  were  both  ignorant  of  the  fact 
that  any  such  trust  existed,  it  was  impossible  for  Eastman  to  become 
a  bonajide  purchaser  of  the  undivided  shares  of  the  other  four  heirs-at- 

1  The  statement  of  the  case  has  heen  much  abridged.  The  argnments  of  coimsel 
are  omitted,  together  with  a  part  of  the  Chancellor's  opinion.  --  Ed. 
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law.  This  position  cannot  be  sustained  upon  any  principle  of  equity. 
The  cases  referred  to  by  the  complainants'  counsel^  upon  this  pointy  are 
cases  in  which  a  trustee  holding  the  estate  for  another  has  taken  ad- 
vantage of  his  situation  to  purchase  in  an  outstanding  title,  or  to  se- 
cure some  advantage  which,  in  equity,  it  was  his  duty  to  purchase  or 
secure  for  the  benefit  of  his  cestui  que  trust;  or  where,  from  the  situ- 
ation of  the  purchaser  in  reference  to  others,  it  might  be  presumed  he 
intended  to  make  the  purchase  for  his  and  their  Joint  benefit  But 
where  one  devisee  or  heir-at-law  is  by  construction  turned  into  a 
trustee  without  any  knowledge  on  his  part  that  he  is  such  trustee,  or 
of  the  facts  which  make  him  a  trustee  constructively,  it  appears  to  be 
impossible  to  hold  that  he  may  not  be  a  honafde  purchaser  of  the  un- 
divided share  of  another  tenant  in  common  in  the  same  property,  as 
to  which  he  is  equally  ignorant  that  any  trust  exists.  The  conclusion 
of  the  Vice  Chancellor  was  therefore  right,  that  Eastman  acquired  a 
valid  title  to  four-fifths  of  the  premises,  by  purchase  from  the  heirs, 
and  that  he  now  holds  that  portion  of  the  premises,  discharged  of  the 
trust  which  attached  to  it  in  the  hands  of  the  heirs. 

The  decree  appealed  from  is  affirmed,  with  costs ;  and  the  proceed* 
ings  are  to  be  remitted  to  the  Vice  Chancellor.^ 


THE  THIRD  NATIONAL  BANK  v.  JOHN  H.  LANGE  &  Othees. 
In  the  Court  of  Appeals,  Martland,  October  Teem,  1878. 

[Reported  in  61  Maryland  ReporU,  138.] 

Appeal  from  the  Circuit  Court  of  Baltimore  City. 

This  was  a  proceeding  in  equity  by  the  appellee,  Lange,  against  the 
appellant  and  others,  to  enjoin  the  appellant  from  collecting  or  at- 
tempting to  collect  a  promissory  note,  purchased  by  it,  but  equitably 
belonging  to  the  appellee  Lange,  or  from  protesting  it,  or  taking  any 
further  steps  in  regard  thereto.  The  injunction  ordered  to  be  issued, 
was  served  upon  the  appellant  three  days  before  the  maturity  of  the 
note.    The  case  is  further  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Bartol,  C.  J.,  Brent,  Miller,  Alvet, 
and  Robinson,  JJ. 

1  For  instances  where  innocent  volunteers,  as  in  the  principal  case,  were  charged 
as  constrnctiye  trustees,  see  Pye  v.  George,  2  Salk.  680 ;  Mansell  t;.  Mausell,  2  P.  Wms. 
678,  681 ;  Luttrell  v.  Olmius,  1 1  Yes.  638  (cited) ;  Bell  v.  Bell,  LI.  &  G.  44, 58 ;  Greiner 
V.  Greiner,  58  Gal.  115, 123;  Hazletine  v.  Foumej,  120  111.  493;  Derry  v.  Deny,  74 
Ind.  560  i  Cobb  v.  Knight,  74  Me.  253 ;  Shaler  v.  Trowbridge,  28  N.  J.  £q.  595  ;  Ljford 
V.  Thurston,  16  N.  H.  399;  Savage  v.  McCorkle,  17  Greg.  42;  Kennedy  o.  Baker,  59 
Tex.  150;  Everett  v.  R.  R.  Co.,  67  Tex.  430.  — £d. 
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Henry  Stockbridge^  for  the  appellant. 
Thomas  R.  Clendinenj  for  the  appellee  Lange. 
Albert  Ritchie^  for  the  appellees,  Flyim  &  Emerich  and  J.  Begestei 
&  Sons.^ 
Brent,  J.,  delivered  the  opinion  of  the  Court. 
The  note,  about  which  this  case  has  arisen,  is  as  follows : — 

$1100.  Baltimore,  Feby,  Sth,  1876. 

Twelve  months  after  date  we  promise  to  pay  to  the  order  N.  W. 
Watkins,  trustee,  eleven  hundred  dollars  with  interest,  value  received. 

Flynn  &  Emerich." 

The  names  of  "  N.  W.  Watkins,  Trustee,"  and  '*  J.  Regester  & 
Sons,"  are  indorsed  upon  it 

This  note  was  given  for  the  purchase  of  property  sold  by  N.  W. 
Watkins,  as  trustee  under  a  decree  of  the  Circuit  Court  of  Baltimore 
City,  and  is  for  one  of  the  deferred  payments,  as  authorized  by  that 
decree.  At  the  time  of  its  delivery  to  the  trustee,  it  was  indorsed  by 
J.  Regester  &  Sons  as  securities  for  the  drawers, —  the  terms  of  sale 
requiring  the  deferred  payments  to  be  secured  in  that  form. 

Subsequently  N.  W.  Watkins  wrote  above  the  names  of  J.  Regester 
&  Sons  the  indorsement  '^  N.  W.  Watkins,  Trustee,"  and  applied  to 
the  Union  Banking  Company  to  buy  the  note,  offering  to  sell  it  for  12 
per  cent  off.  The  Banking  Company  not  being  willing  to  buy  it,  its 
cashier  offered  to  sell  it  for  Watkins,  and  placed  it  in  the  hands  of  a 
bill  broker  for  that  purpose.  After  getting  into  the  hands  of  a  second 
bill  broker  it  was  ti^en  by  him  to  the  Third  National  Bank,  the  appel- 
lant, and  offered  to  it  for  sale.  The  bank  bought  it  from  the  broker 
at  nine  per  cent  off,  and  the  proceeds  seem  to  have  been  appropriated 
by  Watkins. 

The  appellees  claim  that  the  bank  acquired  no  right  to  the  note, 
while  it  is  contended  for  the  bank  that  the  note  is  embraced  in  the 
class  of  commercial  paper,  and  was  acquired  by  it  in  a  usual  and 
proper  way. 

Without  intending  to  decide  upon  the  right  of  a  national  bank  to 
purchase  paper,  as  the  question  does  not  necessarily  arise  in  this  case, 
we  do  not  think  the  note  in  question  is  within  the  class  of  paper  known 
as  commercial  paper.  Although  like  it  in  general  form,  the  fact  that  it 
is  payable  to  the  order  of  Watkins,  truatee^  restricts  its  free  circulation, 
and  excepts  it  from  some  of  the  rules  governing  commercial  paper. 

No  doctrine  is  better  settled,  than  that  a  trustee  has  no  power  to  sell 
and  dispose  of  trust  property  for  his  own  use  and  at  his  own  mere  will. 
One  who  obtains  it  from  him  or  through  him  with  actual  or  construc- 
tive notice  of  the  trust,  can  acquire  no  title,  and  it  may  be  recovered 
by  suitable  proceedings  for  the  benefit  of  the  cestui  que  trust.  If  there 
are  circumstances  connected  with  the  purchase  which  reasonably  indi* 

1  The  arguments  of  connBel  are  omitted.— En. 
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cate  that  trust  property  ib  being  dealt  with,  they  will  fix  upon  the  par- 
chaser  notice  of  the  trost,  and  if  he  fails  to  make  inquiry  aboat  the 
title  he  is  getting,  it  is  his  own  fault  and  he  must  suffer  the  conse- 
quences of  his  own  neglect. 

The  general  doctrine  is  stated  in  1  Story's  Eq.  Juris.,  sec.  400,  where 
it  is  said :  '*  for  whatever  is  sufficient  to  put  a  party  upon  inquiry, 
(that  is,  whatever  has  a  reasonable  certainty  as  to  time,  place,  circum- 
stances, and  persons,)  is,  in  equity,  held  to  be  good  notice  to  bind 
him."  A  large  number  of  authorities  is  referred  to  in  the  note,  and  it 
is  unnecessary  to  allude  to  them  more  particularly. 

In  the  case  of  the  present  note,  it  cannot  be  read  understandingly 
without  seeing  upon  its  face  that  it  is  connected  with  a  trust  and  is 
part  of  a  trust  fund.  It  wyi  the  duty  of  the  bank,  before  pnrr*)^||iimpr 
it^  f^  ^Qve  made  inqairY  intothe  fight  of  the  trustee  to  dispose  of  it. 
"Rnt  thiaifc  whoHyfailed  to  do,  and  as  it  tums  out,  he  was  disposing  of  " 
_.the.iiotA^-ia.li:aud  of  his  trusty  the  bank  must  suffer  the  consequences 
of  thp  riff^^  it^&aaumed. 

In  the  case  of  Shaw  v.  Spencer,  and  others,^  the  question  is  con- 
sidered, whether  the  addition  of  the  word  trustee  to  the  name  alone  is 
sufficient  to  indicate  a  trust  and  put  a  party  upon  inquiry.  That  was 
the  case  of  stock  certificates,  which  were  pledged  by  the  holder  as  col- 
laterals for  certain  acceptances.  The  certificates  in  question  were  in 
the  name  of  £.  Carter,  trustee.  They  were  by  him  indorsed,  and  one 
of  the  questions  presented  was  whether  the  word  trustee  was  sufficient 
to  put  the  holders  upon  inquiry,  and  thereby  affect  them  with  notice  of 
the  trust.  The  Court  says  on  page  893,  '^  The  rules  of  law  are  pre- 
sumed to  be  known  by  all  men ;  and  they  must  govern  themselves 
accordingly.  The  law  holds  that  the  insertion  of  the  word  *  trustee ' 
after  the  name  of  a  stockholder  does  indicate  and  give  notice  of  a  trust 
^o  one  is  at  liberty  to  disregard  such  notice  and  to  abstain  from  in- 
Jquiry,  for  the  reason  that  a  trust  is  frequently  simulated  or  pretended 
(when  it  really  does  not  exist.  The  whole  force  of  this  offer  of  evidence 
is  addressed  to  the  question,  whether  the  word  ^  trustee '  alone  has 
any  significance  and  does  amount  to  notice  of  the  existence  of  a  trust. 
But  this  has  heretofore  been  decided,  and  is  no  longer  an  open  ques- 
tion in  this  commonwealth."  And  upon  the  ground  that  pledgees  took 
the  certificates  with  this  notice  of  the  trust,  it  was  held  that  they  could 
not  retain  them  against  the  equitable  owner,  inasmuch  as  Carter,  the 
trustee,  had  no  authority  to  use  or  dispose  of  them  for  any  such 
purpose. 

The  argument,  that  the  bank  should  not  be  deprived  of  ito  action 
against  J.  Regester  &  Sons,  whose  indorsement  it  is  claimed  guaran- 
tees the  preceding  indorser,  would  be  entitled  to  weight  but  for  the 
facts  of  the  case.  While  the  rule  is  undoubted  that  a  subsequent  en- 
dorser guarantees  the  preceding  indorsement,  it  cannot  apply  to  a  case 

1 100  MSBB.  3SS. 
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where  in  fact  there  was  no  preyious  indorsement  at  the  time  of  the 
alleged  second  indorsement.  The  obligations  of  J.  Begester  &  Sons 
upon  this  note  were  those  of  original  makers,  Ives  v.  Bosley,^  Good 
V.  Martin,*  as  is  clearly  shown  by  the  proof  in  the  case.  Their  name 
was  placed  upon  the  note  as  secnrity,  and  they  cannot  be  held  to  a 
contract  of  guaranty  into  which  they  nerer  entered.  That  parol  evi- 
dence is  admissible  to  show  the  character  in  which  they  stand  relative 
to  this  note  is  settled  by  the  Supreme  Court  of  the  United  States  in 
the  case  of  Good  v.  Martin,  just  referred  to. 

We  are  therefore  very  clearly  of  opinion,  that  the  bank  cannot  hold 
Regester  &  Sons  liable  as  guarantors.  When  the  note  is  paid,  their 
liability  ceases. 

We  find  no  error  in  the  decree  of  the  Court  below,  and  it  will  be 
affirmed. 

Decree  affirmed  wUh  eoets^  and  case  remanded.* 

^  85  Md.  26a.  *  95  U.  8.  9a 

*  Starteyant  t;.  Jaqnes,  14  All.  588  Accord. 

Afirtkn  one  who  takes  a  oonTejaiice  from  a  penon  whose  name  is  followed  by  the 
wozd  "  tnistee  "  in  the  docament  of  title,  and  with  knowledge  that  he  is  making  tne 
oonTejance  for  his  pexsonal  adyantage,  for  example,  to  satisfy  or  secure  his  own  debt» 
cannot  hold  the  property  against  the  defranded  cutui  que  trust.  Bank  of  Montreal  v. 
Sweeny,  12  App.  Cas.617;  Duncan  v.  Jandon,  15  Wall  165;  Manhattan  Bank  v. 
Walker,  130  U.  8. 267  j  Shaw  t;.  Spencer,  100  Mass.  382 ;  Smith  v.  Burgess,  133  Mass. 
61 1 ;  Payne  v.  First  Bank,  48  Mo.  Ap.  877, 888 ;  Alexander  r  Aldeison,  7  Bazt  408.— 


322  CABPENTBB  V.  CABPENTBB.  [CHAF.  m. 

SECTION  I.  {o(ynJtinued). 

(h)  Bt  AoT  or  THB  CbBTUI  QUB  TEUtT. 

CABPENTEB  v.   CABPENTEB. 

WASBOBNE  V.   DOWNES. 

In  Chancery,  befosb  Lord  Jeffreys,  C,  February  23,  1686. 

[ReporUd  m  1  Vernon^  440.] 

In  these  cases  it  was  resolved,  that  where  a  common  recoveiy  is 
suffered,  or  a  fine  levied  by  cestui  que  iru^  in  tail,  it  shall  have  the 
same  effect,  and  avail  as  much  in  this  court,  and  bind  the  trust  in  the 
same  manner  as  the  same  would  the  estate  in  law  in  case  he  had  the 
legal  estate  in  him ;  and  as  to  a  fine,  it  had  never  been  doubted  since 
the  case  in  the  Lord  Bridgman's  time.  And  it  has  been  held  by  some, 
that  even  a  bargain  and  sale  enrolled  by  cestui  que  trust  of  an  estate 
tail  should  bind  the  issue,  in  regard  that  such  a  trust  is  not  within  the 
statute  de  donis^ 

^  **  The  power  of  an  equitable  tenant  in  tail  to  dispose  of  the  equitable  fee  simple 
has  been  differently  viewed  at  different  periods.  At  common  law  all  inheritable 
estates  were  in  fee  simple,  and  it  was  the  statute  de  donis  (a)  that  first  gave  rise  to 
entails  and  expectant  remainders.  As  this  statute  was  long  prior  to  the  introduction 
of  uses,  had  equity  followed  the  analogy  of  the  common  law  only,  a  trust  limited  to 
A.  and  the  heirs  of  his  body,  and  in  default  of  issue  to  B.  would  have  been  oonstraed 
a  fee  simple  conditional,  and  the  remainder  over  would  have  been  void ;  but  the  known 
legal  estates  of  the  day,  whether  parcel  of  the  common  law  or  ingrafted  by  statute, 
were  copied  without  distinction  into  the  system  of  trusts,  and,  equitable  entails  indis- 
putably existing,  the  question  in  constant  dispute  was,  by  what  process  they  were  to 
be  barred.  After  much  fluctuation  (6)  it  was  finally  established  by  Lord  Hardwicke, 
that  as  entails  with  expectant  remainders  had  gained  a  footing  in  trusts  by  analogy  to 
the  statute  de  donis,  a  court  of  equity  was  bound  to  follow  the  analogy  throughout, 
and  therefore  that  a  tenant  in  tail  of  a  trust  could  not  bar  his  issue,  or  the  remainder- 
man, except  by  an  assurance  analogous  to  one  which  would  have  been  a  bar  had  the 
entail  been  of  the  legal  estate. 

"  The  doctrines  of  equity,  as  finally  settled  upon  this  principle,  were  as  foUows :  — 

**  1.  For  a  good  equitable  recovery  there  must  have  been  an  equitable  tenant  to  the 
prtEctpe,that  is,  the  beneficial  owner  (c)  of  the  first  equitable  freehold  must  necessarily 
have  concurred  (cf ). 

"  2.  An  equitable  recoveiy  was  a  bar  to  equitable  only,  and  not  to  legal  remain- 
ders (e). 

(a)  13  Ed.  1,  St  1,  c.  1. 

{b)  See  an  account  of  the  fluctuation  in  8d  ed.,  pp.  601-604. 

(c)  Penny  v,  Allen,  7  De  G.  M.  &  6.  425. 

((Q  North  V,  Williams,  2  Ch.  Ca.  64,  per  Lord  Nottingham;  Highway  v.  Banner, 
1  B.  C.<C.  886 ;  and  see  Wickham  o.  Wickham,  18  Yes.  418. 

(t)  Philips  o.  Brydges,  3  Yes.  128,  per  Lord  Alvanley;  Salvin  v,  Thornton,  Amb. 
585  ,v-«.<c.  Jl  Jl.vC.  C.  73,  note. 
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DEABLE  V.  HALL. 
In  Chancery,  befobb  Lobd  Ltndhubst,  C.,  December  24,  1828. 

[Reported  in  3  Russeli,  48.] 

The  Lord  Chancellor.^  The  casee  of  Dearie  v.  Hall  and  Love- 
ridge  V.  Cooper  were  decided  by  Sir  Thomas  Plainer ;  and  from  his 
decree  there  is  in  each  of  them  an  appeal,  which  stands  for  judgment. 
As  the  two  cases  depend  on  the  same  principle,  though  the  facts  are,  to 
a  certain  degree,  different,  the  better  course  will  be  to  dispose  of  both 
together ;  and  as  Dearie  v.  Hall  was  the  first  of  the  two  which  came 
before  the  court  below,  though  it  was  not  argued  on  appeal  till  after 
Loveridge  v.  Cooper  had  been  heard,  I  shall  first  direct  my  attention 
to  the  facts  on  which  it  depends. 

Zachariah  Brown  was  entitled,  during  his  life,  to  about  £98  a  year, 
being  the  interest  arising  from  a  share  of  the  residue  of  his  father's 
estate,  which,  in  pursuance  of  the  directions  in  his  father's  will,  had 
been  converted  into  money,  and  invested  in  the  names  of  the  executors 
and  trustees.  Among  those  executors  and  trustees  was  a  solicitor  of 
the  name  of  Unthank,  who  took  the  principal  share  in  the  management 
of  the  trust.  Zachariah  Brown,  being  in  distress  for  money,  in  con- 
sideration of  a  sum  of  £204,  granted  to  Dearie,  one  of  the  plaintiffs  in 
the  suit,  an  annuity  of  £37  a  year,  secured  by  a  deed  of  covenant  and 
a  warrant  of  attorney  of  the  grantor  and  a  surety ;  and,  by  way  of 
collateral  security.  Brown  assigned  to  Dearlg  al)  hi«  interest  in  the 
yearly  sum  of  £93 :  but  neither  Dearie  nor  Brown  gave  any  notice  of 
this  assignment  to  the  trustees  under  the  father's  will. 

Shortly  afterwards,  a  similar  transaction  took  place  between  Brown 
and  the  other  plaintiff,  Sherring,  to  whom  an  annuity  of  £27  a  year 
was  granted.  The  securities  were  of  a  similar  description ;  and,  on 
this  occasion,  as  on  the  former,  no  notice  was  given  to  the  trustees. 

"  3.  An  equitable  recoTery  was  not  Titiated  by  the  circnmstance  that  the  equitable 
tenant  to  the  pnecipe  had  also  the  legal  freehold  (/). 

"  4.  An  equitable  remainder  was  well  barred,  though  it  was  Tested  in  a  person  who 
had  also  the  legal  fee  (g). 

"  At  the  present  day,  by  the  operation  of  the  Fines  and  Recoveries  Act  (A),  the  equi- 
table tenant  in  tail  may  dispose  of  (i)  the  equitable  fee  by  the  same  modes  of  assur- 
ance and  by  the  same  formalities  as  if  he  were  tenant  in  tail  of  the  legal  estate."  — 
Lewm,  Trusts  (9th  ed.)  779-80.  —  Ed, 

(/)  Philips  V.  Brydges,  3  Ves.  126,  per  Lord  Alvanley,  2  Ch.  Ca.  49 ;  Marwood  v. 
Turner,  3  P.  W.  171 ;  Goodrick  v.  Brown,  2  Ch.  Ca.  49 ;  a.  c.  Freem.  180. 

ig)  Philips  9  firydges,  3  Yes.  120,  Robinson  e.  Comyns,  Cas.  t.  Talb.  164,  a.  c.  1 
Atk.  172. 

(h)  3  &  4  WUL  4,  c.  74. 

(0  A  mere  dedaiation  of  trust  is  not  a  dispoaition  within  the  meaning  of  the  AcU 
temble ;  Green  v.  Fateison,  32  Ch.  Dvr.  95. 

^  See  wpra,  p.  70,  n.  1.  —  Ed. 
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These  transactions  took  place  in  1808  and  1809.  The  annuities  were 
regularly  paid  till  June,  1811 ;  and  then,  for  the  first  time,  default  was 
made  in  payment. 

Notwithstanding  this  circumstance,  Brown,  in  1812,  publicly  adver^ 
tised  for  sale  his  interest  in  the  property  under  his  father's  will.  Hall, 
attracted  by  the  advertisement,  entered,  through  his  solicitor,  Mr. 
Patten,  into  a  treaty  of  purchase ;  and  it  appears  from  the  correspond- 
ence between  Mr.  Patten  and  Mr.  Unthank  that  the  former  exercised 
due  caution  in  the  transaction,  and  made  every  proper  inquiry  concern- 
ing the  nature  of  Brown's  title,  the  extent  of  any  incumbrances  affect- 
ing the  property,  and  all  other  circumstances  of  which  it  was  fit  that  a 
purchaser  should  be  apprised.  No  intimation  was  given  to  Hall  of  the 
existence  of  any  previous  assignment ;  and,  his  solicitor  being  satisfied, 
he  advanced  his  money  for  the  purchase  of  Brown's  interest,  and  that 
interest  was  regularly  assigned  to  him.  Mr.  Patten  requested  Unthank 
to  join  in  the  deed ;  but  Mr.  Unthank  said,  *'  I  do  not  choose  to  Join 
in  the  deed ;  and  it  is  unnecessary  for  me  to  do  so,  because  Z.  Brown 
has  an  absolute  right  to  this  property,  and  may  deal  with  it  as  he 
pleases."  The  first  half-year's  interest,  subject  to  some  deductions, 
which  the  trustees  were  entitled  to  make,  was  duly  paid  to  Hall ;  and, 
shortly  afterwards,  Hall  for  the  first  time  ascertained  that  the  prop- 
erty had  been  regularly  assigned,  in  1808  and  1809,  to  Dearie  and  to 
Sherring. 

Sir  Thomas  Plumer  was  of  opinion  that  the  plaintiffs  bad  no  light  to 
the  assistance  of  a  court  of  equity  to  enforce  their  claim  to  the  property 
as  against  the  defendant  Hall,  and  that,  having  neglected  to  give  the 
trustees  notice  of  their  assignments,  and  having  enabled  Z.  Brown  to 
commit  this  fraud,  they  could  not  come  into  this  court  to  avail  them- 
selves of  the  priority  of  their  assignments  in  point  of  time,  in  order  to 
defeat  the  right  of  a  person  who  had  acted  as  Hall  had  acted,  and  who, 
if  the  prior  assignments  were  to  prevail  against  him,  would  necessarily 
sustain  a  great  loss.    In  that  opinion  I  concur. 

It  was  said  that  there  was  no  authority  for  the  decision  of  the  Mas- 
ter of  the  Rofls,  —  no  case  in  point  to  support  it ;  and  certainly  it  does 
not  appear  that  the  precise  question  has  ever  been  determined,  or  that 
it  has  been  even  brought  before  the  court,  except,  perhaps,  so  far  as  it 
may  have  been  discussed  in  an  unreported  case  of  Wright  v.  Lord  Dor- 
chester. But  the  case  is  not  new  in  principle.  Where  personal  prop- 
erty is  assigned,  delivery  is  necessary  to  complete  the  transaction,  not 
as  between  the  vendor  and  the  vendee,  but  as  to  third  persons,  in  order 
that  they  may  not  be  deceived  by  apparent  possession  and  ownership 
remaining  in  a  person,  who,  in  fact,  is  not  the  owner.  This  doctrine 
is  not  confined  to  chattels  in  possession,  but  extends  to  choses  in 
action,  bonds,  &c. ;  in  Ryall  v.  Bowles  ^  it  is  expressly  applied  to 
bonds,  simple  contract  debts,  and  other  choses  in  action.    It  is  true 

1  1  Yes.  Sen.  34S;  1  Atk.  16ft. 


SECT.  I.]  DEABLE  V,  HALL.  325 

that  Rjall  v.  Bowles  waa  a  case  in  bankruptcy ;  bat  the  Lord  Chancel- 
lor called  to  his  assistance  Lord  Chief  Justice  Lee,  Lord  Chief  Baron 
Parker,  and  Mr.  Justice  Burnett ;  so  that  the  principle  on  which  the 
coort  there  acted  must  be  considered  as  having  received  most  authori- 
tative sanction.  These  eminent  individuals,  and  particularly  the  Loi*d 
Chief  Baron  and  Mr.  Justice  Burnett,  did  not,  in  the  view  which  they 
took  of  the  question  before  them,  confine  themselves  to  the  case  of 
bankruptcy,  but  stated  grounds  of  Judgment  which  are  of  general  ap- 
plication. Lord  Chief  Bai*on  Parker  says,  that,  on  the  assignment  of 
a  bond  debt,  the  bond  should  be  delivered,  and  notice  given  to  the 
debtor ;  and  be  adds,  that,  with  respect  to  simple-contract  debts,  for 
which  no  securities  are  holden,  such  as  book-debts  for  instance,  notice 
of  the  assignment  should  be  given  to  the  debtor,  in  order  to  take  away 
from  the  debtor  the  right  of  making  payment  to  the  assignor,  and  to 
take  away  from  the  assignor  the  power  and  disposition  over  the  thing 
assigned.  1  Yes.  Sen.  867;  2  Atk.  177.  In  cases  like  the  present, 
the  act  of  giving  the  trustee  notice  is,  in  a  certain  degree,  taking  pos- 
session of  the  fund ;  it  \b  going  as  far  towards  equitable  possession  as 
it  is  possible  to  go ;  for,  after  notice  given,  the  trustee  of  the  fund 
becomes  a  trustee  for  the  assignee  who  has  given  him  notice.  It  is 
upon  these  grounds  that  I  am  disposed  to  come  to  the  same  conclusion 
with  the  late  Master  of  the  Rolls. 

I  have  alluded  to  a  case  of  Wright  v.  Lord  Dorchester,  which  was 
cited  as  an  authority  in  support  of  the  opinion  of  the  Master  of  the 
Rolls.  In  that  case,  a  person  of  the  name  of  Charles  Sturt  was  en- 
titled to  the  dividends  of  certain  stock,  which  stood  in  the  names  of 
Lord  Dorchester  and  another  trustee.  In  1793  Sturt  applied  to  Messrs. 
Wright  &  Co.,  bankers  at  Norwich,  for  an  advance  of  money,  and,  in 
consideration  of  the  moneys  which  they  advanced  to  him,  granted  to 
them  two  annuities,  and  assigned  his  interest  in  the  stock  as  a  security 
for  the  payment.  No  notice  was  given  by  Messrs.  Wright  &  Co.  to  the 
trustees.  It  would  appear  that  Sturt  afterwards  applied  to  one  of  the 
defendants,  Brown,  to  purchase  his  life  interest  in  the  stock ;  Brown 
then  made  inquiry  of  the  trustees,  and  they  stated  that  they  had  no 
notice  of  any  incumbrance  on  the  fund :  upon  this  B.  completed  the 
purchase,  and  received  the  dividends  for  upwards  of  six  years.  Messrs. 
Wright  then  filed  a  bill,  and  obtained  an  injunction,  restraining  the 
transfer  of  the  fund  or  the  payment  of  the  dividends;  but,  on  the 
answer  of  Brown,  disclosing  the  facts  with  respect  to  his  purchase, 
Lord  Eldon  dissolved  that  injunction.  At  the  same  time,  however, 
that  he  dissolved  the  injunction,  he  dissolved  it  only  on  condition  that 
Brown  should  give  security  to  refund  the  money,  if,  at  the  hearing,  the 
court  should  give  judgment  in  favor  of  any  of  the  other  parties.  That 
case  was  attended  also  with  this  particular  circumstance,  that  the  party 
who  pledged  the  fund  stated  by  his  answer  that,  when  he  executed  the 
security  to  Wright  &  Co.,  he  considered  that  the  pledge  was  meant  to 
extend  only  to  certain  real  estates.    For  these  reasons  I  do  not  rely 
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on  the  case  of  Wright  v.  Lord  Dorchester  as  an  aathority ;  I  rest  on 
the  general  principle  to  which  I  hare  referred ;  and,  on  that  principle, 
I  am  of  opinion  that  the  plaintiffs  are  not  entitled  to  come  into  a  court 
of  equity  for  relief  against  the  defendant  Hall.  The  decree  must, 
therefore,  be  affirmed,  and  the  deposit  paid  to  HalL 

The  case  of  Loveridge  v.  Cooper,  though  the  circumstances  are 
somewhat  different,  is  the  same  in  principle  with  Dearie  v.  Hall, 
and  must  follow  the  same  decision.^ 


^  It  will  be  observed  that  the  second  purchaser  in  the  principal  case  made  due  in- 
qoiry  of  the  trustees  as  to  prior  incombrances,  and  made  his  pnrchaae  npon  their 
assurance  that  there  were  none, — an  assurance  which  was  the  natural  conseqtienoe  of 
the  first  purchaser's  failure  to  notify  the  trustees  of  his  purchase.  The  facts  and  de- 
cision were  similar  in  Greening  v.  fieckford,  5  Sim.  195 ;  Bridge  v.  Beadon,  3  £q.  664 ; 
Spain  V.  Hamilton,  1  Wall.  604 ;  Parka  v.  Innes,  83  Barb.  37 ;  Campbell's  App.,  29 
Pa.  401.    See  also  Murdoch  v,  Finney,  21  Mo.  138. 

The  question  is  obyiously  very  different  where  the  second  purchaser  makes  no  in- 
quiry of  the  trustee  before  making  the  purchase,  but  rests  his  claim  to  prionty  purely 
npon  the  fact  that  his  purchase  was  first  notified  to  the  trustee.  It  is  difficult  to  see 
how  the  second  purchaser  can  found  any  claim  upon  the  neglect  of  the  first  pur- 
chaser when  his  conduct  has  not  been  influenced  by  neglect.  It  was  neverthe- 
less decided  by  Lord  Lyndhurst  in  Hnlton  o.  Sandys,  Younge,  602,  and  by  Lords 
Ljmdhurst  and  Brougham  in  Foster  v,  Cockerell,  3  CI.  &  Fin.  456,  9  Bligh,  k.  b.  332, 
that  a  first  purchaser  should  be  postponed  to  a  subsequent  purchaser  simply  becauae 
the  former  did  not,  and  the  latter  did,  give  notice  of  his  purchase  to  the  trustee.  To  the 
same  effect  are  Timson  i;.  Ramsbottom,  2  Keen,  35 ;  Meux  v.  Bell,  1  Hare,  73 ;  Etty  v. 
Bridges,  2  Y.  &  C.  C.  C.  486 ;  Warbnrton  v.  Hall,  Kay,  470,  478 ;  Elder  v,  McLean,  3 
Jur.  N.  8.  284 ;  Addison  v.  Cox,  8  Ch.  76 ;  Blackwood  v.  London  Bank,  L.  R.  5  P.  C. 
92;  Re  Freshfield,  11  Ch.  D.  198 ;  Saffron  Society  v.  Rayner,  14  Ch.  D.  406 ;  Low  o. 
Bonverie,  '91,  3  Ch.  83 ;  Engliah  Trust  v.  Brunto'n,  '92, 2  Q.  B.  1 ;  Justice  i^.  Wynne,  10 
Ir.  Ch.  489 ;  Bishop  v,  Holcomb,  10  Conn.  444,  446-7  ;  Copeland  v.  Manton,  22  Oh.  St. 
398, 401 ;  Fisher  v.  Knox,  13  Pa.  622 ;  Wetherell's  App.  3  Grant  (Pa.),  281, 288 ;  Fraley's 
App.,  76  Pa.  42;  Pratt's  App.  79  Pa.  378;  Weed  i^.  Boutelle,  56  Yt.  570.  See  also 
People's  Bank  v.  Gridley,  91  HI.  457 ;  Richards  v.  Griggs,  16  Mo.  416  (umble) ;  Smith 
V.  Sterritt,  24  Mo.  260,  262 ;  Haldeman  v.  Hillsborough  Co.,  2  Handy,  101, 105 ;  Walt 
ston  V.  Braswell,  1  Jones  £q.  (N.  C.)  137. 

In  Meux  t>.  Bell,  supra,  Sir  James  Wigram,  Y.  C,  said,  pp.  83-87 :  — 

"  I  believe  that,  prior  to  the  decision  in  Mr.  Stnrt's  case,  which  occurred  in  1809 
(Wright  V.  Lord  Dorchester,  3  Russ.  49,  n.),  it  had  never  been  held  that  the  mere  omis- 
sion of  a  person  having  an  equitable  interest  in  a  fund,  the  legal  property  of  which  was 
in  another,  to  give  notice  of  that  interest  would  of  itself  give  a  puisne  incumbrancer 
the  priority ;  and  I  think  it  is  apparent,  upon  the  judgment  in  Evans  v.  Bicknell,  6 
Yes.  190,  that  Lord  Eldon  at  that  time  did  not  consider  the  mere  omission  to  give 
notice,  where  the  transaction  was  quite  destitute  of  fraud,  would  have  that  effect.  Sir 
Thomas  Plumer  also,  in  1814,  in  the  case  of  Cooper  v.  F^nmore,  3  Russ.  60,  expressed 
clearly  the  law  of  the  court  to  be  that  the  mere  omission  to  give  notice  would  not  post- 
pone a  prior  to  a  puisne  incumbrancer.  ... 

*'  I  conceive  it  to  be  now  clearly  decided,  by  the  cases  of  Dearie  v.  Hall,  Loveridge  v. 
Cooper,  and  Foster  t;.  Blackstone,  I  MyL  &  K.  297 ;  s.  c.  reported  as  Foster  v,  Cock- 
erell, 9  Bligh,  N.  8. 332,  that  if  a  bona  fide  incumbrancer  npon  a  fund,  the  legal  interest 
in  which  is  in  a  trustee,  gives  notice  of  his  incumbrance  to  the  trustee,  and  neither  the 
incumbrancer  giving  the  notice,  nor  the  trustee  at  the  time  of  such  notice  being  given, 
has  notice  of  any  prior  incumbrance  affecting  the  fund,  the  incumbrancer  giving  such 
notice,  so  long  as  the  circumstances  of  the  case  remain  unaltered,  will  be  entitled  to 
priority  over  a  prior  incumbrancer  upon  the  fund  who  has  omitted  or  neglected  to  giTS 
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notice  of  his  incumbrance,  although  the  puisne  incumbrancer  may  have  advanced  his 
money  without  making  any  preyious  inquiries  of  the  trustee.  .  .  . 

"  I  think  these  decisions  are  founded  on  principle.  The  omission  of  the  puisne  in- 
cumbrancer to  make  inquiry  cannot  be  material  where  inquiry  into  the  circumstances  of 
the  case  could  not  have  led  to  a  knowledge  of  the  prior  incumbrance. 

"  The  question  ig,  whether  the  inquiry,  if  it  had  been  made,  would  or  would  not  have 
informed  the  puime  incumbrancer  of  any  material  fact  affecting  his  interest.  If  his 
conduct  would  have  been  the  same,  whether  he  had  made  the  inquiry  or  not,  the  omis- 
sion of  the  inquiry  cannot  be  a  reason  for  depriving  him  of  the  benefit  of  his  subsequent 
vigilance. 

"  The  only  suggestion  which,  it  appears  to  me,  can  be  made  in  answer  to  this  view 
of  the  question  is,  that  if  the  puisne  incumbrancer  has  not  made  any  inquiry,  he  has 
not,  in  point  of  fact,  been  deceived  or  injured  by  the  neglect  or  omission  of  the  prior 
incumbrancer.  But  there  is  a  fallacy  in  that  way  of  stating  the  case.  If  the  puisne 
incumbrancer  advances  his  money  bona  Jide,  without  inquiry,  it  must  be  presumed  that 
he  would  equally  have  advanced  it  after  inquiry,  the  result  of  which  would  have  nega- 
tived the  existence  of  any  prior  incumbrance.  The  injury  he  sustains,  and  which  gives 
him  priority,  is  ex  poat  facto.  If,  after  advancing  his  money,  he  is  informed  that  there 
is  a  prior  incumbrance,  he  will  immediately  use  diligence  to  get  in  or  secure  his  prop-  _. 
erty.  If,  on  the  other  hand,  he  is  not  told  when  he  gives  the  notice  that  there  is  /\ 
a  previous  incumbrance,  he  is  led  to  suppose  that  his  security  is  good ;  he  relies  upon 
it,  and  he  is  injured  in  having  placed  such  reliance  upon  it  if  it  should  appear  that 
there  is  a  prior  incumbrance.  The  notice  which,  when  it  is  given,  has  the  effect  of 
inquiry  is  given  either  at  the  time  the  money  is  advanced  or  afterwards ;  and  the  only 
distinction  between  the  two  cases  is  a  distinction  between  a  party  who  advances  money 
at  the  time  of  taking  a  security,  and  a  party  who  takes  a  security  for  an  antecedent 
debt.  The  notice  which  the  puisne  incumbrancer  gives  converts  the  trustee  of  the 
fund  into  a  trustee  for  the  party  giving  the  notice.  Dearie  v.  Hall.  The  credit  which 
the  puisne  incumbrancer  gives  to  the  fund  after  the  notice  is  as  good  a  consideration  as 
that  of  any  other  creditor  who  takes  a  security  for  an  antecedent  debt,  which  is  clearly 
BufBcient.  Plumb  v.  Fluitt,  2  Anst.  432.  And  the  puisne  incumbrancer  has  a  better 
equity  than  the  earlier  incumbrancer,  because  the  former  by  notice  to  the  trustee  has 
perfected  his  equitable  title,  which  the  latter,  by  omitting  or  neglecting  to  give  notice, 
has  not  done." 

An  assignee  in  bankruptcy  was,  in  England,  on  the  principle  of  Dearie  v.  Hall, 
postponed  to  a  subsequent  particular  assignee,  if  the  latter  gave  notice  first.  Smith  v. 
Smith,  Cr.  &  M.  231 ;  iZe  Atkinson,  2  D.  M.  &  G.  \A,0\  Rt  Barr,  4  K.  &  J.  219 ;  Lloyd 
V,  Banks,  3  Ch.  488 ;  Rr  Russell,  15  Eq.  26 ;  Palmer  v,  Locke,  18  Ch.  D.  381.  The 
rule  was  otherwise  under  the  Bankruptcy  Act  of  1849,  §  141.  Be  Coombes,  1  Giff.  91 ; 
Bright* 8  Trusts,  13  Ch.  D.  413.    But  see  Palmer  v.  Locke,  sapra. 

The  English  rule  obtains  in  Scotland  (Redfeam  v.  Ferrier,  1  Dow,  50)  and  in  France. 
But  the  opposite  rule  prevails  in  Germany  (4  Harv.  L.  Rev.  309,  n.  2)  and  in  many  states 
in  this  country.  >yhite  v,  Wiley,  14  Ind.  496;  Summers  p.  Hutson.  48  Ind.  228; 
Thayer  ».  Daniels,  i  19  Mass.  129  [aemhie) ;  rutnam  i;.  Story,  18S  Mass.  205 ;  McDonalcP 
v.  Kneeland,  5  Minn.  352  (BembU) ;  Kennedy  v.  Parke,  17  N.  J.  Eq.  415;  Kamena  v, 
Huelbig,  23  N.  J.  Eq.  78 ;  Muir  p.  Schenck,  3  Hill,  228;  Robinson  v.  Weeks,  6  How. 
Pr.  161 ;  Richardson  v,  Ainsworth,  20  How.  Pr.  521 ;  Bush  v.  Lathrop,  22  N.  Y.  535, 
546  (temble) ;  Greentree  v,  Rosenstock,  61  N.  Y.  583,  593 ;  Williams  i^.  Ingersoll,  89  N. 
Y.  508,  523;  Fairbanks  v.  Sargent,  104  N.  Y.  108,  118;  Blanchard  v,  Evans,  55  N.  Y. 
Sup'r  Ct  543 ;  (but  see  Parks  v.  Innee,  33  Barb.  37  ;)  Lindsay  v.  Wilson,  2  Dev.  &  Bat. 
Eq.  85;  Clarke  v.  Hogemaa,  13  W.  Va.  718;  Tingle  v.  Fisher,  20  W.  Va.  497.  In 
Thayer  v.  Daniels,  ftipra,  the  court  speaking  through  Devens,  J.,  said,  p.  131 :  "  The 
rule  in  England  would  seem  to  be  that,  as  between  successive  purchasers  of  a  chose  in 
action,  he  will  have  the  preference  who  first  gives  notice  to  the  debtor,  even  if  he  be  a 
subsequent  purchaser.  .  .  .  Such,  however,  has  not  been  the  rule  adopted  in  this  State, 
where  it  is  well  settled  that  the  assignment  of  a  chose  in  action  is  complete  upon  the 
mutual  assent  of  assignor  and  assignee,  and  does  not  gain  additional  validity  as  against 
third  persons  by  notice  to  the  debtor." 
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It  has  been  decided  that  the  first  aasignee  of  a  policy  of  inrarance  to  whom  the 
policy  is  delivered  will  prevail  against  a  sahsequent  assignee  who  does  not  get  the 
policy,  even  though  the  insarance  company  is  notified  of  the  second  assignment  first. 
Spencer  v.  Clarke,  9  Ch.  D.  137 ;  West  of  England  Bank,  51  L.  J.  Ch.  199 ;  (bat  see 
Le  Fenore  v.  Sullivan,  10  Moo.  F.  C.  1).  And,  it  is  conceived,  the  principle  of  this 
decision  would  apply  to  the  assignment  of  any  specialty.  Sod^t^  G^n^ral,  11  App. 
Cas.  20  {$embU) ;  Kamena  v.  Hnelbig,  23  N.  J.  £q.  78 ;  Maybin  p.  Hall,  4  Rich.  £q. 
105 ;  Strange  v.  Houston  Co.,  53  Tex.  162.  But  see,  contra,  FnUey's  App.,  76  Pa.  42 ; 
Pratt's  App.,  77  P^  878. 

Whatever  view  may  be  entertained  as  to  the  English  doctrine  which  prefers  the  as- 
signee who  first  gives  notice,  the  second  assignee  is  in  several  contingencies  clearly  en- 
titled to  supplant  the  first  assignee.  £^.  ^.  ( 1 )  if ,  acting  in  good  faith,  he  obtains  payment 
of  the  claim  assigned ;  Judson  v.  Coroom,  17  How.  6\2 ;  Bridge  r.  Conn.  Co.,  152  Mass. 
343 ;  Bentley  v.  Root,  5  Paige,  632, 640 ;  or  (2)  if  he  reduces  his  claim  to  a  judgment  in 
his  own  name ;  Judson  v.  Corcoran,  17  How.  61*2 ;  Mercantile  Co.  v.  Corcoran,  1  Gray, 
75 ;  or  (3)  if  he  effects  a  novation  with  the  obligor,  whereby  the  obligation  in  favor  of 
the  assignor  is  superseded  by  a  new  one  running  to  himself,  N.  Y.  Co.  v.  Schuyler,  34 
N.  Y.  30,  80;  Strange  v.  Houston  Co.,  53  Tex.  162;  or  (4)  if  he  obtains  the  document 
containing  the  obligation  when  the  latter  is  in  the  form  of  a  specialty;  Re  Gillespie,  15 
Fed.  Rep.  734;  Bridge  v.  Conn.  Co.,  152  Mass.  343;  Fisher  v.  Knox,  13  Pa.  622.  In 
all  these  cases,  having  obtained  a  legal  right  in  good  faith  and  for  value,  the  prior  as- 
signee cannot  properly  deprive  him  of  this  legal  right. 

Notice  (where  the  English  rule  prevails). 

The  prior  notice  by  the  later  assignee  is  none  the  less  effectual,  although  at  the 
time  of  giving  it  he  had  become  aware  of  the  earlier  assignment.  Mutual  Life  Society 
V.  Langley,  32  Ch.  Div.  460.  But  priority  of  notice  wiU  not,  of  course,  help  an  assignee 
who  took  his  assignment  with  knowledge  of  the  earlier  transfer  to  another.  Notice 
given  to  a  trustee  before  his  appointment  is  of  no  effect,  Roxbnrghe  v.  Cox,  17  Ch.  D. 
527.  But  notice  need  not  come  from  the  assignee.  Knowledge  acquired  by  the  trustee 
or  obligor  from  a  third  person,  if  of  a  character  to  influence  the  conduct  of  a  reasonable 
man,  is  effectual  Lloyd  v.  Banks,  3  Ch.  488,  490;  Ex  parte  Stewart,  34  L.  J.  Bank. 
6 ;  Barron  v.  Porter,  44  Vt.  587 ;  (but  see  Webster  v.  Moranville,  30  Vt.  701 ;  Hut- 
chins  V.  Wait,  35  Vt.  360).  If  notices  by  successive  assignees  are  simultaneous,  the 
prior  assignee  prevails.  Johnstown  v.  Cox,  19  Ch.  Div.  17, 16  Ch.  D.  571.  The  rule 
is  the  same  where  the  successive  assignees  are  volunteers.  Sloper  v.  Cottrell,  6  E.  &  B. 
497 ;  Justice  v.  Wynne,  12  Ir.  Ch.  R.  289.  If  the  assignor  is  himself  one  of  the  trustees 
of  the  fund  assigned,  his  knowledge  is  not  equivalent  to  notice.  Brown  v.  Savage,  4 
Drew.  635.  But  if  an  assignee  is  one  of  the  trustees,  his  knowledge  is  equivalent  to 
notice.  Willes  v.  Greenhill,  29  Beav.  376 ;  Ex  parte  Garrard,  5  Ch.  Div.  61 ;  Re  Wyatt, 
'92,  I  Ch.  188.  If  the  prior  assignee  cannot  give  notice,  because  he  is  ignorant  of  the 
trustee's  existence,  he  wiU  not  be  postponed  to  a  second  assignee  who  does  give  notice. 
Feltham  v.  Clark,  1  De  G.  &  Sm.  307.  H  a  contract  claim  is  held  in  trust,  notice  should 
be  given  to  the  trustee  and  not  to  the  debtor.  Gardner  v.  Tiachlan,  8  Sim.  123.  Mail- 
ing a  notice  has  been  thought  sufficient  to  protect  the  interest  of  the  several  assigns. 
Belcher  v.  Bellamy,  2  Ex.  303 ;  Re  Hickey,  10  Ir.  B.  Eq.  117 ;  Daniel  v.  Freeman,  II 
Ir.  R.Eq.  283.— Ed. 
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LEE  V.  HOWLETT. 
In  Chancebt,  bbfobe  Sm  W.  Paos  Wood,  V.C,  Mabch  11,  1856. 

[Reported  in  2  Kay  ff  Jokneotif  531.] 

TiMOTHT  Tripp  Lbe,  by  his  will,  dated  the  dOth  of  June,  1840, 
amongst  other  devises^  gave  to  his  wife  Elizabeth  (since  deceased) 
certain  freehold  and  leasehold  hereditaments,  known  as  Dell's  Manor 
farm,  to  hold  the  same  for  her  life ;  and,  after  her  decease,  the  testator 
directed  that  the  same  should  be  sold  by  public' auction,  and  that  the 
money  should  be  equally  divided  among  his  surviving  children ;  and 
the  testator  devised  and  bequeathed  the  residue  of  his  property,  as 
well  funded  or  otherwise,  to  his  wife  for  her  life,  and  after  her  death, 
to  be  equally  divided  amongst  his  surviving  children.  And  he  ap- 
pointed his  wife,  and  his  sons,  the  plaintiff  Timothy  Lee  and  Cornelius 
Lee  (since  deceased),  executrix  and  executors  of  his  will. 

The  testator  died  on  the  29th  of  December,  1840,  leaving  his  widow 
and  eleven  children  surviving  him. 

By  a  deed  of  arrangement,  dated  in  1841,  and  executed  by  all  the 
children  (except  one  who  had  died),  it  was  mutually  agreed  that  all 
the  property  devised  by  the  testator  amongst  his  surviving  children 
should  be  divided  and  disposed  of,  subject  to  the  life  interests  therein, 
in  like  manner  and  shares  as  if  the  same  had  been  given,  subject  as 
aforesaid,  amongst  all  his  children  who  should  survive  him,  equally  as 
tenants  in  common,  so  that  one  equal  eleventh  part  or  share  thereof 
should  go  and  be  paid  and  payable  to  each  and  every,  or  to  the  ex- 
ecutors, administrators,  or  assigns  of  each  and  every,  the  said,  &c. 
(the  children),  notwithstanding  any  or  either  of  them,  the  said,  &c., 
should  die  before  the  property  should  become  divisible  or  payable,  and 
the  executors  or  administrators  of  any  of  them  who  might  so  die  should 
receive  his  or  her  eleventh  share,  and  apply  the  same  as  his  or  her 
personal  estate,  &c. 

Charles  Lee,  one  of  the  children,  by  indenture,  dated  the  24th  of 
March,  1842,  mortgaged  his  reversionary  share  and  interest  of  all  the 
property  under  the  will  and  deed  of  arrangement  to  one  Simon  Main, 
to  secure  £450,  and  interest,  of  which  indenture  the  plaintiff  Timothy 
Lee  had  not  received  notice  till  the  year  1848. 

By  indenture,  dated  February  14,  1844,  Charles  Lee  again  assigned 
his  share  to  a  Miss  Lys  to  secure  £250,  and  interest ;  of  which  inden- 
ture Miss  Lys  gave  notice  to  the  plaintiff  in  May,  1844. 

At  the  time  of  the  mortgage  to  her,  Miss  Lys  had  no  notice  of  the 
prior  mortgage. 

By  indenture,  dated  the  Ist  of  October,  1846,  Charles  Lee  again 
assigned  his  share  to  one  Caches,  to  secure  a  sum  of  £300  and  in- 
terest; of  which  indenture  Gaches  gave  notice  to  the  plaintiff  in  the 
same  month  of  October,  1846. 
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The  testator*s  widow  having  died  in  1854,  this  suit  was  instituted  by 
the  plaintiff  for  the  administration  of  the  real  estate ;  a  previous  suit 
of  ^*  Lys  V.  Lee  "  had  been  instituted  by  Miss  Lys  to  realize  her  se- 
curity out  of  the  personal  estate,  which^  however,  was  wholly  exhausted, 
leaving  nothing  but  the  real  estate  and  its  produce  for  the  incumbran- 
cers to  look  to. 

A  decree  for  sale  had  been  made  in  this  suit  (Lee  v.  Hewlett) ,  and 
the  usual  inquiry  directed  as  to  incumbrances  on  the  shares  of  the 
children.   . 

Pursuant  to  the  decree  Dell's  Manor  farm  had  been  sold  for  £8,400, 
and  the  residuary  estate  for  £500.  The  chief  clerk  certified  as  to  the 
incumbrances,  and,  amongst  others,  to  those  on  Charles  Lee's  share  as 
above;  the  result  of  his  finding  being  that  the  several  mortgagees, 
Yaughan  (in  whom  Simon  Main's  mortgage  had  become  vested).  Miss 
Lys,  and  Caches,  were  entitled  according  to  the  dates  of  their  incum- 
brances. But  it  was  arranged  that  the  question  of  priority,  with  refer- 
ence to  the  dates  of  the  several  notices  given  to  the  plaintiff,  should  be 
argued  before  the  court  on  the  hearing  for  further  consideration. 

The  cause  now  came  on  to  be  so  heard. 

Mr.  RoUy  Q.  C,  and  Mr.  Speed,  for  the  plaintiff. 

Mr.  Daniel  J  Q.  C,  and  Mr.  W.  F.  Murray  ^  for  Miss  Lys. 

Mr.  BiUoTiy  for  other  parties. 

Mr.  Cadman  Jones,  for  Yaughan,  the  first  mortgagee.^ 

YiCE  Chancellor  Sir  W.  Page  Wood.  I  am  of  opinion  that  as  to 
that  portion  of  the  property  which  was  ordered  to  be  sold,  I  am  bound 
to  hold,  on  the  principle  of  Foster  v.  Cockerell,  Dearie  v.  Hall,  and 
that  class  of  cases,  that  the  incumbrancer  who  first  gave  notice  of  his 
incumbrance  must  prevail  over  the  others.  The  principle  does  not 
depend  simply  on  a  question  of  mala  fides;  but  the  rule  is,  that  the 
party  who  first  makes  himself  master  of  a  chose  in  action,  by  giving 
notice,  to  prevent  its  being  handed  over  by  the  person  in  whose  hands 
it  is  to  any  other  claimant,  —  in  other  words,  who  first  devests  the  title 
of  the  owner  by  giving  notice  to  the  person  through  whom  the  owner 
must  derive  the  fund,  —  arrests  that  fund,  and  acquires  the  property 
for  himself.  Whether  the  fund  be  a  trust  fund  held  by  A.  in  trust  for 
B.,  or  a  debt  payable  by  A.  to  B.,  if  B.  assigns,  and  his  assign  requires 
A.  to  pay  the  money  over  to  him,  that  gives  him  priority  over  a  pre- 
vious assign  of  B.,  who  has  not  given  such  notice. 

It  is  decided  that  this  doctrine  does  not  apply  to  real  estate ;  *  and 
in  Wiltshire  v.  Rabbits  *  the  late  Yice  Chancellor  of  England  considered 

1  The  arguments  of  counsel  are  omitted.  —  Ed. 

3  Bngden  v.  Bignold,  2  Y.  &  C.  C.  C.  379,  392 ;  Malcolm  v.  Charlesworth,  1  Keen, 
63 ;  Jones  9.  Jones,  8  Sim.  633 ;  Wilmot  v.  Pike,  5  Hare,  U ;  Rooper  v.  Harrison,  2  K. 
&  J.  86, 103 ;  Phipps  v,  Lore^roTe,  16  Eq.  90, 91 ;  McCreight  v,  Foster,  5  Ch.  604 ;  Union 
Bank  v,  Kent,  39  Ch.  Div.  238 ;  Humber  v.  Richards,  45  Ch.  D.  589  ;  Rochard  r.  Fol- 
ton,  7  Ir,  Eq.  R.  131 ;  Re  Bnrke,  L.  R.  9  Ir.  52 ;  Parks  v.  Innes,  S3  Barb.  37  (umhU) 
Accord,  —  Ed. 

*  14  Sim.  76. 
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that  the  doctrine  was  not  applicable  to  an  assignment  of  an  equitable 
interest  in  a  chattel  real.  In  this  case,  part  of  the  property  is  directed 
to  be  sold,  without  saying  by  whom.  The  sale  must  be  by  the  heir  or 
executors.  Here,  the  same  person  fills  both  those  characters,  and  the 
property  must  therefore  pass  through  him.  It  must  be  converted  into 
money,  and  none  of  the  legatees  could  have  reached  that  money  except 
through  him ;  and  they  could  never  have  had  the  property  in  the  shape 
of  land,  but  only  as  money.  Then,  the  executor  being  bound  to  pay 
the  shares  in  this  manner,  the  fact  that,  at  the  time  when  this  security 
was  given,  the  period  for  the  sale  had  not  arrived,  is  not  material.^ 
Whenever  the  property  was  sold  and  the  money  paid  to  the  executor, 
he  would  hold  part  of  it  for  Charles  Lee,  or  for  the  person  who  had 
obtained  an  assignment  of  his  share  from  Charles  Lee.  Here,  Miss 
Lys  first  gave  to  the  executor  notice  of  the  assignment  in  her  favor, 
and  therefore  she  has  priority  over  all  other  assigns  of  Charles  Lee's 
share  as  to  this  part  of  the  mortgaged  property. 

As  regards  the  residuary  real  estate,  there  is  no  direction  in  the  will 
to  sell  that.  It  was  devised  to  the  testator's  wife,  for  life,  and  after 
her  death  to  her  children.  That  would  carry  the  fee-simple,  and  the 
children  would  not  be  obliged  to  take  their  shares  from  the  hands  of  any 
third  person,  and  although  by  the  deed  of  arrangement  they  seem  to 
have  treated  it  as  personal  estate,  it  was  in  their  own  hands ;  and  there- 
fore there  can  be  no  question  of  notice  as  to  this  property,  but  it  must  go 
to  the  incumbrancers  according  to  the  order  in  time  in  which  they  ob- 
tained their  securities. 


PHILLIPS  V.  PHILLIPS. 
In  Chakcert,  befobb  Lobd  Westbubt,  C,  Dbgembeb  9,  10,  1861. 

[RepwUd  in  4  De  Gex,  Fisher,  f-  Jonet,  208.] 

The  Lord  Chancellor.*  When  I  reserved  my  Judgment  at  the  con- 
clusion of  the  argument  in  this  case,  it  was  rather  out  of  respect  to  that 
argument  than  from  a  feeling  of  any  difiSculty  with  regard  to  the  ques- 
tion that  had  been  so  strenuously  contested  before  me. 

The  case  is  a  very  simple  one.  The  plaintiff  claims  as  the  grantee 
of  an  annuity  granted  by  a  deed  dated  in  the  month  of  February,  1820^ 
to  issue  out  of  certain  lands  in  the  county  of  Monmouth,  secured  by 
powers  of  distress  and  entry.  The  annuity  or  rent-charge  was  not  to 
arise  until  the  death  of  one  Rebecca  Phillips,  who  died  in  the  month  of 
December,  1839,  and  the  first  payment  of  the  annuity  became  due  on 

1  Foster  v.  Cockerell,  8  CL  &  F.  456;  ConsoL  Co.  v.  Riley,  5  Jar.  n.  s.  1283;  Re 
Hughes's  Trosts,  2  H.  &  M.  89 ;  226  Wyatt,  '92, 1  Ch.  188 ;  Daneel  v.  Frohman,  11  Ir. 
B.  £q.  233 ;  Potnam  v.  Story,  182  Mass.  205  Accord,  — Ed. 

*  See  tupra,  p.  70,  n.  1. —  £d. 
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the  8th  of  March,  1840.  The  case  was  aigued  on  both  sides  on  the 
admitted  basis  that  the  legal  estate  was  outstanding  in  certain  incnm- 
brancers,  and  is  stUl  oiiCstanSu^^^bJect  to  the  annoity  the  grantor 
was  entitled  in  fee-simple  in  equity.  In  February,  1821,  the  grantor 
intermarried  with  one  Mary  Phillips.  On  the  occasion  of  that  mar- 
riage, a  settlement,  dated  in  February,  1821,  was  executed,  and  under 
this  deed  the  defendants  claim ;  and  claim,  therefore,  as  purchasers  for 
a  valuable  consideration.  No  payment  has  ever  been  made  in  respect 
of  the  annuity. 

The  bill  was  filed  within  twenty  years,  and  seeks  the  ordinary  relief 
applicable  to  the  case.  The  defendants  by  their  answer  insist  that  the 
deed  was  voluntary,  and  therefore  void  under  the  Statute  of  Elizabeth, 
as  against  them  in  their  character  of  purchasers  for  valuable  consider- 
ation, and  they  also  insist  upon  the  Statute  of  Limitations.  But  in  the 
answer  the  defence  of  purchase  for  valuable  consideration  without 
notice  is  not  attempted  to  be  raised. 

At  the  hearing,  an  affidavit  of  Mary  Phillips  and  another  person  was 
produced;  denying  the  fact  of  notice  of  the  annuity  at  the  time  of  the 
grant  and  at  the  time  of  the  creation  of  the  marriage  settlement,  and 
the  contention  at  the  bar  was  that  the  defence  of  purchase  for  valuable 
consideration  without  notice  was  available  for  the  defendants,  under 
these  circumstances,  and  ought  to  be  allowed  as  a  bar  to  the  claim  by 
the  court.  The  Vice  Chancellor  in  his  judgment  refused  to  admit  the 
defence  of  purchase  for  valuable  consideration  without  notice,  and  I 
entirely  agree  with  him  in  the  conclusion  that  such  a  defence  requires 
to  be  pleaded  by  the  answer,  more  specially  where  an  answer  has  been 
put  in. 

But  I  do  not  mean  to  rest  my  decision  upon  that  particular  ground 
because  I  have  permitted  the  argument  to  proceed  with  reference  to  the 
general  proposition,  which  was  maintained  before  me  with  great  energy 
and  learning,  viz.  that  the  doctrine  of  a  court  of  equity  was  this,  that 
it  would  give  no  relief  whatever  to  any  claimant  against  a  purchaser 
for  valuable  consideration  without  notice.  It  was  urged  upon  me  that 
authority  to  this  effect  was  to  be  found  in  some  recent  decisions  of  this 
court,  and  particularly  in  the  case  decided  at  the  Rolls  of  the  Attor- 
ney-Generid  v,  Wilkins.* 

I  undoubtedly  was  struck  with  the  novelty  and  extent  of  the  doc- 
trine that  was  thus  advanced,  and  in  order  to  deal  with  the  argument 
^  V  it  becomes  necessary  to  revert  to  elementary  principles.  I  take  it  to  be 
^•'  a  clear  proposition  that  every  conveyance  of  an  equitable  interest  is  an 
«w  innocent  conveyance ;  that  is  to  say,  the  grant  of  a  person  entitied 
merely  in  equity  passes  only  that  which  he  is  justly  entitied  to,  and  no 

f^ore.    If,  tiierefore,  a  person  seized  of  an  equitable  estate  (the  legal 
estate  being  outstanding),  makes  an  assurance  by  way  of  mortgage  or 
grants  an  annuity,  and  afterwards  conveys  the  whole  estate  to  a  -pur- 
■ 

,   •  /  M7  Beav.  285,  ^ 
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chaser,  he  can  grant  to  the  purchaser  that  which  he  has,  viz.  the  estate 
subject  to  the  mortgage  or  annuity,  and  no  more.  The  subsequent 
grantee  takes  only  that  which  is  left  in  the  grantor.  Hence  grantees 
and  incumbrancers  claiming  in  equity  take  and  are  ranked  according  to 
the  dates  of  their  securities;  and  the  maxim  applies,  ^^  Qui  prior  est 
tempore  potior  est  jure.'*  The  first  grantee  is  potior;  that  is,  potentior. 
He  has  a  better  and  superior  —  because  a  prior  —  equity.  The  first 
grantee  has  a  right  to  be  paid  first,  and  it  is  quite  immaterial  whether 
the  subsequent  incnmbrancers  at  the  time  when  they  took  their  securi- 
ties and  paid  their  money  had  notice  of  the  first  incumbrance  or  not. 
These  elementary  rules  are  recognized  in  the  case  of  Brace  v.  Duchess 
of  Marlborough,'  and  they  are  further  illustrated  by  the  familiar  doc- 
trine of  the  court  as  to  tacking  securities.  It  is  well  known  that  if 
there  are  three  incumbrancers,  and  the  third  incumbrancer,  at  the  time 
of  his  incumbrance  and  payment  of  his  money,  had  no  notice  of  the 
second  incumbrance,  then,  if  the  first  mortgagee  or  incumbrancer  has 
the  l^al  estate,  and  the  third  pays  him  off,  and  takes  an  assignment 
of  his  securities  and  a  conveyance  of  the  legal  estate,  he  is  entitled  to 
tack  his  third  mortgage  to  the  first  mortgage  which  he  has  acquired, 
and  to  exclude  the  intermediate  incumbrancer.  But  this  doctrine  is 
limited  to  the  case  where  the  first  mortgagee  has  the  legal  title ;  for  if 
the  first  mortgagee  has  not  the  legal  title,  the  third  does  not  by  the 
transfer  obtain  the  legal  title,  and  the  third  mortgagee  by  payment  off 
of  the  first  acquires  no  priority  over  the  second.  Now,  the  defence  of 
a  purchaser  for  valuable  consideration  is  the  creature  of  a  court  of 
equity,  and  it  can  never  be  used  in  a  manner  at  variance  with  the  ele- 
mentary rules  which  have  already  been  stated.  It  seems  at  first  to  have 
been  used  as  a  shield  against  the  claim  in  equity  of  persons  having  a 
legal  title.  Bassett  v.  Nosworthy  *  is,  if  not  the  earliest,  the  best  early 
reported  case  on  the  subject.  There  the  plaintiff  claimed  under  a  legal 
title,  and  this  circumstance,  together  with  the  maxim  which  I  have  re- 
ferred to,  probably  gave  rise  to  the  notion  that  this  defence  was  good 
only  against  the  legal  title.  But  there  appear  to  be  three  cases  in  which 
the  use  of  this  defence  is  most  familiar. 

First,  where  an  application  is  made  to  an  auxiliary  jurisdiction  of 
the  court  by  the  possessor  of  a  legal  title,  as  by  an  heir-at-law  (which 
was  the  case  in  Bassett  v,  Nosworthy),'  or  by  a  tenant  for  life  for  the 
delivery  of  title-deeds  (which  was  the  case  of  Wallwyn  v.  Lee),*  and 
the  defendant  pleads  that  he  is  a  bona  fide  purchaser  for  valuable  con- 

Isideration  without  notice.  In  such  a  case  the  defence  is  good,  and  the 
reason  given  is  that  as  against  a  purchaser  for  valuable  consideration 
without  notice  the  court  gives  no  assistance ;  that  is,  no  assistance  to 
the  legal  title.  But  this  rule  does  not  apply  where  the  court  exercises 
a  legal  jurisdiction  concurrently  with  courts  of  law.    Thus  it  was  de* 


1  2  P.  Wma.  491. 
•  9  Yes.  34. 
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dded  by  Lord  Tharlow  in  Williams  v,  Lambe,^  that  the  defence  could 
not  be  pleaded  to  a  bill  for  dower ;  and  by  Sir  J.  Leach,  in  Collins  v. 
Archer,'  that  it  was  no  answer  to  a  bill  for  tithes.  In  those  cases  the 
ooort  of  equity  was  not  asked  to  give  the  plaintiff  any  equitable  as 
distinguished  from  legal  relief. 

The  second  class  of  cases  is  the  ordinary  one  of  several  purchasers 
or  incumbrancers  each  claiming  in  equity,  and  one  who  is  later  and 
last  in  time  succeeds  in  obtaining  an  outstanding  legal  estate  not  held 
upon  existing  trusts  or  a  judgment,  or  any  other  legal  advantage  the 
c^  possession  of  which  may  be  a  protection  to  himself  or  an  embarrass- 

Jy^  ment  to  other  claimants.  He  will  not  be  deprived  of  this  advantage 
by  a  court  of  equity.  To  a  bill  filed  against  him  for  this  purpose  by 
a  prior  purchaser  or  incumbrancer,  the  defendant  may  maintain  the 
plea  of  purchase  for  valuable  consideration  without  notice;  for  the 
principle  is,  that  a  court  of  equity  will  not  disarm  a  purchaser,  that  is, 
will  not  take  from  him  the  shield  of  any  legal  advantage.  This  is  the 
common  doctrine  of  the  tcUnUa  in  naufragio. 

(    Thirdly,  where  there  are  circumstances  that  ^ve  rise  tn  an  egn^y  ^ 
.distingui^hfid  fnua  ^equitable  e8tft|£vj~  as,  for  example,  an  equity  to 
set  aside  a  deed  for  fraud,  6T  to  coiTect  it  for  mistake,  —  and  the  pur- 
O  1  chaser  under  the  instrument  maintains  the  plea  of  purchase  for  valu- 

W         I  able  consideration  without  notice,  the  court  will  not  interfere.* 
f  Now  these  are  the  three  cases  in  which  the  defence  in  question  is 

most  commonly  found.  None  of  them  involve  the  case  that  is  now 
before  me. 

It  was  indeed  said  at  the  bar  that  the  defendants,  being  in  possession, 
had  a  legal  advantage  in  respect  of  the  possession,  of  which  they  ought 
not  to  be  deprived.  But  that  is  to  confound  the  subject  of  adjudica- 
tion with  the  means  of  determining  it  The  possession  is  the  thing 
which  is  the  subject  of  controversy,  and  is  to  be  awarded  by  the  court 
to  one  or  to  the  other.  But  the  subject  of  controversy,  and  the  means 
of  determining  the  right  to  that  subject  are  perfectly  different.  The 
argument,  in  fact,  amounts  to  this:  *'  I  ought  not  to  be  deprived  of 
possession,  because  I  have  possession."  The  purchaser  will  not  be  de- 
prived of  anything  that  gives  him  a  legal  right  to  the  possession,  but 
the  possession  itself  must  not  be  confounded  with  the  right  to  it. 

The  case,  therefore,  that  I  have  to  decide  is  the  ordinary  case  of  a 
person  claiming  under  an  innocent  equitable  conveyance  that  interest 
which  existed  in  the  grantor  at  the  time  when  that  conveyance  was 
made.  But,  as  I  have  already  said,  that  interest  was  diminished  by 
the  estate  that  had  been  previously  granted  to  the  annuitant,  and  as 
there  was  no  ground  for  pretending  that  the  deed  creating  the  annuity 
was  a  voluntary  deed,  so  there  is  no  ground  whatever  for  contending 
that  the  estate  of  the  person  taking  under  the  subsequent  marriage 

1  3  B.  C.  C.  264.  s  1  HnBB.  &  MjhiiB,  284. 

*  As  to  the  alleged  difference  between  an  eqnitj  and  an  equitable  estate,  see  1 
Harvard  Law  Bev.  2.  — -  Ed. 
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settlement  is  not  to  be  treated  by  this  court,  being  an  equitable  estate, 
as  subject  to  the  antecedent  annuity,  just  as  effectually  as  if  the  an- 
nuity itself  had  been  noticed  and  excepted  out  of  the  operation  of  the 
subsequent  instrument. 

I  have  no  difficulty,  therefore,  in  holding  that  the  plea  of  purchase 
for  valuable  consideration  is  upon  principle  not  at  all  applicable  to  the 
case  before  me,  even  if  I  could  take  notice  of  it  as  having  been  rightly 
and  regularly  raised. 

We  next  come  to  examine  the  authorities  upon  which  the  defence 
relies.  Now,  undoubtedly,  I  cannot  assent  to  some  observations  which 
I  find  attributed  to  the  Master  of  the  Rolls  in  the  report  of  the  case  of 
the  Attorney-General  v.  Wilkins ;  ^  but  to  the  decision  of  that  case,  as 
explained  by  his  Honor  in  the  subsequent  case  of  Colyer  v.  Finch,'  I 
see  no  reasonable  objection,  and  the  principles  that  I  have  here  been 
referring  to  are  fully  explained  and  acted  on  by  the  Master  of  the 
Bolls  in  the  case  of  Colyer  v.  Finch.'  It  is  impossible,  therefore,  to 
suppose  that  he  intended  to  lay  down  anything  in  the  case  of  the 
Attorney-General  v.  Wilkins,^  which  is  at  variance  with  the  ordinary 
rules  of  the  court  as  I  have  already  explained  them,  or  which  could 
give  countenance  to  the  argument  t^at  has  been  raised  before  me  at 
the  bar. 

I  have  consequently  no  difficulty  in  holding  that  the  decree  of  his 
Honor  the  Vice  Chancellor  is  right  upon  the  grounds  on  which  he  placed 
it  in  the  court  below,  and  that  also  it  would  have  been  right  if  he  had 
sonsidered  the  grounds  which  have  been  urged  before  me  in  support  of 
this  petition  of  rehearing.  I  therefore  affirm  the  decree  and  dismiss 
the  petition  of  rehearing ;  but  inasmuch  as  the  plaintiff  sues  in  forma 
pauperisy  of  course,  it  must  be  dismissed  without  costs.* 


^9*m 
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In  Chancebt,  before  Nobth,  J.,  January  12,  13,  14,  15,  19,  1885. 

[Rep<yrted  in  28  Chancery  Division,  674.] 

In  the  year  1869  a  lease  of  the  New  Dynevor  Colliery  was  made  to 
certain  persons^  one  being  Michael  Lewis  Brown,  who  took  three-eighths 
of  the  colliery,  as  to  one  moiety  thereof  for  himself,  and  as  to  the  other 
moiety  in  trust  for  Edwin  Newman. 

1  17  Beav.  285.  >  19  Bear.  500. 

*  There  is  belieyed  to  be  a  strong  analogy  between  an  equitable  rent  charge  and  a 
partial  afisignment  of  a  chose  in  action.  Accordingly,  if  a  partial  assignor  subsequently 
purports  to  sell  the  entire  claim  to  a  bona  fide  purchaser,  the  latter,  as  in  the  principal 
case,  will  be  postponed  to  the  prior  incumbrancer.  This,  it  is  submitted,  is  the  true 
ground,  though  not  ostensible  ground,  of  the  decision  in  Fairbanks  p.  Sargent,  104 
K  Y.  108, 117  N.  Y.  820.  —  Ed. 
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Tn  1871  ^rnwr  hfid  *>^/*i^  Inrgt^  ff^^^»»/w>o  #^1.  ♦i.^  ^]|||>u  g^^  to 
Edwin  Newman,  and  preased  for  payment.  By  a  deed  made  in  Jaly* 
1871,  after  reciting  that  Edwin  Newman  had  a  policy  on  his  life  for 
£3,000,  and  had  assigned  that  and  also  his  share  in  the  colliery  to  his 
wife's  mother,  Sophie  Storie  Armstrong,  by  way  of  security  for  £5,700, 
it  was  witnessed  that  Mrs.  Armstrong  and  Edwin  Newman  assigned 
the  policy  and  Edwin  Newman's  one  moiety  of  three-eighths  of  the  col- 
liery to  Brown  by  way  of  security  for  the  repayment  to  him  of  £3,180, 
and  subject  thereto  for  Mrs.  Armstrong. 

Edwin  Newman  was  dead,  and  a  sum  representing  the  £8,000  due 
under  the  policy  had  been  paid  into  Court.  Brown  had  sold  the  shares 
in  the  colliery,  and  had  a  balance  of  £850  arising  from  the  sale. 

This  action  was  brought  by  Violet  Ida  Newman,  one  of  the  children 
of  Edwin  Newman,  against  Brown  and  against  the  administrator  of 
Mrs.  Armstrong  (who  was  dead),  rlaimlng  as  against  Brown  that  a 
certain  sum.  of  £5,700  had  priority  over  his  charge  on  the  coHiery 
shares^  and  on  the  policy  jmoney ;  and  that  he  might  be  declared  a 
^nstee  of  the  colliery  shares"as"'to  the  £5,700.  The  plaintiflTs  case 
was  as  follows:  — 

By  an  indenture  of  settlement  dated  the  24th  of  September,  1856, 
made  on  the  marriage  of  Edwin  Newman  with  Mrs.  Armstrong's  daugh- 
ter, certain  funds  were  assigned  to  three  trustees  on  the  usual  trusts  for 
Mrs.  Newman,  Edwin  Newman,  and  their  children,  of  whom  the  plain- 
tiff, Violet  Ida  Newman,  was  one. 

The  other  trustees  died  or  retired,  and  in  1866  Mrs.  Armstrong  vas 
appointed  sole  trustee.    The  dealings  as  to  the  trust  funds  between 
Mrs.  Armstrong  and  Edwin  Newman  were  very  complicated  and  ob- 
scure, but  it  was  clear  that  Edwin  Newman  had  borrowed  more  than 
£5,000  of  the  trust  money  from  Mrs.  Armstrong ;  and,  according  to 
the  case  of  the  plaintiff,  the  £5,700  due  by  Edwin  Newman  to  Mrs. 
Armstrong,  as  stated  in  the  mortgage  to  Brown,  was  the  fund  so  bor* 
rowed  and  was  subject  to  the  trusts  of  the  settlement ;  and  then  the 
shares  in  the  colliery  and  the  policy  had  been  assigned  by  Edwin  New* 
man  to  Mrs.  Armstrong  by  way  of  security  for  the  trust  money  which 
had  been  advanced  by  her  to  Edwin  Newman. 
/       Brown  alleged  that  h.e  took  his  charge  without  aoy  notice  Jrhfitever 
\  of  the  settlement,  and  that  he  thought  and  still  believed  that  the  £5,700 
'  ^  was  the  money  of  Mrs.  Armstrong. 

Barber^  Q.  C,  and  B,  C.  Dobbs^  for  the  plaintiff. 

W.  Pearson^  Q.  C,  and  B,  B.  BogerSj  for  Brown. 

Lenum^  and  Hatfield  Gfreen^  for  other  defendants. 

North,  J.,  after  fully  stating  the  complicated  facts,  and  referring 
to  the  obscurity  of  the  transactions,  continued : — 

Now  out  of  that  state  of  facts  the  questions  between  the  parties  arise 
in  this  way.  First,  as  regards  the  shares  in  the  colliery,  and,  secondly, 
as  regards  the  policy  moneys,  which  stand  in  rather  different  pod- 
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tions.^  As  to  the  colliery,  the  question  is  whether,  assuming  the  £5,700 
to  have  been  trust  money,  Brown's  charge  is  prior  or  subsequent  to  the 
charge  of  the  £5, 700.  ^is  quite,  filear  that  Brown  had  no  notice  whats¥6» 
of  thgj^oney  being  trusT^onej}  if  in  fact  it  was.  [His  Lordship  then 
referred  to  soineoTBie  evidence.]  Therefore  it  comes  to  this.  Brown 
has  got  the  legal  estate,  and  he  had  it  prior  to  the  charge  in  1871.  He 
took  that  security  without  notice  of  any  prior  charge.  But  then  it  is 
said  that  there  was  already  a  charge  in  favor  of  Mrs.  Armstrong,  and 
that  the  plaintiff  for  whom  she  was  trustee  and  who  claims  under  her 
has  a  charge  prior  to  Brown's.  Brown's  answer  to  that  is :  ''I  have^ 
^^Q  iegaL^atfiLte ;  and  I  had  no  notice  of  any  trusTSCtnaLor  co^struc- 
tive.  There  was  nothing  whatever  to  put  me  upon  any  inquiry.  ^ 
dealt  with  persons  who  represented  this  property  to  be  their  own,  and 
I  had  no  notice  of  any  sort  that  either  of  them  was  a  trustee.  I  have 
clearly  got  a  good  charge  and  I  have  the  legal  estate.  I  cannot  now 
be  told  that  my  interest  is  to  be  postponed  to  the  plaintiff's  when  I  had 
the  legal  estate  and  dealt  with  the  only  persons  I  knew  or  could  know." 
It  appears  to  me  that  even  if  the  £5,700  is  trust  money  he  is  entitled  to 
succeed  upon  that  defence. 

The  cases  in  which  a  second  equitable  incumbrancer  without  notice 
has  got  in  the  legal  estate  and  has  protected  himself  are  very  numerous 
and  well-known.  But  it  is  said  that  the  present  does  not  come  within 
these  cases,  hprnnr^  Brftwn  wnn  the  trustee,  of  tbe.XeM^hoId  interest^ 
and  held  it  in  trust  for  the  real  owners  whoAv«r  ttMy  w«re;..ajad.that.. 
^e  cannot  J^e^b/^ftrd  tfl  flay  ^^^^^^  ^^«  ^^"  ^!Tftrgf^  which  was  subsequent 
in  date  ought  to  have  priority  over  the  charges  of  the  persons  for  whom 
he  is  trustee.  But  he  is  trustee  without  any  notice  whatever  of  any' 
charge,  and  he  dealt  with  persons  who  were  treated  throughout  as  the ;' 
only  persons  interested  in  the  estate.  ^lathfire  anything  to  prevent  a  j 
trustee  from  dealing  with  his  only  known  cestui' qtie  tnisf^  and  then/ 
taking  advantage  of  the  legal  estate  which  he  does  not  get"  In  aftSr-1 
wards  biif^as  already. 

There  are  two  cases  to  which  I  will  refer.  One  is  Phipps  v.  Love- 
grove.*  The  Lord  Justice  James,  sitting  for  Vice-Chancellor  Wick- 
ens,  says  in  his  judgment :  *  ^'  The  trustees  at  the  request  and  by  the 
direction  of  the  only  cestuis  que  trust  of  whom  they  had  any  notice  or 
knowledge  whatever,  dealt  with  the  funds ;  and  it  appears  to  me,  upon 
more  than  one  ground,  that  any  person  claiming  under  the  same  cestuis 
que  trust  has  no  right  to  make  any  claim  against  them.  It  is  a  rule 
and  principle  of  this  Court,  and  of  every  Court,  I  believe,  that  where 
there  is  a  chose  in  action^  whether  it  is  a  debt  or  an  obligation,  or 
a  trust  fund,  and  it  is  assigned,  the  person  who  holds  that  debt  or 
obligation,  or  has  undertaken  to  hold  the  trust  fund,  has,  as  against 
the  assignee,  exactly  the  same  equities  that  he  would  have  as  against 

^  So  much  of  the  caae  as  relates  to  the  policy  moneys  is  omitted,  as  well  as  the  argu- 
ments of  counsel.  —Ed. 

«  Law  Rep.  16  Eq.  80.  »  Law  Rep.  16  Eq.  88. 
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the  assignor.  Down  to  the  date  at  which  the  notice  of  assignment  was 
given  to  the  trastees,  the  trustees  were  at  liberty  to  deal  with  the  fund, 
and  to  have  equities  created  in  their  favor  by  the  cestuis  que  trusty  untU 
they  received  notice  that  some  other  person  had  come  in  and  displaced 
those  equities.  ...Aa  insurance  office  might.lend  moneyvpon  a  policy  of 
insurance  to  a  person  who  had  insured  his  Ijffi,  iwtwithfitnnfilng^ny'* 
pfftvioufl. assignment  by  him  of  the  policy,  of  which juuu^ticeJiadl^^Q^ 
given  to  them.  Trustees  whu  hate  gui  a  legal  estate,  or  an  estate  of 
any  kind,  either  money  or  land,  may  lend  money  to  the  cestuis  que  trusty 
and  get  a  beneficial  interest  in  the  trust  property,  if  they  have  no  notice 
that  there  have  been  any  prior  incumbrances.  They  have  got  the  legal 
estate  and  they  have  got  the  legal  right ;  they  have  therefore  got,  in 
respect  of  the  charge  created  in  their  favor,  before  they  have  got  any 
notice  of  anything  else,  a  right  to  retain  that  which  the  law  has  given 
them."  Now  it  is  admitted  that  this  is  quite  in  point,  but  it  was  said 
that  the  passage  referring  to  trustees  who  have  got  the  legal  estate  is 
merely  an  illustration  by  way  of  dictum^  and  is  not  necessary  for  the  de- 
cision of  the  case.  To  a  certain  extent  that  is  true,  but  it  is  an  illus- 
tration in  point  and  bears  upon  what  the  learned  judge  decided,  and  it 
shows  his  opinion  upon  the  matter  to  be  that  a  trustee  who  had  got  the 
legal  estate  could  deal  with  the  cestui  que  trust  by  buying  his  interest  or 
making  an  advance,- and  could  maintain  that  charge  against  a  prior  in- 
cumbrancer on  the  ground  that  he  held  the  legal  estate,  provided  always 
that  it  was  without  notice. 

The  case  of  Browne  i;.  Savage^  seems  to  me  very  much  in  point, 
though  it  does  not  refer  to  the  legal  estate.  There  Kindersley,  V.  C, 
decided  that  an  assignment  by  one  trustee  to  another  gave  tiiat  trus- 
tee notice,  and  that  at  any  rate  during  the  life  of  that  trustee  the  notice 
so  given  was  all  that  was  necessary,  and  so  it  has  been  held  in  subse- 
quent cases,  of  which  Willes  v.  Greenhill '  is  one.  The  fact  that  the 
trustee  to  whom  the  assignment  was  made  gave  no  notice  till  after- 
wards to  the  third  trustee  was  immaterial.  It  was  held  that  the  trustee 
was  competent  to  deal  with  the  cestui  que  trusty  and  to  get  a  good  chai'ge 
in  priority  to  other  charges  of  which  he  had  no  notice,  though  he  was 
trustee  of  the  fund  for  the  owners  of  it,  including  persons  in  favor  of 
whom  charges  bad  been  made  of  which  notice  had  not  been  given. 

Some  little  doubt  has  been  thrown  upon  that  case  by  the  remark  of 
Lord  St.  Leonards  in  a  note  to  Vendors  and  Purchasers.*  He  says : 
^'  There  is  a  mistake  in  the  dates ;  they  do  not  agree  with  the  priori- 
ties ordered."  But  I  have  looked  very  carefully  at  the  case,  and 
it  seems  to  me  that  the  note  by  Lord  St.  Leonards  is  inaccurate,  and  he 
seems  to  have  confused  the  notices,  and  to  have  thought  that  the  notice 
given  by  the  second  trustee  to  the  third  on  the  80th  of  July,  1858,  was 
the  ruling  notice,  whereas  the  true  ruling  notice  as  regards  the  mort- 
gage of  1858  by  Savage  to  the  second  trustee  was  not  of  that  date,  but 

1  4  Drew,  635.  *  29  Beav.  376. 

•  Uth  ed.  p.  379. 
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was  the  asBignment  itself,  which  was  dated  the  29th  of  March,  1858. 
It  seems  to  me  that  the  decision  of  Kindersley,  Y.  C,  was  quite  accu- 
rate, and  that  the  priorities  were  given  according  to  what  he  decided  to 
be  the  right  order  of  the  notices.  It  appears  to  me,  therefore,  upon 
these  authorities,  that  the  trustee  is  entitled  to  hold  the  leasehold  inters 
est  as  security  for  what  is  due  to  him  in  priority  to  any  claim  by  any 
cestui  que  trusty  even  aHsnming  the  £5,700  to  have  been  trust  money.^ 


In  ke  COLEMAN. 
HENRY  V.  STRONG. 

In  ths  Court  of  Appeal,  August  10,  1888. 

[RqpofUd  in  89  Chancery  Division,  443.] 

Alfred  Coleman,  by  will  dated  the  5th  of  August,  1875,  gave  his 
residuary  estate  to  trustees  upon  trust  to  pay  the  income  to  his  wife 
during  widowhood,  ^^  but  in  the  event  of  her  death  or  second  mar- 
riage then  I  du*ect  my  said  trustees  to  apply  such  rents,  interest,  divi- 
dends, and  annual  proceodain-JAdJ^fiwards  tl^e  maintenanfiOj.  educa- 
tion, anT^vincemeQt  of  my  childxMi  in  sooh  manner  a»  thay  shall 
deem  most  expedient  until  the  youngest  of  my  said  children  attains 
the  age  of  twenty-one  years,  and  on  his  or  her  attaining  that  age,  then 

I  direct  my  said  trustees  to  distribute  the  whole  of  my  said  estate  be- 

1  It  IB  qn.j0ie  aamo  principle  that  where  a  first  mortgage  is  giYen  to  aecure  present 
and  ratnre  advances,  the  mortgagee,  who  makes  subsequent  advances  in  ignorance  of 
an  intervening  second  mortgage,  is  entitled  to  repayment  of  the  subsequent  advances 
in  priority  to  the  intervening  mortgagee.  Collet  v.  De  Gols,  Talbot,  65 ;  Bamett  v. 
Weston,  12  Yes.  130 ;  Wilmot  v.  Pike,  5  Hare,  14 ;  Hopkinson  v.  Rolt,  9  H.  L.  C.  514 
laembU) ;  Young  v.  Young,  L.  R.  3  £q.  801 ;  Liverpool  Co.  v.  Wilson,  7  Ch.  507 ; 
Bradford  Co.  v.  Briggs,  12  App.  Cas.  29,  29  Ch.  D.  149;  Union  Bank  v.  Royal  Bank, 
12  App.  Cas.  53 ;  Shirras  v.  Caig,  7  Cn»nch»  34 ;  Re  Haake,  7  N.  B.  R.  61 ;  2  Sawy. 
C.  C.  23,  s.  c. ;  Tapia  v,  Demantlni.  77  CaL  883 ;  Boswell  v.  Goodwin,  81  Conn.  74 :  j^ 
Frye  v.  IHinois  Bank,  11  III.  ^36?  [temlle) ;  isrinkmeyer  v.  Browneller,  55  Ind.  487  i- ^  ^ 
(semble) ;  Nelson  v.  Boyce,  7  X  Xlkfarsh.  401 ;  Wilson  v,  Russell,  13  Md.  494  (semble); 
Ladue  v,  Detroit  Co.,  13  Mich.  380  {aemble) ;  Ward  v.  Cooke,  17  N.J.  Eq.  93  ;  Truscott 
V,  King,  6  Barb.  346 ;  2  Seld.  166,  s.  c. ;  Ackerman  v.  Hunsicker,  85  N.  Y.  43 ;  Farr 
17.  Nichols,  132  N.  Y.  327 ;  Spader  r.  Lawler,  17  Ohio,  371  (aembU) ;  Bank  of  Mont- 
gomery Co.'s  Appeal,  36  Pa.  170 ;  McDaniels  v.  Colvin,  16  Yt.  300. 

The  rule  is  the  same  when  an  equitable  interest  is  mortgaged  to  secure  present  and 
fntuxe  advances,  and  a  second  mortgage  is  given  after  the  first,  but  before  the  subse- 
quent advance.  Calisher  v.  Forbes,  7  Ch.  109 ;  London  Co.  v.  Ratcliffe,  6  App.  Cas. 
722  (temUe) ;  Rb  McNamara,  L.  R.  13  Ir.  158. 

One  who  takes  negotiable  paper  before  maturity  as  collateral  security  and  makes 
further  advances  after  the  maturity  of  the  bill,  may  hold  the  paper  for  all  his  advances 
as  against  equitable  defences.    Spering's  App.,  10  Barr,  235 ;  Bancroft  v.  McEnight^ 

II  Rich.  663.— Ed. 
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tween  toy  said  children  in  Boch  shares  and  proportions  as  my  said  wife,  . 

if  then  living,,  shall  by  deed  or  will  appoint,  or  if  dead  then  equally 
between  all  my  children  then  living,  the  shares  of  any  females  to  be 
for  their  sole  and  separate  use,  and  free  from  the  control,  debts,  or  en- 
gagements of  any  husband." 

The  testator  died  on  the  17th  of  May,  1880,  leaving  a  wife  and 
four  children.  The  widow  died  in  May,  1884,  without  exercising  the 
power  of  appointment.  At  her  death  two  of  the  children,  of  whom 
John  Soy  Coleman  was  the  eldest,  had  attained  twenty-one.  The 
other  two  were  minors  at  the  time  of  these  proceedings,  the  youngest 
being  in  the  seventh  year  of  his  age  at  the  widow's  death. 

On  the  13th  of  April,  1886,  John  Soy  Coleman,  who  was  resident 
in  Australia,  sold  and  assigned  absolutely  to  David  Henry,  ^*  all  and 
singular  the  part  or  share,  and  all  the  income,  property,  moneys,  se- 
curities, estates,  and  interests  to  which  the  said  J.  S.  Coleman  was  or 
is  entitled  to,  or  which  he  may  at  any  time  hereafter  become  entitled 
to  under  the  said  will  of  his  said  father,  the  said  Alfred  Coleman,  de- 
ceased, or  in  any  other  manner  howsoever  by  reason  of  his  decease, 
and  all  stocks,  funds,  and  securities  in  or  upon  which  the  same,  or 
any  part  thereof,  were  or  are,  or  is  now,  or  shall  or  may  at  any 
time  hereafter  be  invested,  and  all  interest  to  become  due  in  respect 
thereof." 
JEliQia  thedeath  of  the  widow  the  trustees  had  applied  the  income  in 
eq^ual  sharei^  iox  the  benefit  of  the  four  children,  paying  one-fourth 
directly  to  each  of  the  two  adults.  In  June,  1886,  formal  notice  of  ' 
the  above  assignment  was  given  to  the  trustees,  with  a  request  by 
D.  Henry  and  by  J.  S.  Coleman  that  the  payments  might  thenceforth 
be  made^toJlfifiEy«  The  trustees  were  advised  not  to  make  any  fur- 
ther*payments  in  respect  of  J.  S.  Coleman  without  the  sanction  of  the 
court.  They  continued  to  apply  three-fourths  of  the  income  for  the 
benefit  of  the  children  other  than  J.  S.  Coleman,  and  kept  the  remain- 
ing fourth  in  hand. 

In  March,  1887,  Henry  took  out  an  originating  summons  to  have  it 
decided  whether  the  gift  of  capital  to  the  children  was  contingent  on 
their  being  alive  at  the  period  of  distribution,  and  if  so,  whether 
J.  S.  Coleman  had  an  interest  in  the  income  which  would  pass  by  his 
assignment. 

The  summons  was  heard  before  Mr.  Justice  North  on  the  8th  of 
February,  1888. 

The  order  as  drawn  up  declared  that  no  child  of  the  testator  is  en- 
titled, prior  to  the  time  when  the  youngest  of  his  children  attains  the 
age  of  twenty-one  years,  to  payment  of,  or  has  a  transmissible  inter- 
est in,  one-fourth  share  or  any  part  of  the  income  of  the  residuary 
estate  of  the  said  A.  Coleman,  or  the  proceeds  thereof,  and  that  the 
plaintiff  has  no  claim,  present  or  future,  prior  to  that  event,  against 
the  trustees  of  the  will  of  the  said  A.  Coleman  for  income,  and  that 
the  trustees  are  entitled  to  employ  the  income  for  the  benefit  and  main!- 
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tenance  of  the  children,  including  the  said  J.  S.  Coleman,  at  their  ab- 
solute discretion. 

Henry  appealed  from  this  decision.  The  appeal  was  heard  on  the 
10th  of  August,  1888. 

Everittj  Q.  C,  and  Clayton^  for  the  appellant. 

Decimus  Sturges,  for  the  infant  children. 

Page,  for  the  trustees.^ 

Cotton,  L.  J.  This  is  an  appeal  from  an  order  of  Mr.  Justice 
North,  and  we  think  that  some  alteration  in  its  terms  is  requisite. 
The  contention  of  the  appellant  was  that  each  of  the  four  children 
took  a  vested  interest  in  one-fourth  of  the  income  till  the  youngest 
child  attained  twenty-one.  I  am  of  opinion  that  no  child  has  a  right 
to  any  share  of  the  income.  The  trustees  have  a  discretion  to  apply 
the  income  for  the  maintenance  of  the  children  in  such  manner  as  they 
think  fit.  This  excludes  the  notion  of  the  children  being  entitled  to 
aliquot  shares.  I  will  assume,  though  I  do  not  decide,  that  the 
trustees  have  no  power  to  exclude  a  child,  but  I  am  clearly  of  opinion 
that  under  this  power  they  could  make  unequal  allowances  for  the 
benefit  of  the  cMldren,  and  might  allow  only  half-a-crown  to  one  of 
them.  This  is  not  a  void  attempt  to  make  shares  given  to  children 
inalienable,  so  as  to  exclude  their  creditors,  it  is  a  power  to  the  trus- 
tees to  give  to  each  child  what  they  think  fit,  and  if  they  cannot  alto- 
gether exclude  a  child  who  has  become  bankrupt  or  assigned  his 
interest,  they  can  allot  to  him  as  little  as  they  think  desirable.  Then 
does  the  assignment  include  every  benefit  which  the  trustees  give  to 
J.  S.  Coleman  oat  of 'the  income?  ItWnk  not.  If  the  trusteea_  ^ 
lyere  to  pay  an  hotel-kfteppr  to  give  him  a  oTnttGr  he  would  get  nothing  j^ 
but  the  right  to  eat  a  dinner,  and  that  is  nof  property  which  could  pass 
^  by  assignment  or  bankruptcy.  But  if  they  pay  or  deliver  money  or 
goods  to  him,  or  appropriate  money  or  goods  to  be  paid  or  delivered 
T)  iilill,  my  UlUutj  ui  g,uu<lB  uettld  fiiioij  l^jH^g^gwrtgwngfrt^^TBiBIT 
that  the  declaration  proposed  by  Lord  Justice  Fry  is  right,  and  I  am 
of  opinion  that  the  trustees  will  not  be  at  liberty  to  send  over  money 
or  goods  to  J.  S.  Coleman. 

The  strongest  cases  referred  to  by  the  counsel  of  the  appellant  were 
Green  v,  Spicer,*  and  Younghusband  v.  Gisborne,*  but  in  those  cases 
the  income  was  directed  to  be  applied  solely  for  the  benefit  of  the  in- 
solvent, which  made  it  his  property,  and  an  attempt  was  then  made  to 
prevent  its  being  dealt  with  as  his  property  if  he  became  bankrupt. 
Here  no  property  is  given  to  J.  S.  Coleman,  but  only  a  discretion  to 
the  trustees  to  apply  such  part  as  they  think  fit  of  the  income  for  his 
benefit.  This  case,  therefore,  does  not  come  within  the  principle  of 
those  cases,  and  I  think  that  the  declaration  proposed  by  the  Lord 
Justice  Fry  is  right.* 

Fry  and  Lopes,  L.J  J.,  concurred. 

^  The  arguments  of  couDsel  are  omitted. — Ed. 

«  1  Ruga.  &  My.  89Sl  »  1  Coll.  400. 

•  Re  Neil,  62  L.  T.  Rep.  649  Accord.  —  "Ely. 
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HENRY  BELKNAP  and  Others  v.  EDWARD  BELKNAP 

AND  OtHEBS. 

The  Supreme  Judiclu*  Court,  Massachusetts,  Noybmber,  1862. 

[ReporUd  in  6  AUen,  408.] 

Bill  in  equitt,  praying  for  the  remoyal  of  Edward  Belknap,  as 
tinistee  under  the  will  of  his  father,  and  that  an  assignment  by  him  of 
his  interest  in  the  trust  fund  might  be  declared  void,  and  for  other 
relief. 

At  the  hearing  in  this  court,  before  Hoar,  J.,  it  appeared  that  John 
Belknap  died  in  1856,  and  disposed  of  the  residue  of  his  estate  as 
follows :  — 

'^  All  the  rest  and  residue  of  my  estate,  real,  personal,  and  mixed, 
not  herein  before  devised  and  bequeathed,  I  hereby  give,  devise,  and 
bequeath,  in  trust,  to  my  sons  Edward  Belknap  and  Henry  Bel- 
knap, and  the  survivor  of  them,  and  the  heirs  of  such  survivor,  to  be 
held  in  trust  and  managed  by  them  for  the  following  purposes,  to  wit : 
...  3.  To  divide  the  remaining  income,  after  the  payment  above  des- 
cribed, into  four  equal  parts,  for  the  use  of  my  four  children,  Edward, 
Jane,  Henry,  and  George ;  the  parts  for  Edward,  Henry,  and  Jane  to 
be  paid  to  them,  and  that  of  George  to  be  paid  to  his  mother,  for  his 
use  under  her  direction  during  his  minority ;  after  he  becomes  of  age, 
to  be  paid  to  himself."  Then  followed  provisions  for  the  disposition 
of  the  estate  after  the  decease  of  his  widow,  which  are  not  now 
material. 

By  codicUs  to  this  will  Edward  Belknap  was  left  the  sole  trustee. 
He  accepted  the  trust  in  June,  1856,  gave  a  bond  according  to  law, 
and  received  a  large  amount  of  property,  real  and  personal,  and,  after 
the  settlement  of  his  second  account,  absconded,  having  appropriated 
to  his  own  use  a  large  portion  of  the  trust  estate.  On  the  2d  of  April, 
1859,  being  largely  indebted  to  the  Union  Bank,  in  New  York,  for 
money  borrowed,  he  executed  to  them  an  assignment,  by  which  he 
purported  to  transfer  *'  the  share  of  the  estate,  both  real  and  personal, 
of  my  late  father,  John  Belknap,  which  by  the  terms  of  my  .said  father's 
will  can  in  any  event  vest  in  me,  as  one  of  his  heirs  or  devisees,  and 
all  my  right,  title,  and  interest  therein,  including  any  accumulations 
made,  or  hereafter  to  be  made  of  the*  income  of  said  estate."  This 
assignment  was  made  as  additional  collateral  security,  the  bank  not 
being  satisfied  with  what  they  then  had.  The  greater  part  of  that  in- 
I  jdebtedness  is  still  unpaid.  It  did  not  appear  whether  he  was  a  defaulter 
^'^'  L  y^  ^^^  father's  estate  at  the  time  of  executing  the  assignment ;  but  it 
(  did  appear  that  the  officers  of  the  bank  had  no  knowledge  or  reason  to 
believe  that  no  [a?]  default  or  misapplication  of  the  funds  held  under 
the  will  had  then  been  made. 
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As  against  Edward  Belknap,  the  bill  was  taken  for  confessed ;  and 
the  Union  Bank  alone  opposed  the  granting  of  the  relief  sought  for. 
A  receiver  was  appointed  to  take  charge  of  the  estate,  pending  the 
suit ;  and  it  appeared  by  his  accounts  that  the  share  of  the  income,  and 
the  commissions,  to  which  Edward  might  have  been  entitled,  if  he  had 
not  been  a  defaulter,  had  been  reserved.  It  was  contended,  in  behalf 
of  Henry  Belknap,  that  this  share  of  the  income  and  the  commissions 
ought  to  be  applied  to  make  up  the  amount  of  the  principal  which  has 
been  misapplied  by  Edward ;  and  other  parties  contended  that  the  same 
should  be  applied  first  to  make  up  the  deficiency  in  the  income. 

The  case  was  reserved  for  the  determination  of  the  whole  court.^ 

A.  H.  Fiske  &  O.  Ptdnam^  Jr.^  for  the  plaintiffs. 

W.  B.  P.  Washburn,  for  the  Union  Bank. 

HoAB,  J.*  We  shall  have  no  occasion  to  decide  the  question  which 
has  been  argued  in  this  case,  whether  the  assignment  by  Edward  Bel- 
knap to  the  Union  Bank  was  of  any  validity  whatever ;  because  it  is 
very  clear,  upon  principle  and  authority,  that  the  estate  in  the  hands 
of  the  trustee  is  bound  in  equity  to  discharge  the  legacies  to  the  other 
eestuis  que  trusty  before  he  or  his  assigns  can  claim  any  part  of  it,  if 
the  estate  has  been  diminished  by  a  violation  of  his  duties  as  trustee. 
The  equities  of  those  to  whom  he  is  bound  by  his  assumption  of  the 
trust  are  prior  and  superior  to  any  which  he  can  create  in  the  trust 
fund  by  contract.  As  it  was  held  in  Fuller  v.  Knight,  6  Beav.  205,  a 
trustee  cannot  bargain  away  his  power  to  make  good  a  deficiency  in 
the  trust  fund,  arising  from  his  breach  of  trust. 

The  doctrine  is  very  succinctly  stated  in  Morris  v.  Livie,  1 Y.  &  Coll. 
880,  of  which  the  marginal  note  is  as  follows :  *^  If  an  executor  assigns 
his  reversionary  legacy,  the  assignee  takes  it  subject  to  the  equities 
which  attached  to  the  executor ;  and  therefore  if  the  latter,  though 
subsequently  to  the  assignment,  wastes  the  testator's  assets,  the 
assignee  cannot  receive  the  legacy  till  satisfaction  has  been  made  for 
the  breach  of  trust." 

That  case  was  very  elaborately  argued  and  carefully  considered,  and 
seems  more  directly  in  point  than  any  other  which  has  been  cited. 
Though  not  binding  upon  this  court  as  an  authority,  we  are  satisfied 
that  it  rests  upon  sound  principles  of  equity. 

A  distinction  has  been  strongly  pressed  by  the  counsel  for  the  Union 
Bank,  supposed  to  arise  from  our  statute  provisions  which  require  se- 
curity to  be  given  by  executors  and  trustees  for  the  faithful  perform- 
ance of  their  trusts.  But  it  is  difiScult  to  see  any  equity  which  the 
assignee  of  a  trust  fund  which  is  to  remain  in  the  hands  and  under  the 
management  of  the  assignor  can  have  against  the  sureties  on  his  official 
bond.  The  assignor  certainly  has  no  claim  on  the  surety  to  make  good 
to  him  any  loss  by  his  own  unfaithfulness.    If  there  were  no  assign- 

>  The  statement  of  facts  has  been  slightly  abridged,  and  the  citations  oS  counsel 
an  omitted.  —  Ed. 

>  BioxLOW,  C.  J.,  did  not  sit  in  this 
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ment,  equity  would  obviously  require  the  trustee  to  pay  everything  due 
to  others  beneficially  interested  in  the  fund,  if  the  fund  were  diminished 
by  his  dishonesty,  before  applying  any  further  part  of  it  to  his  own  use. 
And  there  seems  to  be  no  good  reason  why  the  assignee  should  be  put 
in  a  better  condition  than  the  assignor.  It  would  be  in  effect  to  allow 
the  assignor  to  take  to  his  own  use  his  share  of  the  trust  fund,  and  by 
contract  with  a  third  party  to  cast  upon  his  official  surety  the  burden 
of  making  it  good  to  a  purchaser. 

The  Union  Bank,  when  they  took  the  assignment,  knew  that  it  was 
of  a  fund  held  by  Edward  Belknap  in  trust,  and  which  was  to  continue 
under  his  care  and  management.  They  took  it  subject  to  all  the  risks 
of  such  a  condition  of  things ;  subject  to  all  equities  in  favor  of  the 
other  cestuis  que  trusty  arising  from  the  fact  that  the  assignor  was  trus- 
tee ;  and  they  acquired  no  equitable  rights  against  the  sureties  in  the 
probate  bond,  because  their  grantor  had  none  which  he  could  convey. 

It  does  not  appear  that  the  defalcation  by  Edward  Belknap  is  equal 
to  the  share  of  the  estate  of  which  he  is  entitled  to  the  income.  If  it 
is  not,  it  is  equally  for  the  interest  of  the  bank,  and  of  those  who  may 
be  entitled  to  the  reversionary  interest,  if  he  should  not  survive  his 
mother,  that  his  share  of  the  income  should  be  applied  to  make  good 
the  capital. 

The  decree  will  therefore  be,  that  the  assignment  shall  have  no  force 
or  effect  against  any  persons  beneficially  interested  in  the  estate,  other 
than  Edward  Belknap. 

The  commissions  which  have  been  retained  as  belonging  to  Edward 
Belknap  are  to  be  applied  first  to  the  payment  of  the  charges  and  ex- 
penses of  the  receiver.  If  there  is  any  part  remaining,  it  is  next  to  be 
applied  to  the  costs  of  the  suit ;  and  t^e  remainder,  if  any,  is  to  be 
distnbuted  as  income. 

The  income  belonging  to  Edward  Belknap  must  be  applied  to  make 
good  the  deficiency  in  the  trust  fund  which  he  has  caused.  He  must 
be  removed  from  the  trust,  and  a  new  trustee  appointed,  and  the  case 
sent  to  a  master  to  take  an  account ;  and  all  other  questions,  including 
that  of  the  ultimate  rights  of  the  Union  Bank  under  the  assignment, 
except  so  far  as  already  determined,  be  reserved. 
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SECTION  n. 

By  Death. 
(a)  Death  ot  the  Tbubtex. 


s  •  ' 
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ANONYMOUS. 
In  the ,  Trinitt  Term,  1468. 

[Eeporied  in  Year  Bockf  8  Edward  IV,,  folio  6,  placitum  1.^] 

And  it  waa  moved  whether  a  subpoena  would  lie  against  an  executor 
or  heir.  And  Choke,  J.,  said  that  he  had  formerly  sued  a  subpcena 
against  the  heir  of  a  feoffee,  and  the  matter  was  long  debated.  And 
the  opinion  of  the  Chancellor  and  the  justices  was  that  it  did  not  lie 
against  an  heir,  and  so  he  sued  a  bUl  to  Parliament. 

Fairfax.  This  matter  is  a  good  stem  for  discussion  when  the  others 
come,  &c.* 

1  EUesmere,  Office  of  Chancellor,  86,  pL  26,  8.  o.,  to  which  report  the  author  adda : 
''Note  that  it  miut  be  intended  that  the  heir  had  not  this  land,  bat  that  the  land  waa 
Bold  before  bj  the  feoffee  to  a  stranger ;  for  if  the  heir  had  the  land,  he  is  liable  to 
the  trust  as  well  as  the  feoffee."  See  also  Gary,  16 ;  Ellesmere,  Office  of  Chancellor, 
94,  pL  49.  ^  Ed. 

'  "Thx  Chancellob  said  (in  1482)  that  it  is  the  common  course  in  the  chancery 
to  grant  [subpoena  ?]  against  an  obligation  and  so  upon  a  feoffment  in  trust  when  the 
heir  of  the  feoffee  is  in  by  descent  or  otherwise,  for  we  find  records  of  this  in  the  chancery. 
HusB,  C.  J.  When  I  first  came  to  court,  thirty  years  ago,  it  was  agreed  in  a  case  by  aJl 
the  court  that  if  a  man  had  enfeoffed  another  in  trust,  if  the  latter  died  seised  so  that 
his  heir  was  in  descent,  that  then  no  subpoena  would  lie ;  and  there  is  great  reason  why 
this  should  be  so,  for  if  by  means  of  a  subpoena  you  may  disprove  a  descent  by  two 
proofs  in  chancery,  you  may  disprove  twenty  descents,  which  is  contrary  to  reason  and 
conscience.  And  therefore  it  seems  to  me  less  of  an  evil  to  make  him  who  suffers  his 
feoffee  to  die  seised  of  his  land,  lose  it,  than  to  disinherit  several  by  proofs  in  the  chan- 
cery. ...  To  which  the  Chancellob  said,  then  it  is  great  folly  to  enfeoff  others  of 
my  land,''  &c    Y.  B.  22  Ed.  lY.  fol.  6,  pi.  18. 

"  Vavasoub,  J.,  said  (in  1501)  that  the  subpoena  commenced  in  the  time  of  Edward 
IIL,  but  this  was  always  against  the  feoffee  upon  confidence  himself,  for  against  his 
heir  the  subpoena  was  never  allowed  until  the  time  of  Henry  VI.,  and  in  this  point  the 
law  was  changed  by  Fortescue,  C.  J."    Keil,  42,  pi.  7. 

''  Note,  that  a  subpoena  lies  against  the  heir  of  the  feoffee  who  survives."  Eitzh. 
Abr.  Subpoena,  pi.  14,  citing  Y.  B.  14  Ed.  IV.  (1474). 
•  I  It  seems  almost  superfluous  to  state  at  the  present  day  that  the  heir  of  an  intestate 
,V^^  I  trustee  takes  the  legal  title  to  trust  property  subject  to  the  trust.  Eleeming  v,  Howden, 
L.  R.  1  Sc.  App.  372 ;  Waggoner  v.  Waggener,  3  Monr.  542 ;  Bloom  v.  Rag  (Ky.  1891 ), 
16  S.  W.  R.  714 ;  Druid  Co.  v.  Oettinger,  fA  Md.  46 ;  Harlowe  v.  Cowdrey,  109  Mass. 
183 ;  Hook  v.  Dyer,  47  Mo.  214, 218 ;  Schenck  «.  Schenck,  16  N.  J.  Eq.  174 ;  Zabriskie 
V.  Morris  Co.,  33  N.  J.  Eq.  22 ;  Woodruff  r.  Woodruff,  44  N.  J.  Eq.  349 ;  Graves  v. 
Tmeblood,  96  N.  Ca.  495 ;  Carlisle's  App.,  9  Watts,  331 ;  Bard's  App.,  3  Watts  &  & 
459 ;  Huckabee  v.  Newton,  23  S.  Ca.  291 ;  Watkins  v,  Specht,  7  Coldw.  585. 


J 
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WESTON  V.  DANVEBS. 
In  Chancebt,  1584. 

[Reported  m  ToihiU,  106.] 

The  heire  is  not  in  equitie  bound  to  assure  lands  which  his  father 
bai^ained  and  tooke  money  for.^ 

If  the  tnut  piopertj  is  pezBonal,  the  execator  or  administrator  of  the  tmstee  takes 
the  legal  title  sabject  to  the  trust.  l>eerixig  v.  Torrington,  1  Salk  79 ;  Wheatley  o. 
Put,  1  Keen,  551 ;  Trecothick  v.  Anstm,  4  Mason,  16,  29;  Yell  v,  liitcheU,  4  Wash. 
C.  C.  105;  Dearman  v.  Baddiife,  5  Ala.  192 ;  Manldin  v.  Armistead,  14  Ala.  702; 
Powell  r.  Knox,  16  Ala.  364;  Blozham  o.  Cowne,  19  Fla.  163;  Keister  v.  Howe,S 
Ind.  268;  (bat  see  Pratt  v.  Cave,  46  Ind.  67;)  Thompson  v.  White,  45  Me.  445; 
Thomas  v.  Kapff,  6  GiU&  J.  372;  FaneUj  v.  Ladd,  10  AIL  127;  Childs  v.  Jordan,  106 
Mass.  321;  Schenck  v,  Schenck,  16  N.  J.  Eq.  174;  Dias  v.  BroneU,  24  Wend.  9; 
Moses  V.  Mnrgatrojd,  1  Johns.  Ch.  Il9;*l>e  Pejster  v.  Ferrers,  11  Paige,  IS;  Banks 
V.  Wilkes,  3  Sandf .  Ch.  99 ;  Bncklin  v.  Backlin,  1  Abb.  App.  242 ;  Bonn  v.  Vanghan,  1 
Abb.  App.  253 ;  Emerson  v.  Bleakley,  2  Abb.  App.  22 ;  Be  Howell,  61  How.  Pr.  179; 
Boone  v.  CitizenB'  Bank,  84  N.  Y.  83 ;  Wetmore  v,  Hageman,  88  N.  T.  69;  iitf  North 
Co.,  63  Barb.  556 ;  De  Pejster  v.  Beckman,  55  How.  Pr.  90 ;  Whitley  v.  Foy,  6  Jones, 
£q.  34 ;  Qoinbj  v.  Walker,  14  Oh.  St.  193 ;  Towne  v.  BircheU,  2  W.  N.  (Pa.)  304 ;  Bead 
V.  Read,  8  Rich.  Eq.  145. 

If  one  of  several  co-trnstees  dies,  the  legal  title  saryives  to  the  others.  Co.  Lit.  I  IS ; 
Billingstey  v.  Mathew,  Toth.  168;  Gwilliams  v.  Bowel,  Hard.  204;  Hudson  o.  Hnd- 
son,Talb.  127,  129;  Attj.-Gen,  v.  Glegg,  Amb.  584;  Warborton  «.  Sandys,  14  SinL 
622 ;  Read  v.  Godwin,  1  D.  &  Ry.  259 ;  Cape  v.  Bent,  9  Jar.  653 ;  WatBon  v.  Pearson^ 
2  Ex.  581 ;  Lane  v,  Debenham,  11  Hare,  188;  Wheatley  v.  Boyd,  7  Ex.  20;  Peter  v. 
Beverly,  10  Pet.  532 ;  S^nAtKm  m.  Schnaelzle.  4ft  ^!a^.  59 ;  Richeson  v.  Ryan,  15  HI  13 ; 
fir^Aar  y,  "p^^w^iii^  ]o«^  HL  419:  tirav  p.f'Lvnch.  8  Gill.  408  ;  Gntman  «.  Buckler,  69 

r.  7 ;  Webster  v.  Vandeventer,  6  Gray,  428  {aembU) ;  Stewart  v.  Pettns,  10  Mo.  755; 
Wills  V.  Cooper,  1  Datch.  137;  Osgood  v.  Franklin,  2  Johns.  Ch.  1,  14  Johns.  527; 
Shook  V,  Shook,  19  Barb.  653;  Shorts  v,  Unangst,  3  Watts  &  S.  45;  Williams  v.  Otey, 
8  Humph.  563 ;  Nichols  v,  Campbell,  10  Grat.  560. 

Bat  see  contra,  Boston  Co.  o.  Condit,  19  N.  J.  Eq.  394 ;  Miles  v,  Fisher,  10  Oh.  1.— Ed. 

In  England,  by  a  recent  statute^  on  the  death  of  a  sole  trustee  of  land  the  title  vests 
in  the  personal  representative  like  a  chattel  reaL  Re  Filling's  Trusts,  26  Ch.  D.  432 ; 
Lewin,  Trusts  (9th  ed.)  233,  234.  But  seeas  to  copyholds  Re  Mills,  37  Ch.  D.  312.  In 
some  jurisdictions  under  the  circumstances  the  title  vests  in  the  court.  McDoogald  v. 
Carey,  38  Ala.  320 ;  Collier  v,  Blake,  14  Kas.  250 ;  Hawley  v,  Ross,  7  Paige,  103 ; 
Glen  0.  Gibson,  9  Barb.  634 ;  Millbank  v.  Crane,  25  How.  Pr.  193.  In  others,  al- 
though the  title  goes  to  the  heir,  it  goes  as  at  common  law  to  the  eldest  son,  the  statu- 
tory abolition  of  primogeniture  being  interpreted  as  applying  only  to  the  devolution  of 
property  in  which  the  deceased  was  beneficially  interested.  Boston  Co.  v.  Condit,  19 
N.  J.  Eq.  394 ;  Jenks  v.  Backhouse,  I  Binn.  91 ;  Martin  «.  Price,  2  Rich.  Eq.  412, 470. 

^  Poole  «.  Coxwell  (T.  4  Car.)  *'  The  father  entered  into  articles  for  land,  the  mm 
no  party,  yet  having  consented,  decreed."  ^  Ed. 


■ 
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In  Chamcsbt,  before  Ttbrell,  J., 

{Reported  in  Nelson,  106.1 


STEPHENS  V.  BAILT. 

1665. 

[Reported  in  Nelson,  106.] 

Lessee  for  another  man's  life  contracts  with  the  plaintiff  for  a  sum 
of  money  to  convey  an  estate  to  him,  but  dies  before  the  conveyance 
was  perfected. 

The  defendant,  being  the  heir  of  the  lessee  pur  atUer  tne,  enters,  and 
holds  the  land  as  special  occupant ;  and  a  bill  being  brought  against 
him  to  perfect  the  assurance,  he  demurred  to  it,  and  it  was  insisted  for 
him  that  he  was  in  possession  as  an  occupant,  and  so  was  not  privy  to 
his  father  who  made  the  contract. 

Maynard^  on  the  other  side,  argued,  that  an  occupant  is  liable  to  an 
action  of  waste,  and  that  waa  the  Dean  of  Worcester's  case ;  and  that 
an  occupant  was  bound  by  this  agreement  in  equity :  that  the  plaintiff, 
who  was  out  of  his  money,  ought  to  have  relief :  that  where  a  man  con- 
tracts for  the  purchase  of  lands,  and  dies  before  the  assurance  is  exe- 
cuted, the  heir  of  the  vendor  stands  trusted  for  the  purchaser,  and  is 
compellable  in  this  court  to  execute  the  estate  to  him,  and  that  trusts 
here  are  of  another  nature  than  uses  are  at  common  law :  that  a  cove- 
nant doth  not  bind  an  occupant  at  law,  because  the  estate  which  he 
possesseth  by  the  occupancy  is  not  assets  in  law :  but  here  it  is  a 
trust :  that  if  a  copyholder  takes  money,  and  covenants  to  convey,  his 
heir  is  not  bound  at  law,  yet  this  court  will  compel  him. 

So  in  this  case,  the  lands  are  boundM3y  the  agreement  in  whose  hands 
soever  they  f alL 

Mr.  Finck^  for  the  defendant,  insisted  that  this  was  not  like  the  case 
of  a  copyholder ;  for  the  lord  is  bound  to  admit  the  heir,  and  then  he  is 
in  by  descent,  and  he  may  have  an  ejectment  before  admittance ;  't  is 
more  like  the  case  of  one  seised  in  fee,  who  contracts  to  sell,  and  dies 
before  any  assurance,  and  without  heir,  so  that  his  lands  escheat  to  the 
lord :  this  court  will  not  compel  that  lord  to  convey  to  the  vendee. 
But  Maynard  said,  the  reason  was,  because  by  such  conveyance  the 
lord  would  lose  his  ancient  services  which  were  due  before  the  lands 
escheated. 

To  which  it  was  replied,  that  this  did  not  seem  to  be  a  tolerable 
reason,  because  the  lord  might  make  such  a  conveyance  reserving  the 
ancient  services.  But  it  being  referred  to  Justice  Ttrbell,  he  cer- 
tified, that,  having  advised  with  the  judges,  he  was  of  opinion  that  the 
defendant  ought  to  answer ;  and  so  it  was  ordered.^ 

1  In  tfi  re  Michell,  '92,  2  Ch.  87,  tke  interest  of  a  eahd  que  trust  pur  outer  vie  puMd 
to  a  special  occnpant 

An  occnpant  seems  not  to  have  been  bound  by  a  vse.  Bro.  Abr.  Feff.  al  Uses,  fol 
S88,  pL  la  —  Ed. 
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SIR  WILLIAM  HIX  v.  THE  ATTORNEY  GENERAL 

AND  ANOTHER. 

In  THS  Exchequer,  Hilart  Term,  1661. 

[Rqwrted  in  Hardres,  176.] 

Upon  English  bUl  the  case  was,  that  Sir  WUliam  Hix  pnt  £100  oat 
at  interest  to  the  defendant,  and  took  bond  in  the  name  of  one  Toomes, 
who  afterwards  became  a  Fdo  de  se;  and  now  the  plaintiff  was  relieved 
against  the  King  upon  this  trust  in  equity,  upon  the  Statute  of  33  H. 
VIII.  c.  39,  sed  quaere  whether  that  statute  extends  to  any  equity  against 
the  King  otherwise  than  in  case  of  pleas  by  way  of  discharge.  But  it 
was  likewise  decreed  in  this  cause  that  the  plaintiff  should  be  saved 
harmless  from  all  others. 


TIJE  king  v.  dame  JANE  ST.  JOHN  MILDMAY,  Lady  of 
the  Manor  of  Marwell,  and  WILLIAM  BRAY,  Esquire,  her 
Steward  of  said  Manor. 

In  the  Kino's  Bench,  Trinttt  Term,  1833. 

[Reported  in  5  Bamewall  ^  Adolphue,  254.] 

Ltttledale,  J.,  in  the  course  of  this  term,  delivered  the  judgment 
of  the  court.^  After  stating  the  mandamiLS  and  return,'  his  Lordship 
proceeded  as  follows :  — 

The  question  is,  whether  if  a  copyhold  tenant  surrender  his  estate  to 
the  use  of  another,  and  afterwards  commits  and  is  convicted  of  felony 
before  admittance  of  the  surrenderee,  the  estate  is  by  the  custom  for- 
feited to  the  lord? 

The  case  was  argued  before  us  very  elaborately,  and  all  the  authori- 
ties were  fully  entered  into.  The  court  did  not  at  the  time  feel  greatly 
pressed  by  the  weight  of  those  authorities ;  but,  as  they  were  numerous, 
and  the  argument  was  chiefly  from  analogy,  we  wished  to  look  into 
them.  After  a  careful  examination  of  them,  we  are  of  opinion  that  the 
estate  is  by  the  custom  forfeited  to  the  lord,  and  that  a  peremptory 

1  See  supra,  70,  n.  1.  —  Kd. 

*  The  mandamus f  after  reciting  the  cuBtom  of  the  manor  in  regard  to  rarrenders, 
stated  that  John  Boyes,  a  tenant  of  the  manor,  surrendered  his  tenement  Angost  4, 
1830,  to  H.  Southwell;  that  Southwell  demanded  admittance,  hat  that  the  defendants 
refused.  The  return  stated  that  Bojes,  after  the  surrender,  was  convicted  of  felonj, 
and  that  hy  the  custom  of  the  manor  the  tenement  of  a  tenant  convicted  of  felony 
escheated  to  the  lord  of  the  maaor.  A  role  mst  was  ohtained  for  quashing  this  reUum 
as  insufficient. — Ed. 
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mandamus  ought  not  to  issue.  It  is  conceded  that,  as  between  the  sur- 
renderor and  the  surrenderee,  the  latter  cannot  be  prejudiced  by  any 
act  done  by  the  former  subsequent  to  the  surrender,  but  is  entitled  to 
be  admitted  to  the  estate  free  from  all  mesne  incumbrances.  It  is  con- 
ceded also  that  the  surrenderor,  until  the  admittance  of  the  surrenderee, 
continues  tenant  to  the  lord  for  all  purposes  of  service.  The  estate, 
therefore,  does  not  by  the  surrender  vest  in  the  lord.  It  is  conceded 
also  that  the  surrenderee  before  admittance  takes  nothing,  but  that  on 
admittance  he  is  in  by  relation  from  the  tune  of  the  surrender,  as  be- 
tween him  and  the  surrenderor,  yet  he  has  not  been  tenant  in  the  mean 
time ;  for  it  is  distinctly  held,  in  Doe  dem.  Jeffries  v.  Hicks,^  that  if  he 
be  attainted  in  the  mean  time,  the  lord  will  not  take  by  forfeiture. 

If,  then,  no  act  of  the  surrenderee  before  admittance  will  work  a 
forfeiture,  and  if  it  were  held  that  the  surrenderor  after  surrender, 
although  he  be  tenant,  cannot  by  any  act  of  his  work  a  forfeiture,  it 
would  follow  that  a  considerable  time  might  elapse,  during  which  the 
lord's  right  of  escheat  is  suspended,  and  that  not  by  any  act  of  his 
own,  but  by  the  acts  of  others,  which  he  cannot  prevent ;  for  he  can 
neither  refuse  to  accept  a  surrender,  nor  compel  a  surrenderee  to  come 
in  and  be  admitted.  We  do  not  find  any  authority  for  such  a  proposi- 
tion. On  the  contrary,  it  is  laid  down  by  Lord  Chancellor  Maccles- 
field, in  Peachey  v.  Duke  of  Somerset,'  that  the  lord  must  always  have 
such  a  tenant  upon  his  lands  as  may  be  sufiScient  to  answer  all  demands, 
and  capable  of  committing  forfeitures. 

There  are  many  authorities  relating  to  freehold  estates,  and  some 
relating  to  copyholds,  which  show  that  the  tenant  shall  forfeit  only 
that  which  he  has ;  and  therefore  in  Pawlett  v.  The  Attorney  General 
(which  was  a  case  of  freehold) ,  it  was  held  that  the  mortgagor  had  a 
right  to  redeem  against  the  crown,  where  the  mortgagee  in  possession 
had  been  attainted ;  but  it  is  plain  that  in  that  case  Lord  C.  B.  Hale, 
sitting  in  equity,  treated  the  mortgagee's  interest  in  the  land  as  a  mere 
pledge  and  security  for  money.  It  is  no  authority  whatever  for  saying 
that  the  estate  was  not  forfeited  to  the  lord  at  law. 

It  was  argued  that  the  court,  in  cases  of  mandamus  to  admit  to 
copyhold  estates,  frequently  looks  to  equitable  interests ;  but,  without 
at  all  denying  that  this  may  be  so  in  some  instances,  it  seems  clear  that 
this  court  cannot,  in  such  a  case  as  the  present,  enter  into  a  question 
of  trust  or  adjust  the  equitable  rights  of  the  parties. 

Upon  the  whole,  without  minutely  examining  all  the  cases  cited  by 
the  learned  counsel  for  the  surrenderee,  we  are  of  opinion,  that  as  the 
surrenderor  is  conceded  to  be  tenant  for  all  purposes  of  service  until 
the  admittance  of  the  surrenderee,  so  he  is  also  tenant  for  the  purpose 
of  forfeiting.  *  RuU  discharged^ 

1  2  Wila.  13.  a  1  Stra.  454. 

'  Ellesmere,  Office  of  Chancellor,  f.  93,  pi.  48 ;  Jenk.  6  Cent.  pi.  SO ;  Peachej  v. 
Somexset,  1  Stra.  447,  454;  Bnrgess  r.  Wheate,  1  £d.  177,  201,  246  (aembU) ;  Attj. 
Gen.  V.  Leeds,  2  M.  &  E.  343 ;  Benzein  v.  Lenoir,  1  Der.  Eq.  225 ;  King  v,  Rhew«  108 
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N.  C.  700  Accord,  See  also  Reeve  v.  Attjr.  Gen.»  2  Atk.  SS3 ;  Hodge  v.  Attj.  Gen.,  S 
T.  &  C.  342. 

Molton  V,  Henderson,  62  Ala.  426,  contra. 

In  Jenkins,  6  Cent.  pL  SO:  "At  this  dsf,  where  the  tenant  of  the  hind  is  attainted 
of  felonj  or  treason,  the  use  and  tmst  for  this  hud  are  eztingnished ;  for  the  king,  or 
the  lord  to  whom  the  escheat  belongs,  comes  in  in  the  poti,  and  paramount  the  trust ; 
and  upon  a  title  elder  than  the  use  or  trust,  viz.  the  right  of  his  lordship  by  escheat  for 
want  of  a  tenant." 

In  Atty.  Gen.  v,  Leeds,  iupra,  Sir  John  Leach,  M.  B.,  said,  p.  347 :  "  It  was  settled 
by  the  case  of  Burgees  v,  Wheate  that  a  cestui  que  tnut  has  no  title  as  against  the  lord, 
who  claims  by  escheat  upon  the  death  of  the  trustee  without  heirs." 

In  Benzein  v.  Lenoir,  iupra,  Henderson,  J.,  said,  p.  257 :  "  If  Cossart  [the  trustee] 
has  lost  his  estate,  the  cestui  que  trusts  have  lost  theirs  also ;  their  interest,  being  a 
mere  shadow  of  the  legal  estate,  vanishes  when  that  ceases  to  exist,  that  is,  when  a 
different  one  arises,  or,  in  the  language  of  the  law,  where  another  comes  in  the  post  to 
an  estate  in  the  lands.  I  do  not  mean  where  the  estate,  to  which  the  trusts  were 
annexed,  falls  into  other  hands  than  those  appointed  by  the  creator  of  the  trust  to  take 
it ;  as  where  the  devisee  in  trust  dies  before  the  devisor,  there  the  heir  takes  the  estate 
subject  to  the  trust.  The  law  is  the  same  as  to  tenants  by  the  curtesy,  tenant  in 
dower,  and  the  barg^ainee  under  a  bargain  and  sale,  who  are  said  not  to  come  in  by 
the  trustee,  but  by  the  law,  their  estates  being  the  same  with  that  of  the  trustee,  and 
cast  upon  them  by  law,  although  not  created  by  the  act  of  the  party.  Nothing  bat 
the  technical  expressions,  the  per  and  the  post,  and  not  going  beyond  the  letter  of  the 
maxim  into  the  principle  upon  which  it  is  founded,  can  for  a  moment  sustain  the  idea 
that  those  estates  were  detached  from  the  trusts.  But  the  lord  who  comes  in  by 
escheat  above  his  tenant's  estate,  the  abator,  the  intruder,  the  disseisor,  who  thereby 
acquire  a  new  estate,  are  not  affected  by  the  trust ;  and  if  as  against  them  the  trustee 
loses  the  legal  estate,  the  trusts  immediately  vanish,  as  the  shadow  disappears  when 
the  substance  is  gone." 

The  notion  that  the  lord  taking  by  escheat  is  bound  by  a  trust  is  countenanced  onlj 
by  the  dissenting  opinion  of  Lord  Mansfield  in  Burgess  v.  Wheate,  1  £d.  177,  229,  the 
reasoning  in  which  is  fully  answered  in  Lewin,  Trns^  (dd  ed.),  281,  by  an  alleged 
but  improbablo  dictum  of  Lord  Bridgman  in  Geary  v.  Bearcroft,  Cart.  67  (see  1  Har- 
grave's  Juris.  Exer.  383,  391 ),  and  by  loose  dicta  in  Bales  v.  England,  Prec.  Ch.  200, 
and  White  v.  Baylor,  10  Ir.  £q.  R.'43,  54. 

By  St.  47  &  48  Vict.  c.  71,  §  6  (following  the  earlier  acts  39  &  40  Geo.  IIL  c.  88,  §  12, 
and  13  &  14  Vict.  c.  60,  §§  15,  46),  the  right  of  the  cestui  gue  trust  is  saved,  although 
the  legal  title  escheats  by  the  failure  of  heirs  of  the  trustee.  See  Be  Martinez's 
Trusts,  W.  N.  (1870),  70.  — Ed. 


XJsBS.  —  The  lord  taking  by  escheat  on  the  death  of  a  feoffee  to  uses  without  heirs 
was  not  bound  by  the  use.  Y.  B.  14  Hen.  VIII.  f.  4,  pi.  5 ;  supra,  p.  283 ;  Bro.  Ab.  Feff. 
al  Uses,  pi.  40 ;  Chuddleigh's  Case,  1  Rep.  122  a,  139  b. 

In  Chuddleigh's  Case,  supra,  Lord  Coke  said :  "  Without  question  a  feoffee  upon 
good  consideration  without  notice,  disseisor,  or  lord  by  escheat,  lord  of  a  villain,  cor- 
poration, an  alien  bom,  a  person  attainted  shall  not  stand  seised  to  a  contingent  use, 
no  more  thav  to  a  use  in  esse  before  the  statute  of  Hen.  VIII. ; "  and  Popham,  C.  J., 
said,  in  the  same  case,  139  b :  ''  The  reason  why  the  lord  by  escheat,  or  the  lord  of  a 
villain,  should  not  stand  seised  to  an  use,  is,  because  the  title  of  the  lord  is  by  reason 
of  his  elder  title,  and  that  grows  either  by  reason  of  the  seigniory  of  the  land,  or 
of  the  villain,  which  title  is  higher  and  elder  than  the  use  or  confi.dence  is;  and  there- 
lore  should  not  be  subject  to  it."  —  Ed.     ' 
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SECTION  n.  {conHnued).  >^^ 

The  Descent  of  Trust  PropeHy.         ji  ^ 

(h)  Death  or  Cxbtui  que  Tbcst. 


K 


ANONYMOUS.  A 

In  ths  -7 — y  M1CHAELHA8  Term,  1465.  ^' ' 

[Reported  in  Year  Bodt,  5  Edward  IV,,  folio  7,  placitum  16.] 

■ 

enfeoffed  A.  to  his  use  and  A.  enfeoffed  R.,  although  he  sold 
the  land  to  him ;  if  A.  gave  notice  to  R.  of  the  intent  of  the  first  use; 
he  is  bound  by  writ  of  subpcena  to  perform  the  will,  &c.  But  if  tenant 
in  l^rgugb-Rnpriiyh  enfeoffed  one  to  the  use  of  him  and  his  heirs,  the 
youngest  son  snail  nave  cue  subpoena  and  not  the  heir  general ;  ^  likewise 
if  a  man  makes  a  feoffment  in  trust  of  land  descended  to  him  on  the 
maternal  side  and  dies  without  issue,  the  heir  ex  pckrte  matema  shall 
have  the  subpoena.'  '  "^  ^ 

1  Y.  B.  21  £d.  IV.  foL  24,  pi.  10;  Y.  B.  27  Hen.  YTIL  fol.  9,  pi.  22;  Jones  v.  Rea»- 
bie,  2  RoU.  Abr.  780,  pL  7  ;  Fawcet  1;.  Lowther,  2  Ves.  Sen.  800,  804  {aemble) ;  Banks 
V.  Sntton,  2  P.  Wms.  713  {semble)  Accord.  —  Ed. 

s  Burgess  v.  Wheate,  1  Eden,  186,  216,  256 ;  Langlej  v.  Sneyd,  1  S.  &  S.  45,  55 ; 
Nanson  1;.  Barnes,  L.  R.  7  £q.  250  Accord, 

*'  If  by  a  cnstom  of  a  manor  land  ought  to  descend  to  the  eldest  daughter  onlj,  ex- 
cluding the  other  daughters,  there  being  no  son,  and  a  trust  in  equity  descends  to  the 
heir,  this  shall  go  to  the  eldest  daughter  only,  to  be  relieyed  upon  this  in  equity  accord- 
ing to  the  custom  for  the  land.    P.  10  Car."     2  Roll.  Ab.  780  [D]  7.  \ 

A  husband  who  is  entitled  by  statute  to  the  "  personal  estate  "  of  his  wife  dying  in- 
testate, succeeds  to  personalty  held  in  trust  for  her.  Bartlett  v,  Bartlett,  137  Mass. 
156.  >. 

In  Banks  v.  Sutton,  2  P.  Wms.  700,  Sir  J.  JekyU,  M.  R.,  said,  p.  713  :  "That trusts 
and  legal  estates  are  to  be  governed  by  the  same  rules,  is  a  maxim  that  obtains  univer- 
sally ;  it  is  so  in  the  rules  of  descent,  as  in  gavelkind  and  borough-English  there  is  a 
possesiiofratris  of  a  trust  as  well  as  a  legal  estate  (a) ;  the  like  rules  of  limitation  (6), 
and  as  also  of  barring  entails  of  trusts  (c),  as  of  legal  estates."  See  to  the  same  effect 
Freedman's  Co.  u.  Earle,  110  U.  S.  710,  713.  —  Ed. 

(a)  Chudleigh's  Case,  1  Rep.  121  b  ;  Brown's  Case,  4  Rep.  22  a ;  Wimbish  v.  Tail- 
bois,  jpiowd.  58 ;  Cunningham  v.  Moody,  2  Ves.  174 ;  Buchanan  17.  Harrison,  1  Johns. 
&  H.  662  Accord,  —  Ed. 

{b)  Biydges  v.  Brydges,  8  Yes.  Jr.  120,  127;  22«  White,  7  Ch.  D.  201  Accord. 

—  Ed. 

(c)  Goodrick  o.  Brown,  Freem.  C.  C.  180 ;  Waehboum  v.  Downes,  1  Ch.  Ca.  213 ; 
Brydges  v.  Brydges,  3  Yes.  Jr.  120, 127 ;  Wykham  v.  Wykham,  18  Yes.  418  Accord. 

—  £]>. 
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BEX  V.  WILLIAMS. 
Ik  Chancebt,  Febbuabt  19, 1735. 

[Reported  in  Bunbury,  342.] 

Two  joint  purchasers  of  a  lease  for  years  assign  this  lease  to  a  third 
person  (a  friend  of  one  of  the  jointenants,  and  with  the  consent  of  the 
other)  but  it  was  without  consideration,  and  no  declaration  of  trust  was 
given,  and  so  tiie  defendant  confessed  in  his  answer ;  the  Jointenant  who 
consented  to  assign  died  in  debt. 

Upon  the  bill  and  answer  the  question  was,  whether  this  trust  shall 
result  for  the  benefit  of  the  jointenant  surviving  only  as  it  would  at  law ; 
or  whether  the  creditors  of  the  jointenant  that  died  should  come  in  for 
an  equal  moiety  in  equity. 

Nota^  The  trustee  was  made  executor  to  him  that  died,  and  was  also 
a  creditor  of  his. 

*Ncta^  The  two  jointenants  continued  to  receive  the  profits  jointly  after 
the  assignment. 

Upon  tills  state  of  the  case  the  whole  Court  were  of  opinion  that 
though  survivorship  is  looked  upon  as  odious  in  equity,  yet  that  in  this 
case  the  trust  shall  survive  for  the  benefit  of  the  surviving  cestui  gue 
trust  only.* 


ANONYMOUS. 
ly  THE ,  Michaelmas  Term,  1465. 

[R^xrrUd  in  Year  Book,  5  Edward  IV.,  7,  placitum  18.^ 

If  there  are  lord  and  tenant,  and  the  tenant  enfeoffs  one  without 
declaring  his  will  and  commits  a  felony,  qtuBre^  who  9hall  have  the 
subpoena,  for  the  lord  shall  not  have  it.* 

1  Aston  0.  Smallman,  2  Vera.  556 ;  York  o.  Stone,  1  Salk.  158  Accord.  — 'Ej>. 

*  Elleemere,  Office  of  Chancellor,  f.  85,  pi.  22,  B.  o.  —  Ed. 

>  2  And.  200;  Jenk.  Cent.  Cas.  190  Accord.  8o  the  lord  was  not  entitled  to  the 
wardship  of  the  heir  of  cestui  que  use  until  it  was  given  him  bj  a  statate.  Y.  B.  27 
H.  Vm.  S-22.  —  Ed. 
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THE  KING  V.  Ths  EzECirroBS  of  SIR  JOHN  DACCOMBE. 
In  ths  Ezohequeb,  Michablxab  Term,  1618. 

[Reported  m  Crche's  Jamee,  512.^] 

EiKG  James  made  a  lease  to  Sir  John  Daccombe  and  others,  of  the 
provision  of  wines  for  his  Majesty's  house  for  ten  years,  in  trust  for 
the  Earl  of  Somerset.  They  made  a  lease  for  all  the  term  except  one 
month,  rendering  nine  hundred  pounds  a  year.  The  Earl  of  Somerset 
being  afterwards  attainted  of  felony,  the  question  was,  whether  the 
trust  which  was  for  the  said  earl  was  forfeited  to  the  king  by  this 
attainder.  And  it  was  referred  to  all  the  justices  of  England,  by  com- 
mand from  the  king,  to  be  considered  of,  and  to  certify  their  opinions. 

Tanfield,  Chief  Baron,  now  delivered  all  their  opinions  to  be,  that 
.  this  trust  was  forfeited  to  the  king,  and  that  the  executor  shall  be 
compelled  in  equity  to  assign  the  residue  of  the  term  and  the  rent  to 
the  king.  And  he  cited  a  ease  to  be  adjudged,  24  Eliz.,  where  one 
Birket  had  taken  bond  in  another's  name,  and  was  afterwards  out- 
lawed, that  the  king  should  have  this  bond ;  and  that  in  24  Eliz.  one 
Armstrong,  being  lessee  for  years,  assigned  the  lease  to  another  in 
trust  for  himself,  and  being  attainted  of  felony,  this  trust  was  for- 
feited to  the  king.  ButJte  said  thev  all  held,  and  so  it  was  resolved 
^ii^anothor  oaao,^  that^a^gst  in  a  a  f  reenolciVwas  not  forfeited  upon* 
attainder  of  treason.*  ^e,  This  case  l^'liaH^fronTTBe  report"  of  "'  * 
Humphrey  Davenport,  who  was  of  counsel  in  this  case.* 

1  Aleyn,  16,  Hob.  214, 1  Sid.  403,  Jenk.  6  Cent.  pi.  80,  Jenk.  7  Cent.  pi.  39  8.  c.  -^ 
Ed. 

*  Abington'8  Gate  (11  Jae.)  Hard.  490  (cited).  **  It  was  said  [with  reference  to  the 
Stat.  33  H.  VIII.]  that  no  use  can  be  forfeited  at  this  day  [1593-1598]  except  the  nae 
of  a  chattel  leaae ;  for  all  nses  of  freehold  are  executed  by  Stat.  27  H.  VIII.  in  poasea- 
•ion,  80  there  is  no  nse  to  be  forfeited."    1  And.  294.    See  4  Greenbag,  82.  —  £0. 

>  But  see  Lewin  Trusts  (9th  ed.),  932-34.— Ed. 

*  Bro.  Ab..  Feoff,  al  Use,  45 ;  Wike's  Case,  Lane,  54 ;  Smith  r.  Wheeler,  1  Mod.  16 
(sembU) ;  Raleigh's  Case,  Hard.  490  (cited) ;  Abington's  Case,  Hard.  490  (cited) ; 
Morgan's  Case,  2  RoU.  Ab.  807  [B]  9 ;  King  v,  Lamot,  2  Roll.  Ab.  807  [B]  11 ;  Enstace 

V,  KUdare,  2  Ch.  Ca.  188,  1  Vem.  405 ;  Angier's  Case,  Hard.  490  (cited) ;  Bishop  1;.  v 

Curtis,  18  Q.  B.  878 ;  Re  Thompson's  Trusts,  22  Beav.  506 ;  Re  Bateman's  Trust,  15  •  v/ « 

Bq.  855  Accord.    Bat  tjia  Mywn,  •m^mt£>i  entitled  to  the  trust,.  VQttld  always  npon.      /     i 
,.  thfl  ^plication  of  a  creditor  of  the  cestui  que  trust  f  ve  the  creditor  the  benefit  of  the       | 
trust    Balch  »."  "Wastall,  1  P.  Wms.  445.  —  Ed.  • 
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king's  attornet  v.  SAin>&  [chap,  iil 

KING'S  ATTORNEY  v.  SIR  GEORGE  SANDS. 
Ik  the  Exchequer,  Easter  Term,  1669. 

\Bjt^porUd  in  Freewum,  Chancery  Catei,  129.^] 

Sir  Ralph  Freeman  purchased  a  lease  for  years  of  several  manors; 
afterwards  he  purchased  the  inheritance  thereof,  in  tha  name  of  Sir 
Geocge  Sandfl,  -being  bi8,,aQn-in-law,  in  taiist^for^ir  l^ftlp>»  f^n^  Jus 
_heirs;  afterwards  Sir  Ralph  made  his  will,  and  made  Mr.  Freeman  his 
executor,  and  appointed  tiiat  his  said  executor  and  Sir  George  Sands 
should  convey  part  to  Freeman  Sands,  and  part  to  George  Sands,  the 
two  sons  of  Sir  George  Sands,  and  their  heirs ;  the  residue  to  all  the 
sons  of  Sir  George  Sands,  by  his  then  lady  (Sir  Ralph's  daughter), 
and  their  heirs,  who  should  be  living  at  the  time  of  his  death,  and 
then  died.  Sig->fleorge  Sands,  at  the  time  of  the  death  of  Sir  Ralphj^ 
had  only  FreemanSands  (who"8oon  after  lli^d  without  isBue)  att<nfie 
said  George  Sands ;  but  afterwards  Sir  George  had  issue  another  son, 
called  Freeman  Sands.  Mr.  Freeman,  the  executor,  refused  the  execu- 
torship, whereupon  administration  was  granted  to  Sir  George  Sands  ; 
afterwards,  no  conveyance  being  made  either  of  the  lease  or  of  the 
reversion  l2y,fiiJLGiiQia;fi--Saada4.jyho.had  both  in  trust,  according  to 
_the  will.  Freeman  Sands  killed  George,  his  brother,  and  was  afterwards 
attainted  ofmurder.. 

The  questtod'was,  whether  any  of  those  trusts,  either  of  the  lease  or 
of  the  reversion,  that  were  so  in  Sir  George,  in  trust  as  aforesaid,  were 
forfeited  -to  the  king,  of  whom  the  lands  were  holden,  by  this  felony 
and  attainder;  who,  by  the  king's  attorney,  sued  Sir  George  on  the 
equity  side  of  the  Exchequer,  to  answer  the  profits  to  the  king,  sup- 
posing those  trusts  to  be  forfeited  by  the  felony  and  attainder. 

The  case  was  several  times  argued  at  the  bar,  and*  this  term  Chief 
Baron  Hale  and  Baron  Turner  (Rainsford  being  removed  into  the 
King's  Bench,  and  Atkins  disabled  by  age)  both  agreed  that  this  trust 
was  not  forfeited. 

In  their  arguments  it  was  agreed,  cestui  que  trust  in  fee,  or  fee  tail, 
forfeit  the  same  by  attainder  of  treason,"  and  the  estate  to  be  executed 
to  the  king  in  a  court  of  equity,  by  27  H.  VTII.  10,  and  33  H.  VIH. 

2.  An  alien  cestui  que  trust  of  any  estate,  the  estate  belongs  to  the 
king ;  which,  the  Chief  Baron  said,  was  the  opinion  of  the  judges  in 

1  Nels.  180,  3  Ch.  Rep.  83,  Hard.  405,  488  8.  o.  —  Ed. 

a  In  the  King  v.  Lord  Nottingham,  Lane,  45,  it  is  ohserred,  "It  wonld  be  incon- 
renient  that  the  same  land  should  be  anhject  to  seTeral  forfeitarea,  at  the  same  time, 
byaeveral  men;"  and  it  haa  been  declared,  sabaeqaently  to  the  present  case,  and  in  ^ 
opposition  to  the  dictnm  in  the  text,  that  the  tnist  of  a  freehold  is  not  forfeited  to  the ' 
crown  by  the  cestui  que  trutt  being  attainted  of  treason :  The  King  v.  The  Executors  of 
Sir  Jt^hn  Daocombe.  Cro.  Jac.  513 ;  though,  in  the  same  case,  it  was  adjndged  that 
eestm^ue  trust  of  a  chattel  interest,  upon  attainder  of  f elonj  even,  forfeits  the  same  to 
the 
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Holland's  Case,'  23  Car.  I. ;  and  that  an  alien  cannot  purchase  but  for 
the  king's  use,  and  that  he  was  of  counsel  in  the  case.  See  the  case 
reported  in  Style,  20,  40. 

3.  As  to  the  king's  debt,  by  the  common  law,  and  by  the  practice 
of  this  court,  which  is  of  the  common  law,  cestui  que  trust  being  in- 
debted to  the  king,  the  king  shall  have  execution  of  his  debt  on  this 
trust;  for  before  the  statute  made,  4  H.  VII.  17,  and  19  H.  VII.  5,  in 
the  time  of  H.  VI.,  there  be  precedents  in  this  court,  that  the  writ  of 
extendi  fac.  for  the  levying  of  the  king's  debt,  was  of  the  debtor's  land, 
or  of  any  other  land  of  which  any  other  person  was  seised  to  his  use ; 
and  this  was  the  reason  of  Sir  Edward  Cooke's  Case,*  where  the  interest 
of  the  king's  debt  did  attach  upon  the  power  of  the  king's  debtor 
to  revoke  a  settlement  made  of  his  estate ;  and  Pasch.  4  Jac.  Ford's 
security,  taken  in  trust  for  a  recusant,  was  liable  to  the  king's  debt  of 
£20  per  North ;  so  that  where  the  king's  debtor  hath  the  profitable  part 
of  the  estate,  the  king  shall  not  lose  his  debt  by  any  fiction. 

4.  It  was  agreed  that  the  trust  of  the  reversion  would  not  be  for- 
feited by  felony ;  which  the  court  held  clear,  and  cited  for  authorities 
Marquis  of  Winchester's  Case  ;■  12  Co.  1,  2 ;  5  Ed.  IV.  7 ;  2  Cro.  513  ; 
Stat.  33  H.  VIII.  And  if  the  inheritance  be  forfeited  for  felony,  it 
must  be  to  the  lord  by  escheat,  which  cannot  be,  because  he  hath  cestui 
que  estate  for  his  tenant ;  and  that  no  trust  of  an  heir  is  forfeited  for 
felony,  appears  by  27  H.  VIII.  10,  a^d  there  is  no  wrong  to  the  lorid  as  . 

^ong  as  he  hath  a  ^^"O'^^^.ftnd  ^^'^^'^^^^'^  till  tha  statute  of  H^  &.  -VXI. 

_a5",  {Be  lord  ^/^''iTfTnnt  7fliip^V*^p'ii"  Trf  w?iif*h  hi?  ;^i^jjfJ"_^aariPf**^^'  qne 

.   trust;  anTFf  it  be  demanded  what  fiball  bfieomaof  his  trusty  aa  if  teo- 

anf  in  fee  of  a  rent<charge  dieth  without  heir,  it  is  answered,  the  land 

shall  be  discharged  of  this  trust,  as  if  tenant  in  fee  of  a  rent-charge  die 

without  heir,  or  be  attainted,  the  land  is  discharged. 

Trust  of  a  lease  for  years  in  gross  may  be  forfeited  by  felony,  or 
outlawry  in  a  personal  action.  Earl  of  Somerset's  Case ;  Dacomb's 
Case ;  Balington's  Case. 

Lease  for  years,  if  it  be  of  never  so  long  continuance,  if  it  be  as- 
signed in  trust  for  J.  S.  and  his  heirs,  yet  it  shall  go  to  his  executors ; 
yet  trusts  are  ruled  according  to  the  style  and  course  of  courts  of 
equity. 

A  real  chattel  in  law  survives  to  the  husband,  but  not  the  trust,^  of 
a  real  chattel.     Co.  Lit.  Cap.  Remit.  351. 

Cestui  que  trust  of  an  inheritance  binds  himself  and  his  heirs  in  a 
bond,  this  trust  is  not  assets  to  the  heir ;  though  it  hath  since  been 
questioned  in  the  Lord  Chancellor  Hyde's  time :  but  clearly  the  trust 
of  a  lease  for  years  is  assets  to  charge  an  executor  in  equity. 

So  a  trust  assigned  over  to  wait  upon  the  inheritance,  though  of  a 
term,  shall  go  to  the  heirs,  and  heirs  oijhe  body^  because  a  shadow 

1  Aleyn,  14.  >  S  Rolle's  Bep.  294.  •  8  Co. 

*  See  Fieem.  C.  C.  c.  8S,  p.  29,  note  3. 
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kept  on  foot  for  a  special  purpose ;  and  this  hath  a  great  resemblance 
to  the  case  of  charters,  which  go  with  the  inheritance  to  the  heir,  but 
if  granted  over,  the  parchment  and  wax  shall  go  to  the  grantee  and 
his  executors.    4  H.  YII.  10. 

And  in  the  present  case  no  trust  of  the  chattel  is  forfeited  to  the 
king,  because  the  lease  for  years  was  not  in  Freeman,  who  was  at- 
tamted  of  felony,  nor  the  trust  in  him  as  a  chattel,  for  that  he  must 
have  been  executor  and  administrator  of  Greorge«  the  son. 

And  here  it  was  Sir  Ralph's  intent  that  the  lease  and  inheritance 
should  be  confounded,  and  not  kept  separate ;  and,  again,  Freeman 
could  have  this  trust  but  as  heir  to  George,  and  as  long  as  he  hath  tiie 
inheritance  in  him,  and  no  longer,  but  it  shall  go  to  the  heir  as  char- 
ters,^ nomine  posnoBs  patronage  by  foundership,  dbc. ;  and  the  mischief 
otherwise  would  be  great,  ta  have  such  waiting  terms  forfeited  by  out 
lawry.    And  so  judgment  was  given  against  the  king's  attorney. 


*  BURGESS  V.  WHEATE. 

Ih  ChanCert,  bbfobs  Lord  Henlkt,  K.,  Lord  Maksfisld,  C.  J., 
Ain>  Sir  Thohas  Clarke,  M.  R.,  Jakvabt  24,  1759. 

[Reported  in  1  William  Blackstme,  123.] 

Lord  Keeper.'  L  First,  I  shall  take  notice  of  the  claim  of  the 
crown,  because  several  of  the  arguments  I  shall  make  use  of  on  that, 
will  tend  to  support  the  opinion  I  shall  give  on  the  other  claims.  The 
question  on  the  information  is,  whether  the  cestui  que  trust  dying  with- 
out heirs,  the  trust  is  escheated  to  the  crown,  so  that  the  lands  may  be 
recovered  in  a  court  of  equity  by  the  crown,  or  whether  the  trustee  shall 
hold  them  for  his  own  benefit.  (States  the  case.)  On  11  January, 
1718,  Mrs.  Harding  conveys  to  trustees  (of  whom  Sir  F.  Page  was  the 
survivor)  the  lands  in  question,  in  trust  for  Mrs.  Harding,  her  heirs 
and  assigns,  to  the  intent  that  she  should  appoint  such  estates  there- 
out, and  to  such  [persons]  as  she  should  think  proper.  Mrs.  Harding 
dies  without  making  any  appointment,  and  without  heirs  ex  parte  pa- 
tema.  The  information  charges  that  the  trustee  took  no  benefit,  but 
only  for  Elizabeth  Harding,  and  to  be  subject  to  her  appointment; 
and  that  she  being  dead  sans  heirs  on  the  father's  side,  and  having 
made  no  disposition  of  the  estate,  that  Sir  F.  Page  could  take  no  estate 
for  his  own  benefit  by  the  deed  or  the  fine,  but  takes  it  for  the  benefit  of 
his  Majesty,  who  stands  in  the  place  of  the  heir,  and  that  the  premises 

^  Strode  v,  Bkclcbnrne,  3  Ves.  216. 

*  The  opinion  of  Lord  Keeper  has  been  slightly  abridged ;  the  ooncarring  opinion 
of  Sir  Thomas  Clarke,  M.  R.,  and  the  dissenting  opinion  of  Lord  Mansfield,  C.  J., 
omitted,  on  account  of  their  great  length.  —  Sn. 
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axe  escheated  to  his  Majesty.    The  queslioii,  therefore,  is  entirely  a 
question  of  tenure,  and  not  of  forfeiture. 

I  shall  consider,  first,  the  right  of  lords  to  escheat  at  law.  Secondly, 
Whether  they  have  received  a  different  modification  in  a  court  of 
equity.  Thirdly,  The  arguments  used  in  support  of  the  information ; 
and  from  the  whole  draw  this  conclusion,  that  the  crown  has  in  this 
case  no  equity. 

1.  I  shall  consider  the  law  of  escheat,  as  settled  by  the  municipal 
writers  in  the  law,  and  reporters,  and  shall  not  regard  what  the  law 
was  in  other  countries,  as  they  seem  founded  and  calculated  for  empire 
and  vassalage,  to  which  I  hope  in  this  country  we  shall  never  be  sub- 
ject. I  will  just  give  a  specimen  of  the  feudal  law.  Craig,  504. 
CatL$oe  Amissionis  Feudi:  These  causes  are,  incestuous  marriages, 
parricide,  fratricide,  friendship  contracted  with  the  lord's  enemies,  re- 
vealing  tiie  lord*s  secrets,  if  they  affect  his  life  or  reputation,  outlawry 
not  reversed,  and  all  other  causes  in  the  discretion  of  the  praetor.  I 
cite  this  to  relieve  me  from  the  doctrine  of  the  feudists.  The  legal 
right  of  escheat  with  us  arises  from  the  law  of  inf eoffment  to  the  ten- 
ant and  his  heirs,  and  then  it  returned  to  the  lord,  if  the  tenant  died 
without  heirs.  The  extension  of  the  feoffment  from  the  person  of  the 
tenant  to  the  heirs  special  of  the  body,  and  then  to  his  heirs  and  as- 
signs, is  accurately  traced  in  a  treatise  of  tenures  by  a  learned  hand :  ^ 
this  reduces  the  condition  of  the  reversion,  to  this  single  event,  viz. 
Ob  defectum  tenentia  de  jure.  F.  N.  B.  337 :  A  writ  of  escheat  lies 
where  tenant  in  fee  of  any  lands  or  tenements  holds  them  of  another, 
and  tenant  dies  seised  ^  without  heirs  general  or  special,  the  lord  shall 
have  the  land :  because  he  shall  have  it  in  lieu  of  his  services.  The 
books  are  uniform,  that  in  the  case  only  of  tenant's  dying  without  heir, 
the  escheat  took  place.  As  long  as  tenant  or  his  heir,  or,  by  his  im- 
plied assent,  another  continued  in  possession  by  title,  that  prevented 
escheat.  The  law  had  no  regard  to  the  tenant's  right  to  the  land,  but 
in  right  of  his  seisin.  All  these  instances  show  that  where  there  was  a 
tenant  actually  seised,  though  he  had  no  right  to  the  tenements,  and 
though  the  person  who  had  the  right  died  without  heirs,  yet  the  escheat 
was  prevented.  For  if  the  lord  has  a  tenant  to  perform  the  services, 
the  land  cannot  revert  in  demesne.  Boll.  Abr.  816;  Whittingham's 
Case ;  *  7  Hen.  lY.,  Heir  of  Disseisor ;  1  Int.  268  &,  Feoffee  of  Dissei- 
sor.   Upon  these  cases  I  would  observe,  that  the  lord's  consent  had 

1  Sir  M.  Wright. 

*  *'  The  words  of  F.  N.  B.  are  so :  bnt  vid,  F.  N.  B.  338  (C),  in  these  words :  '  And 
if  the  tenant  be  disseised,  and  afterwards  dieth  without  heir,  &c.,  it  seemeth  the  lord 
■hall  have  a  writ  of  escheat,  because  his  tenant  died  in  the  homage.'  Contra,  32 
B.  VI.  27  a,  pL  16,  and  so  cited  in  Com.  Dig.  EMcheat  (B  2) ;  and  the  distinction  there 
ia  that  if  the  tenant  be  disseised,  the  lord  may  enter,  but  not  have  a  writ  of  escheat ;  but 
if  the  disseisor  had  died  seised,  the  lord  could  neither  enter  nor  have  a  writ  of  escheat, 
ib. ;  and  it  seems  by  the  reasoning  of  the  court,  32  H.  VX  27  a,  that  the  lord  can  in  no 
case  have  a  writ  of  escheat,  except  where  hia  entry  was  lawfuL    Ibid."  MS.  Seij.  HilL 

t  8  Rep.  42  6. 
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nothing  to  do  with  establlBhing  the  right  of  the  tenant^s  being  duly 
Beised,  because  in  every  one  of  these  caaes  they  all  oome  in  withoat 
the  lord's  consent ;  unless  it  may  be  said  that  the  lord  is  a  virtual  as- 
senter,  as  well  to  tiie  disseisins  as  the  legal  conveyances.  And  then, 
if  that  be  so,  it  would  operate  to  the  establishing  the  right  of  the  trus- 
tee here,  who  would  say  he  is  entitled  under  a  conveyance  in  law,  by 
the  very  consent  of  the  lord ;  which  is  a  stronger  case  than  a  disseisin. 
From  these  cases  and  authorities  it  must  be  allowed  to  be  settled,  that 
the  law  did  not  regard  the  tenant's  want  of  title,  as  giving  the  lord 
light  to  escheat. 

2.  The  next  consideration  is,  whether  a  court  of  equity  can  consider 
it  in  a  different  light  Now,  when  the  tenant  did  not  die  seised,  and  a 
proper  legal  tenant  by  title  continued,  and  consequently  the  lord's 
seigniory  and  services  continued,  can  this  Court  say  to  the  lord,  Your 
seigniory  is  extinguished,  and  to  the  tenant.  Your  tenancy  is  so  too, 
though  both  are  legal  rights  now  subsisting  at  law  ?  In  consideration 
of  uses  with  regard  to  escheats,  equity  has  proceeded  on  the  same  prin- 
ciple as  the  law,  where  there  was  a  tenant  of  the  land  that  performed 
the  services.  And  I  don't  find  this  court  had  any  regard  to  the  merum 
jus  of  the  tenant.  Now,  tiie  reason  why  there  was  no  escheat  on  the 
death  of  cestui  que  use  in  equity  seems  to  be  this  (and  it  is  a  reason 
equally  applicable  to  uses  and  trusts),  that  the  court  had  nothing  to 
issue  a  subpoena  upon,  no  equity,  nothing  to  decree  upon;  and  every 
person  must  bring  an  equity  with  him  for  the  court  to  found  its  juris- 
diction upon.  It  seems  to  me  he  could  have  no  equity  in  the  case  of  a 
use,  or  as  owner  of  a  trust,  for  this  plain  reason :  a  use  before  the 
statute  could  not  be  extended  farther  than  the  interest  in  the  estate 
which  the  creator  of  the  use  could  have  enjoyed ;  as  if  the  creator  of 
the  use  had  a  fee-simple  in  the  land,  he  could  take  back  no  more  in- 
terest in  the  use,  either  declared  or  resulting,  than  he  had  in  the  land ; 
if  he  makes  a  feoffment,  and  declares  no  uses,  it  results  to  him  in  fee, 
which  is  to  him,  his  heirs  and  assigns.  The  consequence  is,  that  the 
moment  he  dies  without  heirs  or  assigns,  there  was  no  use  remaining. 
How,  then,  can  you  come  here  for  a  subpoena  (whether  he  took  back  the 
same  or  a  different  use)  to  execute  a  use  or  trust  which  was  absolutely 
extinct?  That  seems  to  me  the  plain  and  substantial  reason  why,  in 
this  case  (whether  you  call  it  a  use  or  a  trust),  there  was  no  basis  on 
which  to  found  a  subpoena.  Lord  Chief  Justice's  system  is  very  great 
and  noble,  and  very  equitably  intentioned ;  such  a  system  as  I  should 
readily  lay  hold  of  upon  every  occasion,  if  I  thought  I  could  do  it  con- 
sistently with  the  rules  of  law. 

What  scintilla  of  equity  is  given  to  the  lord  ?  Lord  Chief  Justice 
supposes  that  by  feoffment  to  two  trustees  for  Mrs.  Harding,  her  heirs 
and  assigns,  and  for  no  other  use,  the'lord  is  included  in  ^^  her  heirs  and 
assigns."  That  expression  cannot  do  so.  I  think  the  conveyance  would 
have  been  the  same  if  '^  assigns  "  had  been  left  out.  Then  it  is  said,  the 
express  declaration  is  to  her  heirs  and  assigns,  and  that  there  is  an  implied 
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tniBt  on  this ;  for  as  the  trastees  are  to  take  to  no  other  Ube,  and  the  ex* 
press  trust  is  served,  therefore  a  trust  in  fee  results  to  the  lord,  upon  the 
extinguishment  of  heirs  ex  parte  pcUema.  To  that  conclusion  I  have 
two  objections :  1.  I  think  such  a  trust  would,  if  declared,  be  entirely 
void  (and  whether  declared  by  way  of  trust  or  use,  it  is  the  same 
thing) ;  for  when  you  have  limited  an  estate  to  a  man  in  fee,  or  declared 
the  trust  to  him  in  fee,  you  have  no  more  to  dispose  of  in  either  case, 
and  cannot  limit  one  fee  on  another.  It  is  said  in  answer  to  this,  that 
she  could  not  have  limited  it  to  Sir  F.  Page  and  his  heirs  in  default  of  her 
own  heirs,  but  that  a  person  may  limit  anything  according  to  the  course 
of  law,  and  there 's  a  reverter  to  a  person  in  fee  in  the  course  of  law, 
therefore  you  may  limit  it  so.  But  it  reverts  by  operation  of  law  on 
extinguishment  of  an  estate  that  was  a  fee-simple  incapable  of  any  fur- 
ther limitation.  The  donor  could  not  have  limited  it  so.  2.  With  re- 
gard to  the  resulting  trust  there  is  this  objection,  which  seems  to  me 
unanswerable.  What  is  the  estate  conveyed  to  the  trustees?  It  is 
Mrs.  Harding's  estate.  Her  husband  and  she  are  parties  to  the  deed 
and  fine.  They  pass  all  the  estate  that  goes  to  the  trustees.  Can  any- 
thing result  by  way  of  trust  or  use  to  a  person  not  privy  to  the  estate 
that  passes  by  the  deed  ?  Where  you  have  passed  the  estate 'without 
consideration,  there  in  modem  language  a  use  results,  or  a  trust  re- 
sults ;  because  it  is  inequitable  that  a  man  should  have  an  interest  in 
the  estate,  when  he  has  paid  no  consideration  for  it.  But  where  a  per- 
son is  not  party  to  a  deed  nor  privy  to  the  estate,  I  don't  see  how  any- 
thing can  result  for  his  benefit.  That  this  was  the  notion  in  respect  to 
a  use  appears  from  authorities.  The  law  was,  that  the  lord  could  not 
have  the  escheat  of  a  use.  So  is  5  Ed.  IV.,  for  I  take  that  to  be  the 
report  of  a  case ;  then  it  has  all  the  authority  the  Year-Books  carry 
with  them.  And  this  has  been  adopted  by  all  the  writers  since. 
Bacon,  79,  does  not  question  the  authority  of  this  case.  He  gives  a 
reason  of  his  own,  which  he  substitutes  as  a  better  than  that  in  the 
books,  that  there  is  a  tenant  in  by  title,  which  is  a  strong  reason  in 
law ;  but  it  does  not  mention  that  as  a  reason  with  regard  to  the 
subpoena.  It  is  not  a  conclusive  reason,  that  the  lord  shall  not  have 
subpoena,  because  there  is  a  person  in  possession.  He  should  have  it 
for  that  reason,  if  that  person  is  liable  to  him  in  equity.  Therefore 
he  gives  a  better  reason,  because,  says  he,  it  never  was  his  intent  to 
advance  the  lord,  but  his  own  blood.  Therefore  that  is  the  reason ;  it 
would  not  be  within  the  intention  of  that  trust,  that  any  besides  the 
blood  of  the  covenantor  should  take.  Nobody  can  imagine  the  tenant 
intended  to  provide  a  trust  to  answer  the  lord's  escheat.  Mrs.  Harding 
never  thought  of  escheat,  I  suppose  ;  but  had  it  been  suggested  to 
her,  **  If  you  die  without  heirs  that  can  possibly  take  your  estate, 
would  yon  rather  have  your  friend  you  have  chosen  to  make  your 
trustee  take  it,  or  that  it  should  go  to  the  king  ?  "  She  must  have 
been  a  subject  of  more  zeal  than  I  can  suggest,  if  she  had  said  she 
would  give  it  to  the  king. 
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As  I  am  now  stating  the  law  and  equity  of  escheats  with  regard  to  oses 
and  trusts,  I  will  take  here  Qotioe  of  an  objection  that  seems  equally  to  ( 

affect  the  opinions  of  lawyers,  with  regard  to  the  doctrine  of  uses  and 
trusts ;  and  that  is  the  dilemma  which  was  urged  at  the  bar,  as  the 
basis  of  an  equity  in  the  present  case,  though  I  don't  think  it  a  neces- 
sary dilemma,  viz.  that  the  lord  must  have  the  estate  by  escheat, 
either  on  the  death  of  cestui  que  trust  without  heirs,  or  of  the  trustee 
without  heirs  discharged  of  the  trust  ;  but  if  he  can't  have  it  while 
the  trustee  lives,  while  there  is  a  tenant,  it  would  be  monstrous  that 
the  ceettii  que  trust  should  be  prejudiced  by  putting  the  estate  in  the 
trustee's  hands  for  the  benefit  of  the  family.  One  part  of  this  is  a 
dangerous  conclusion,  the  other  is  not.  My  answer  is,  that  if  the  law 
be  so  that  the  lord  shall  in  that  case  take  it  discharged  of  the  trust,  I 
must  suppose  it  no  injury  or  absurdity  at  all.  Volenti  nan  Jit  injuria. 
The  creator  of  the  trust  determines  to  take  the  convenience  of  the  trust 
with  its  inconvenience.  It  is  most  certain,  every  man  who  creates  a 
trust  puts  his  estate  in  the  power  of  his  trustee.  If  the  trustee  sells 
it  for  a  valuable  consideration  without  notice,  no  court  can  relieve  the 
owner  from  this  misfortune :  it  is  the  result  of  his  own  act ;  and  yet 
that  is  as  shocking  a  perfidy  in  the  trustee  as  can  be ;  but  the  court 
cannot  interpose,  as  it  would  affect  tiie  rights  of  others,  of  third  per- 
sons. But  I  don't  know  it  has  been  determined  that  it  shall  escheat, 
discharged  of  the  trusts.  I  shall  give  no  positive  opinion  upon  it  So 
far  I  may  say,  that  unless  a  trust  can  be  distinguished  from  a  use,  the 
most  learned  judges  say,  the  right  comes  as  a  reversion,  failing  heirs, 
and  that  the  time  of  escheating  is,  when  there  is  a  want  of  a  tenant, 
the  right  of  the  lord  being  paramount.  The  trust  cannot  be  affected 
by  it.  Chudleigh's  Case :  ^  the  lord  comes  in  the  post  and  not  in  the 
per.  Popham,^  s.  a,  says,  that  is  the  reason  why  the  law  is  so, 
and  I  don't  doubt  the  law.  But  there  is  no  occasion  to  give  a  precise 
opinion  upon  it  till  necessary.  But  I  don't  think  this  is  at  all  a  neces- 
sary dilemma :  the  lord  may  not  be  entitled  on  death  of  cestui  que  trust 
williout  heir,  because  there  is  no  equity,  for  he  has  his  tenant  as  he  had 
before.  But  possibly  there  might  be  an  equity  in  the  other  case  against 
the  lord ;  for  if  the  trustee  died  without  heir,  and  the  loixi  had  the  estate, 
this  court  might  say,  You  shall  hold  to  compensate  yourself  Iter  your 
rent  and  services,  but  we  will  embrace  the  rest  for  the  cestui  que  trust. 

A  difference  was  attempted  to  be  made  between  uses  and  trusts.  I 
have  seen  trusts  invented  for  the  blackest  purposes  in  my  experience, 
and  to  subvert  the  very  constitution  of  this  kingdom.  But  this  is 
nothing  but  the  abuse  of  both.  But  to  try  if  there  is  or  is  not  any 
difference  between  them,  the  best  way  is  to  define  both :  as,  in  order 
to  show  the  difference  between  one  thing  and  another,  't  is  usual  to  de« 
fine  the  one  and  the  other,  and  by  comparing  the  definitions  find  the 
difference.  Finch,  1.  2,  c.  22,  fo.  22  &,  says,  A  use  is,  where  a  man  has 

1  1  Co.  ISS  a.  ^1  Co.  Rep.  1S9  &. 
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anything  to  the  use  of  another  upon  oonfidenoe,  that  the  other  shall  take 
the  profits.  He  who  has  the  profits  has  a  use.  The  other  books  say 
a  ase  is  neither  Jt««  in  re  nor  ad  rem^  &e.  Now,  what  is  a  trust?  A 
confidence  for  which  the  party  is  without  remedy,  but  in  a  court  of 
equity.  Lord  Chief  Justice  does  not  state  any  difference  in  the  meta- 
physical essence  between  a  use  and  a  trust,  but  that  there  was  a  differ- 
ence in  the  law  by  which  the  one  and  the  other  was  directed  ;  and  I 
think  there  is  no  d^erence  in  the  principles,  but  there  is  a  wide  difference 
in  the  exercise  of  them.  It  was  as  much  a  principle  of  this  court  that 
the  use  should  be  considered  as  the  land,  or  as  imitating  the  land,  for* 
merly  as  now ;  though  the  rules  were  not  carried  formerly  so  far,  nor  the 
reasoning  nor  directions  (when  they  were  less  understood)  as  at  present 
To  give  a  [familiar]  instance :  The  elements  and  principles  of  geometry 
were  the  same  in  £uclid's  time  as  in  Sir  Isaac  Newton's,  though  in  the 
latter's  time  the  use  of  them  was  much  enlarged.  It  was  said,  the 
difference  consists  in  this  :  that  equity  has  shaped  them  much  more 
into  real  estates,  than  before,  when  they  were  uses.  As  now  there  is 
tenancy  per  curtesy  of  a  trust,  they  may  be  entailed  ;  and  those  en- 
tails barred  by  a  recovery.  But  why  ?  Not  from  any  new  essence 
they  have  obtained,  but  from  carrying  the  principle  further,  quia  csquitw 
sequitur  legem  :  for  as  between  tiie  trustee  and  the  cestui  que  truet  this 
court  had  Jurisdiction ;  and  I  think  they  should  have  equally  extended 
in  this  court  the  rules  and  principles  of  uses  as  well  as  trusts.  This, 
therefore,  was  the  effect  of  the  equitable  jurisdictions  growing  to  Inatu- 
rity.  Lord  Bacon  says,  they  grew  to  credit  and  strength  by  degrees. 
He  says,  a  use  is  noticing  but  a  general  trust,  where  a  man  will  trust 
to  the  conscience  of  another,  rather  than  to  his  own  estate  and 
possession. 

That  a  use  and  trust  are  the  same,  seems  adopted  by  all  the  great 
persons  who  have  presided  in  this  court.  Gray  v.  Gray :  Lord  Not- 
tingham, in  a  case  whether  a  purchase  made  in  the  name  of  the  son  was 
a  trust  or  an  advancement,  held  it  the  latter,  and  that  there  should  be 
no  constructive  trusts ;  he  grounds  himself  upon  this  observation  :  ^^  All 
the  books  agree  tiiat  a  feoffment  to  a  stranger  without  consideration 
raised  a  use  to  the  feoffor  by  implication."  ^*  How  can  this  court 
justify  it  to  the  world  if  it  should  make  the  law  of  trusts  differ  from  the 
law  of  uses,  in  the  same  case?''  They  thought  they  were  so  strictly 
bound  by  it,  they  could  not  depart  from  it  They  act  under  rules  and 
checks,  i.  e.  a  discretion  put  upon  them.  As  in  Attorney-General 
V.  Scott,^  Lord  Talbot  of  same  opinion.  In  Goodwin  v,  Winsmore,' 
Lord  Hardwicke  of  same  opinion.  This  court  has  considered  the  trust, 
as  between  the  trustees  and  cestui  que  trust  and  those  claiming  under 
them,  as  imitating  the  possession;  and  much  more  than  a  use  was 
considered  in  this  comi;;  but  not  more  than  the  court  would  have 
modelled  uses,  if  uses  had  existed  at  this  day.    I  do  not  see  why  the 

1  For   186.  <  a  A^k.  525. 
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same  determination  Bbonld  not  be  of  a  use,  as  imitating  the  possession, 
as  there  is  now  upon  tmsts.  Would  it  not  be  a  bold  stride  to  say,  this 
court  has  considered  tmsts  as  a  mere  nullity  and  notional ;  and  that 
they  are  to  be  treated  Just  the  same  as  if  they  continued  in  the  seisin 
of  the  creator  of  them  or  the  person  for  whom  they  were  made  ?  Rules 
of  property  are  not  to  be  questioned  even  by  the  judges,  while  the 
people  continue  satisfied  and  acquiesce  in  them.  None  but  the  legis- 
lature can  alter  them.  Trusts  have  imitated  lands  according  to  the 
strength  of  this  jurisdiction  always.  My  objection  to  the  claim  in  the 
information  is,  not  that  it  is  to  have  a  trust  executed  as  if  it  were  land, 
but  it  is  to  claim  the  execution  of  a  trust  that  does  not  exist  If 
there  was  a  trust,  I  should  consider  it  merely  as  an  estate,  and  deter- 
mine accordingly.  But  the  creation  of  a  trust  can  never  affect  the  right 
of  a  third  person.  The  trustee  has  the  burden  and  the  legal  privilege. 
Can  this  Court  say  it  is  a  nullity?  and  yet  it  must  be  so  said,  to  take  it 
from  the  trustee.  Servetur  ad  imum.  But  it  cannot  be  said  't  is  a 
nullity  in  that  respect  as  to  a  trust  accepted.  The  conveyance  shall 
subject  the  trustee  to  all  the  fruits  of  tenure.  Though  he  has  continued 
subject  to  all  burdens  when  the  trust  subsisted,  yet  now  it  is  said,  as 
Mrs.  Harding  is  dead,  yon  shall  be  considered  so  no  longer.  As  be- 
tween trustee  and  cestui  que  trusty  to  say  it  is  a  nullity  must  be  with  this 
restriction,  that  he  shall  take  no  beneficial  interest  that  the  cestui  que 
trust  can  enjoy.  But  any  other  he  may.  And  therefore  in  respect  to 
members,  sheriffs,  coroners,  the  trustee  was  the  person  who  had  the 
right  to  exercise  it ;  and  the  legislature  was  forced  to  interpose,  before 
the  cestui  que  trust  could  have  or  enjoy  that  valuable  privilege.  7  &  8 
Wm.  III.  c.  25,  §  7. 

I  can  assign  but  one  reason  why  that  distinction  between  tenancy  by 
curtesy  and  in  dower  has  prevailed ;  and  it  is  applicable  to  the  reason 
of  this  case.  I  have  heard  the  House  of  Lords  was  startled  at  the 
distinction,  and  they  were  told  the  opinion  of  conveyancers  was  so, 
and  that,  if  it  was  altered,  it  might  load  purchasers  with  dower,  who 
thought  they  had  purchased  free  from  it.  And  the  Lords  would  not 
reverse  the  judgment,  because  they  would  not  let  it  affect  the  right  of  a 
third  person.  Now  it  ai)pears  to  me  that  at  law  there  can  be  no 
escheat,  while  there  is  a  tenant  de  jure.  In  equity  there  could  be  none, 
while  trusts  were  called  uses,  and  a  trust  and  a  use  are  exactly  the 
same.  How,  then,  can  I  say  the  lord  shall  lose  his  escheat,  when  any 
man  for  his  own  convenience  puts  his  estate  in  trust?  It  seems,  if  I 
were  to  do  so,  that  I  should  give  law  and  equity,  and  not  pronounce 
upon  law  and  equity. 

Two  centuries  have  passed  since  uses  and  trusts  have  been  admitted, 
and  ^  I  cannot  find  a  dictum  that  the  crown  shall  have  an  escheat  of  a 
trust ;  but  I  find  in  other  books  the  contrary,  and  by  one  of  .the  most 

1  This  passagd  Bhoold  be  as  follows :  "  Two  centuries  have  passed  since  uses  wen 
extingoished,  and  since  trosts  haye  arisen ;  yet/'  &c    MS.  Sezj.  Hill ;  1  Eden,  259. 
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learned  Judges  that  ever  adorned  the  profession.  Hale,  247.  Every 
writer  of  learning  has  transcribed  and  adopted  this  position,  so  that  it 
is  confirmed  by  them,  viz.,  by  attainder  of  felony  of  the  feoffee,  the 
lord  shall  have  the  land  by  escheat  Stanford,  P.  C.  186 ;  PinKs  Case ; 
Hix  V,  Attorney  General. 

In  Sir  George  Sandys's  Case,^  the  court  had  no  doubt  upon  that  part 
of  the  case  applicable  to  the  present ;  viz.,  upon  forfeiture  of  the  fee- 
simple.  The  doubt  was,  whether  the  forfeiture  should  take  place  on 
a  term  in  gross  or  attendant  upon  the  inheritance.  *Twas  objected 
there,  who  should  have  the  trust?  The  Court  said.  Sir  George  Sandys 
should  hold  the  land  discharged  of  the  trust  of  the  term,  as  in  the  case 
of  a  grantee  of  a  rent  dying  without  heirs.  And  this  is  an  answer  to 
an  objection  for  want  of  right  and  title  in  the  defendant.  The  grantee 
there  had  purchased  a  perpetual  rent  and  paid  for  it ;  the  grantor  had 
sold  it ;  the  grantee  dies  without  heirs ;  there 's  nobody  to  call  upon  the 
person  in  possession  for  the  rent  The  reason  why  he  should  hold  it  is, 
here  is  nobody  to  call  upon  him;  therefore  no  man  can  have  a  better 
right  than  he.  How  came  it  not  to  be  considered  in  that  case  that  it 
was  a  casualty  that  should  come  to  the  crown  as  uUimus  hoeresf  ^  Yet 
it  never  was ;  for  confiscations  are  hard  things,  and  contrary  to  the 
genius  of  a  free  country ;  and  the  law  of  England  seems  to  have  made 
a  confiscation  in  no  case,  but  where  there  is  a  vacant  possession :  and 
there  't  is  for  peace  sake,  and  that  quarrels  may  not  ensue.  But  where 
a  person  is  possessed  of  a  thing,  without  getting  it  against  law,  he  has 
a  title.  The  judgment  in  Sir  George  Sandys's  Case  being  an  authority 
in  point,  great  efforts  are  made  to  weaken  the  validity  of  it.  Lord 
Hale's  abilities  have  been  questioned  in  equity.  Then  called  a  case  of 
compassion ;  and  that  the  family  was  concerned  in  it.  That  the  con- 
tending party  was  the  crown;  that  the  Attorney  General  could  not 
drop  the  right,  &c.  But  Lord  Hale  determined  on  great  principles 
of  law ;  and  I  can't  help  remarking,  neither  bar  nor  bench  were  ever 
frightened  at  the  ill  consequences  which  might  follow  which  have  been 
now  mentioned.  Perhaps  they  considered  that  it  was  the  act  of  the 
party  himself.  They  might  carve  out  what  estates  they  pleased,  and 
reserve  the  limitation  in  fee.  Does  this  cpurt  sit  here  to  guard  against 
the  oscitancy  or  inattention  of  conveyancers  in  making  use  of  trusts, 
and  not  preventing  an  escheat  to  the  lord?  Wherever  the  king  is  not 
lord  his  pardon  would  not  signify ;  the  escheat  arises  on  the  judgment 
If  the  king  pardons  the  felon,  what  hinders  him  from  suing  his  trustee? 
Attainder  don't  prevent  his  assigning  his  trust.  *T  is  determined  in 
outlawry  it  does  not  'T  is  said,  the  king  on  a  legal  escheat  shall  be 
liable  to  the  equity  of  redemption,  and  't  is  said  to  be  held  so  by  Lord 
Hale.^  But  I  don't  know  that  has  been  determined.  And  I  observe, 
though  they  agreed  in  opinion,  they  could  not  agree  on  the  remedy, 
though  they  agreed  in  equity.  I  hope  the  Exchequer  has  (now)  ascer- 
tained the  remedy.    I  see  an  original  equity  impressed  upon  tluit  case. 

1  1  W.  Bl.  143, 149 ;  and  2  Hawk.  P.  C.  e.  27,  $  54. 
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The  mortgage  is  made  on  condition.  I  would  not  have  it  understood 
that  there 's  any  equity  for  the  subject,  that  the  king  is  not  equaU j  en- 
titled to ;  but  I  think  the  arms  of  equity  are  very  short  against  the  pre- 
rogative. 'Twas  said,  if  a  mortgagor  die  without  heir,  shall  the 
mortgagee  hold  the  land  free?  (I  answer.  Shall  it  escheat  to  the 
crown?)  No,  because  in  that  case  the  lord  has  a  tenant  to  do  his  ser- 
vices, and  that  is  the  whole  he  is  entitled  to  in  law  and  equity.  What 
the  justice  might  be  between  the  mortgagor  and  executor  I  shall  not 
trouble  myself  about.  I  think  the  crown  has  not  an  equity  on  which 
to  sue  a  subpoena. 

Original  bill  dismissed  as  to  all  the  rest,  and  the  information  on  the 
part  of  the  c^wn  dismissed  totally.^ 


MIDDLETON  v.   SPICEB. 
In  CHiLNOSBT,  BEFOBB  LoBD  Thurlow,  C,  Mabch  20,  1783. 

[Reported  in  1  Broum,  Chancery  CaaeM,  SOI.] 

This  case  stood  in  the  paper  for  further  directions  in  Easter  Term, 
1780.  Daniel  Goodwin,  seised  in  fee  of  copyhold  lands,  which  he  had 
contracted  to  sell,  and  also  possessed  of  leasehold  and  other  personal 
property,  made  his  will,  and  thereby  devised  his  copyholds  and  lease- 
holds to  be  sold,  and  the  money  arising  from  the  sale  he  bequeathed 
to  his  executors  in  trust,  after  payment  of  debts  and  legacies,  to  pay 
the  residue  to  the  Society  for  the  PropagatioD  of  the  Gospel,  and  gave 
legacies  to  the  executors.  In  1767  the  testator  died  without  issue. 
In  1773  three  of  the  executors  of  the  testator  filed  a  bill,  insisting  that 
the  devise  in  favor  of  the  Gospel  Society  was  void,  and  claiming  the 
residue  as  undisposed  of. 

1  Henchman  v.  Attj.  G«n.,  a  M.  &  K.  485 ;  Tajlor  v.  Haygarth,  14  Sim.  8 ;  Dayall 
V.  New  River  Co.,  3  De  G.  &  Sm.  894 ;  Beale  ».  Symonds,  16  Beav.  406  (conf.  Down 
r.  MorriB,  8  Hare,  394,  and  Simpson  r.  Corbett,  10  Ont.  Ap.  82) ;  Cox  v,  Parker,  2S 
Bear.  168 ;  Re  Thompson's  Tnisfcs,  32  Beav.  M)6 ;  Harrop's  Est,  8  Drew.  726 ;  Sweet- 
ing 0.  Sweeting,  88  L.  J.  Ch.  811 ;  8  N.  B.  240,  s.  c. ;  Gallard  v.  Hawkins,  27  Ch.  D. 
S98 ;  Re  Lashman,  '91, 1  Ch.  858 ;  Anon.,  78  Law  Times,  77  (cited) ;  Keogh  v.  Mo* 
Grath,  5  L.  R.  Ir.  478  Accord. 

It  has  been  argned  with  mnch  force  that  the  crown,  though  not  entitled  on  the 
principle  of  escheat,  should  nerertheless  have  the  tmst,  on  the  failure  of  the  heirs  of 
the  cestui  que  trust,  as  a  bonum  vaeans.  4  L.  Q.  Rev.  880-886.  The  American  cases^ 
which  are  opposed  to  Boigess  v.  Wheate,  most  rest  npon  this  doctrine.  Matthews  o. 
Wood,  10  Gill  &  J.  448  (see  also  Smith  v.  McCann,  24  How.  405);  Johnson  v.  Spicer, 
107  N.  T.  185 ;  Commonwealth  v.  Naile,  88  Pa.  429  (statntory). 

Conf.  Onslow  v.  WaUis,  1  MacN.  ft  G.  506. 

Bj  an  English  statute,  47  &  48  Vict  c  71, 1 4,  equitable  intentts  in  land  an  now 
brought  within  the  rules  of  escheat. — £]>• 
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On  the  11th  November,  1774,  there  was  a  decree,  that  the  contract 
for  the  sale  of  the  copyholds  should  be  carried  into  execution,  and  the 
money  to  arise  therefrom  be  considered  as  part  of  the  personal  estate, 
and  that  the  devise  of  the  leasehold  estate  to  the  charity  was  void ;  it 
was  therefore  decreed  to  be  sold,  and  the  next  of  kin  (none  of  whom 
were  before  the  court)  were  to  go  before  the  Master  and  prove  their 
kindred.  The  leasehold  was  sold  for  £1,560.  Upon  an  inquiry  after 
next  of  kin,  nobody  claimed  as  such.  And  the  question  now  was,  \ 
whether  upon  the  void  devise  the  executors  were  beneficially  entitled,  | 
or  the  crown,  the  Attorney  General  being  made  a  party  to  the  bill,  and 
claiming  in  that  behalf. 

Mr.  Kenyon  (for  the  executory). 

Mr.  Attorney  Oeneral,  contra. 

Mr.  Kenyon  (in  reply).* 

Lord  Chancellor.  I  do  not  see  how  this  case  is  distinguishable  in 
principle  from  Burgess  v.  Wheate.  The  devise  vests  the  legal  property 
in  the  executor.  If  there  is  no  executor,  the  crown  may  grant  letters- 
patent  to  take  out  administration.  The  question  results,  whether  the 
executor,  being  appointed  only  as  a  trustee,  can  claim  as  highly  as 
an  occupant  at  common  law.  Where  there  is  a  trustee,  the  general 
rule  of  the  court  is  that  he  can  have  no  other  title.  Mr.  Kenyon 
contends,  that  the  executor,  being  clothed  with  a  legal  title,  has  a 
right  to  hold  the  property.  Burgess  v.  Wheate  was  determined  upon 
divided  opinions,  and  opinions  which  continue  to  be  divided,  of  very 
learned  men.  The  argument  of  the  defect  of  a  tenant  seems  to  be  a 
scanty  one.  Whether  that  case  is  such  a  one  as  binds  only  when  it 
occurs  spedaJtim^  or  affords  a  general  principle,  is  a  nice  question. 
Thus  much  is  decided,  that  in  the  case  of  a  trustee  who  has  merely  an 
office,  the  court  has  been  of  opinion  that  the  same  claim  which  would 
have  been  competent  if  it  had  been  at  common  law  is  not  competent 
for  such  a  trustee.  Here  the  executor  has  a  common-law  right.  The 
crown  would  have  had  a  right  had  there  been  no  executor.  This  case, 
I  think,  is  obnoxious  to  every  principle  that  can  be  drawn  from  Burgess 
V.  Wheate.  The  legal  estate  in  the  trustee  must  remain  in  him,  unless 
there  is  a  claim  against  him  which  affects  his  conscience.  If  beyond 
the  general  title,  there  must  be  a  privity  with  the  testator ;  the  crown 
has  no  such  privity.  If  the  trustee  ought  to  hold  it  for  every  person 
who  would  have  been  entitled  if  it  were  at  law,  then  he  should  hold  it 
for  the  crown  as  well  as  any  other  person. 

The  cause  stood  over,  and  now  came  before  the  court  for  Judgment. 
The  reporter  was  absent,  but  has  been  favored  with  the  following 
note. 

Lord  Chancellor.  It  would  be  mere  pedantry  to  run  over  all  the 
cases  to  be  met  with  on  this  subject,  whiph  are  collected  and  fully 
stated  in  Burgess  v,  Wheate.    This  is  not  a  case  in  which  the  assets 

1  The  aignments  of  coiinBel  »e  omitted.  <—Ei». 
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can  be  marshalled,  which  is  never  done,  unless  to  make  a  debt  of  an 
inferior  nature  payable.  Lord  Mansfield  did  not  assent  to  the  argu- 
ment of  the  Master  of  ihe  Rolls  in  Burgess  v.  Wbeate,  respecting  an 
escheat ;  but  no  such  question  arises  in  ihe  present  case.  Here  the 
executors,  having  legacies  bequeathed,  and  being  clearly  trustees, 
cannot  by  any  possibility  take  any  beneficial  interest.^  In  Burgess  v. 
Wheate,  and  every  other  case  t^at  is  to  be  met  with,  the  Attorney  Gen- 
eral has  been  a  party,  which  shows  that  it  was  always  the  opinion  that 
the  crown  had  such  an  interest  in  cases  of  this  kind  that  it  was  neces- 
sary to  make  him  a  party.  The  executors  being  excluded,  and  no 
relations  to  be  found,  I  consider  the  executors  as  much  trustees  for 
the  crown  as  they  would  have  been  for  any  of  the  next  of  kin,  if  these 
could  have  been  discovered.' 

Therefore  decreed  in  favor  of  the  crown,  but  directed  all  the  execu- 
tors' expenses  to  be  paid. 

^  See  Martiii  v.  Bebow,  1  Bro.  C.  C.  154,  notes  and  cafes  cited ;  2  Story  £q.  Jnr.  c 
83,  §  1208,  and  notes. 

'  Barclay  v.  Bnssell,  3  Ves.  Jr.  424 ;  Taylor  v.  Haygarth,  14  Sim.  8 ;  Powell  v.  Mer- 
ritt,  1  8m.  &  G.  381 ;  Cradock  v,  Owen,  2  Sm.  &  G.  241 ;  BnsseU  v.  Clowes,  2  CoU. 
648  {Memble) ;  Read  v.  Stedman,  26  Bear.  495 ;  Darrah  v.  McNair,  1  Ashm.  236  (BembU) ; 
Accord. 

In  Taylor  r.  Haygarth,  14  Sim.  8,  Sir  L.  Shadwell,  V.  C,  said,  p.  18 :  "  The  dis- 
tinction between  the  case  of  Middleton  v.  Spicer  and  the  case  before  me  is,  that  in  the 
case  of  Middleton  v.  Spicer  the  subject  of  dispute  was  personal  estate.  It  was  a  mere 
chattel  real ;  and  there  is  no  doubt  that,  by  the  law  of  the  land,  the  crown  is  entitled 
to  the  undisposed-of  personal  estate  of  any  person  who  happens  to  die  without  next  of 
kin." 

In  Fox  V,  Horah,  1  Ired.  £q.  358,  a  debt  due  to  A.  as  trustee  for  a  corporation  was 
held  to  be  extinguished  in  equi^  when  the  corporation  became  defunct.  This  is  dearly 
erroneous.    The  btate  was  entitled,  as  in  Biahop  v,  Curtis,  18  Q.  B.  878.  —  Ed. 
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SECTION  m. 

By  Foffeiture. 

PAWLETT  V.  THE  ATTORNEY  GENERAL. 
In  the  Exchequer,  Trinitt  Term,  1667. 

[Reported  in  ffardres,  465.] 

In  a  bill  to  redeem  a  mortgage,  the  case  appeared  to  be  thus :  viz., 
the  plaintiff  had  mortgaged  lands  in  fee  to  one  Ludlow  for  security  of 
£3,000  with  interest,  and  bound  himself  in  a  statute  and  recognizance 
to  perform  the  covenants  of  the  mortgage,  and  to  pay  the  money  with 
interest  at  a  certain  day.  The  day  past,  the  money  unpaid.  The 
mortgagee  by  his  will  devised  all  his  goods,  chattels,  debts,  and  per- 
sonal estate,  his  debts  and  legacies  being  paid,  to  his  executor,  and 
dies.  Edmund  Ludlow,  son  and  heir  of  the  mortgagee,  is  attainted 
of  high  treason  by  the  new  act  of  12  Car.  11.  The  king  seizes ;  and 
the  executor  extends  the  plaintiff's  lands  upon  the  recognizance,  who 
thereupon  exhibits  his  bill  against  the  king  and  the  executor,  and  in  it 
suggests  that  he  could  not  pay  the  money  at  the  day  at  the  place  ap- 
pointed, viz.  in  the  Strand  in  Middlesex,  by  reason  of  the  plague ;  and 
that  afterwards  the  mortgagee  accepted  the  interest,  and  waived  the 
forfeiture:  and  the  question  now  upon  a  demurrer  to  the  bill  was, 
whether  or  no  the  plaintiff  could  have  any  remedy  against  the  king, 
to  have  a  redemption?^ 

Hale,  Chief  Baron.  This  is  a  case  of  great  concern,  and  deserves 
great  consideration.  It  was  made  a  question  in  this  present  Parliament 
in  the  House  of  Lords,  in  the  Earl  of  Cleveland's  case ;  firet,  whether 
or  no  there  be  a  right  of  redemption  in  this  case  against  the  king? 
And,  secondly,  if  there  be,  what  remedy  must  be  taken?  And  I  an- 
swered, as  I  take  the  law  to  be,  that  in  natural  justice  redemption  of  a 
mortgage  lies  against  the  king.  But  to  the  other  question  I  made  no 
answer ;  because  I  took  it  to  be  a  point  of  great  importance.  But 
I  am  of  opinion,  tliat  the  king  cannot  be  compelled  to  recovery ;  but 
that  an  amoveaa  manum  only  lies  in  such  case.  And  this  is  all  that 
can  be  done,  if  a  trustee  forfeit  the  estate.  And  it  is  to  be  considered 
here,  whether  or  no  there  be  a  right  of  redemption  against  the  lord  by 
escheat  (for  so  the  king  is  in  here,  and  not  by  his  prerogative),  and 
how  the  course  of  chancery  is  in  case  of  the  redemption  of  mortgages, 
who  shall  redeem,  and  against  whom.    I  agree  the  case  of  a  statute 

^  The  aiEuments  of  counsel  are  omitted. — Ed. 
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merchant,  for  he  comes  in  merely  by  the  party,  t\z.  by  the  act  of  the 
party,  and  the  remedy  that  the  law  giyea  thereopon ;  and  it  is  worth 
inquiring  how  the  presidents  are,  where  a  trostee  for  years  is  onUawed, 
and  the  lands  seized,  what  remedy  the  cesiui  que  trust  has  there?  Bat 
admitting  that  case,  yet  it  may  be  otherwise  in  case  of  a  fee-simple ;  as 
eestiU  que  trust  for  years  may  forfeit  his  interest  for  felony ;  bat  cestui 
que  trust  in  fee  cannot ;  and  I  agree  the  case  in  3  £d.  lU.  And  I 
conceive  that  a  mortgage  is  not  merely  a  trnst,  bat  a  title  in  eqnity. 
And  the  matter  of  redemption,  it  seems,  is  not  the  main  basiness  in 
the  case ;  for  Mr.  Attorney  General  offers  to  give  way  to  a  redemp- 
tion, upon  payment  of  the  money :  bat  the  point  is,  irho  shall  have 
the  money,  whether  the  ezecntor  and  devisee,  or  the  king?  for  both 
contend  for  it. 

And  the  Chief  Baron  farther  said :  If  the  condition  of  a  mortgage 
be  to  re-enter  apon  payment  of  the  money  to  the  executors  or  ad- 
ministrators, there  without  doubt  the  heir  should  not  have  Uie  money 
after  forfeiture;  because  the  mortgagee  kxAed  apon  it  only  as  a 
chattel ;  tboagh  if  the  word  '*  heirs  "  were  inserted  into  the  condi- 
tion, it  would  be  more  a  question*  But  he  said,  he  took  the  law  to 
be  the  same  in  both  cases.  Tet  he  delivered  no  opinion  in  the  prin- 
cipal case,  but  ordered  a  case  to  be  made  of  it  And  the  cause  was 
adjourned. 

Afterwards  in  Hilary  term,  in  cainis  19  &  20  Car.  II.,  it  was  aigued 
again  by  counsel  on  both  sides ;  and  much  to  the  same  effect  as  before. 
And  again  the  king's  counsel  insisted,  that  a  mortgagor  was  not  reliev- 
able  against  the  king  in  equity : 

First,  because  the  king  is  not  liaUe  to  a  trust ;  and  a  morlgi^e  for- 
feited  is  of  the  same  nature. 

Secondly,  because  by  the  escheat  the  ancient  right  and  tenure  is  de- 
stroyed, and  the  king  is  iajure  corance. 

Thirdly,  estates  in  dower,  frank-bank,  tenancies  by  the  curtesy,  and 
of  disseisors,  are  not  liable  to  trusts,  because  they  are  in  the  post;  othet^ 
wise  of  occupancies. 

Fourthly,  the  chancery  has  no  jurisdiction  over  the  king's  conscience, 
but  over  the  consciences  of  subjects  only ;  for  that  it  is  a  power  dele- 
gated by  the  king  to  the  chancellor,  to  exercise  the  king's  equitable  au- 
thority betwixt  subject  and  subject.  Nor  is  it  within  the  statute  of  33 
Hen.  VIII.  cap.  89,  for  equity  against  the  king  in  the  exchequer.  And 
they  cited  Dyer,  8,  268;  Lane's  Rep.  54;  Yelv.  115;  Lane's  Rep., 
Bowie's  case. 

Hale,  Chief  Baron.  There  is  a  diversity  betwixt  a  trust  and  a  power 
of  redemption ;  for  a  trust  is  created  by  the  contract  of  the  party,  and 
he  may  direct  it  as  he  pleaseth ;  and  he  may  provide  for  the  execution 
of  it,  and  therefore  one  that  comes  in  in  the  po^  shall  not  be  liable  to 
it  without  express  mention  made  by  the  party ;  and  the  rules  for  exe- 
cuting a  trust  have  often  varied,  and  therefore  they  only  are  bound  by 
it,  who  come  in  in  privity  of  estate.    A  tenant  in  dower  is  bound  by 
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it,  because  she  is  in  in  the  per,  but  not  a  tenant  by  the  curtesy,  who 
is  in  the  post.  So  all  who  come  in  in  priyity  of  estate,  or  with  notice, 
or  without  a  consideration.  But  a  power  of  redemption  Is  an  equitable 
right  inherent  in  the  land,  and  binds  all  persons  in  the  post^  or  other- 
wise. Because  it  is  an  ancient  right,  which  the  party  is  entitled  to  in 
equity.  And  although  by  the  escheat  the  tenure  is  extinguished,  that 
will  be  nothing  to  the  purpose,  because  liie  party  may  be  recompensed 
for  that  by  the  court,  by  a  decree  for  rent,  or  part  of  the  land  itself,  or 
some  other  satisfaction.  And  it  is  of  such  consideration  in  the  eye  of 
the  law,  that  the  law  takes  notice  of  it,  and  makes  it  assignable  and 
devisable. 

But  the  most  considerable  things  in  the  case  are : 

First,  that  the  king  is  in  actual  possession,  and  cannot  be  removed  in 
equity  by  an  amaveOB  Tnanunty  as  he  may  at  law. 

Secondly,  whether  there  will  not  be  a  diversity  betwixt  the  estate  of 
a  ward  and  an  escheat :  for  in  cases  of  wardships,  the  court  of  wards 
had  Jurisdiction  by  the  SSd  of  Hen.  VIII.,  but  in  this  case  here  is  an 
actual  inheritance  in  the  king. 

Thirdly,  the  statute  of  88  Hen.  VIII.  e.  89,  is  to  be  considered, 
which  gives  relief  in  equity  against  the  king.  And  I  conceive  clearly, 
that  in  this  case  the  executor  would  be  relieved  against  the  heir  for  the 
money ;  because  in  common  estimation  it  is  but  a  personal  estate. 

But  Baron  Atktns  was  strongly  of  opinion  that  the  party  ought  in 
this  case  to  be  relieved  against  the  king,  because  the  king  is  the  foun- 
tain and  head  of  Justice  and  equity ;  and  it  shall  not  be  presumed  that 
he  will  be  defective  in  either.  And  it  would  derogate  from  the  king's 
honor  to  imagine,  that  what  is  equity  against  a  common  person  should 
not  be  equity  against  him.^ 

1  "Pawlett «.  Attomej  General,  Hard.  465,  in  which  Lord  Hale  and  Baron  Atkina 
thought  the  king  was  bonnd  by  an  eqnitj  of  redemption,  was  not  a  caae  of  escheat^  as 
called  by  Lord  Hale,  but  a  forfeiture."    Lewin,  Traati  (7th  ed.),  227  n.  (/).  —Ed. 


Al 
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SECTION  IV. 


LORD  COMFTON'S  CASE. 
In  the  Common  Bench,  TRnnrr  Term,  1580. 

[Reported  in  4  Leonard,  196.^] 

Note,  it  was  holden  by  Lord  Anderson,  C.  J.,  that  if  eettui  que 
use  after  the  Statute  1  Rich.  III.  leaseth  for  years,  and  afterwards  the 
feoffees  release  to  the  lessee  and  his  heirs,  having  notice  of  the  use ; 
that  that  release  is  to  the  first  use.  But  where  the  feoffees  are  dis- 
seised and  they  release  to  the  disseisor,  although  that  they  [he  ?]  have 
notice  of  the  use,  yet  the  same  is  to  the  use  of  the  disseisor ;  and  no 
subpcena  lieth  against  the  disseisor. 


THE  EARL  OF  WORCESTER  and  Others  v.  SIR  MOTLE 

FINCH  AND  ELIZABETH  his  Wife. 

In  Chancery,  Michaelmas  Term,  1600. 

[Reported  in  Fourth  InetituU,  85.] 

The  queen,  being  seised  of  the  manor  of  Raveston  and  of  certain 
lands  in  Stokegoldington  (which  the  plaintiff  pretended  to  be  a  manor 
either  in  the  right  or  reputation),  granted  by  her  letters-patent  the 
manors  of  Raveston  and  Stokegoldington  to  the  said  Sir  Moyle.  and 
John  Awdelye,  and  their  heirs ;  but  this  was  upon  confidence,  that  they 
should  grant  the  manor  of  Raveston  to  Sir  Thomas  Heneage  and  Anne 
his  wife,  and  to  the  heirs  of  Anne ;  and  the  manor  of  Stokegoldington 
to  Sir  Thomas  and  Anne,  and  the  heirs  of  Sir  Thomas.  Sir  Moyle  and 
Awdelye,  by  deed  indented  and  inrolled  termino  Trin.  1588,  80  Eliz. 
in  this  court,  for  £1,000  bargained  and  sold  to  Sir  Thomas  Heneage 
and  his  wife  the  manors  of  Raveston  and  Stokegoldington,  and  the  site 
of  the  priory  of  Raveston  in  the  county  of  Buck.,  and  all  other  their 
lands,  tenements,  and  hereditaments  in  Raveston,  Weston,  Pidington, 
and  Stokegoldington,  in  the  county  of  Buck.  To  have  and  to  hold  the 
manor  of  Raveston  and  the  site  of  the  said  priory,  and  ail  the  premises 

1  2  Leon.  211  8.  c.  —  Ed. 
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in  Raveston,  Weston,  Pidington,  and  Stokegoldington  (other  than  the 
said  manor  of  Stokegoldington),  to  the  said  Sir  Thomas  and  dame 
Anne,  and  the  heirs  of  the  said  dame  Anne ;  and  to  have  and  to  hold 
the  said  manor  of  Stokeg.  to  the  said  Sir  Thomas  and  dame  Anne,  and 
to  the  heirs  of  Sir  Thomas.  Sir  Thomas  had  issue  by  the  said  dame 
Anne  the  said  Elizabeth,  one  of  the  defendants,  his  only  child,  and 
afterwards  the  said  dame  Anne  died.  The  defendant  alleged  that  Sir 
Thomas  was  disseised  of  Stokegoldington,  and  the  plaintiff  denied  it.^ 
And  after  Sir  Thomas,  by  deed  indented  and  inrolled,  bargained  and 
sold  the  manor  of  Stokegoldington  to  the  plaintiff  for  payment  of  his 
debts  and  died ;  and  for  payment  of  his  debts  they  exhibited  their  bill 
against  Sir  Moyle,  and  the  said  Elizabeth  his  wife,  for  the  said  manor 
of  Stokegoldington,  and  the  Lord  Chancellor  decreed  it  for  the  plain- 
tiff. And  upon  a  petition  preferred  by  the  def endanto  to  Queen  Eliza- 
beth, she  referred  the  consideration  of  the  whole  case  to  all  the  judges 
of  England ;  and  after  hearing  of  the  counsel  of  both  parts  on  several 
days,  and  conference  between  themselves,  these  pointo  for  rules  in 
equity  were  resolved :  First,  that  if  there  were  any  disseisin  that  noth- 
ing passed  to  the  plaintiff  either  in  right  or  equity,  for  the  disseisor 
was  subject  to  no  trust,  nor  any  subpoena  was  maintainable  against 
him,  not  only  because  he  was  in  the  post,  but  because  the  right  of  in- 
heritance or  freehold  was  determinable  at  the  common  law  and  not  in 
the  chancery,  neither  had  cestui  que  use  (while  he  had  his  being)  any 
remedy  in  that  case.  Secondly,  it  was  resolved  by  all  the  justices,  that 
admitting  that  Sir  Thomas  Heneage  had  a  trust,  yet  could  not  he  assign  V 
the  same  over  to  the  plaintiff,  because  it  was  a  matter  in  privity  between 
tl^glQj.AQdJKafi.in  nature  of  a  chose  in  action^'  for  he  had  no  power  of  the 
land,  but  only  to  seek  remedy  by  subpoena,  and  not  like  to  cestui  que 
use^  for  thereof  there  should  be  possessio  fratriSy  and  he  should  be 
sworn  on  juries  in  respect  of  the  use,  and  he  had  power  over  the  land 
by  the  statute  of  1  R.  III.  cap.  1,  and  if  a  bare  trust  and  confidence 
might  be  assign^  over,  great  inconvenience  might  thereof  follow  by 
granting  of  the  same  to  great  men,  &c.  Thirdly,  when  the  land  de- 
scended to  Elizabeth,  one  of  the  defendante,  as  heir  to  her  mother,  and 
the  trust  descended  to  her  from  her  father,  the  trust  was  drowned  and 
extinguished.  Fourthly,  when  any  title  of  freehold  or  other  matter 
determinable  by  the  common  law  come  incidently  in  question  in  this 
court,  the  same  cannot  be  decided  in  chancery,  but  ought  to  be  referred 
to  the  trial  of  the  common  law,  where  the  party  grieved  may  be  relieved 

^  By  the  report  of  the  Hune  cue  in  2  And.  163,  Sir  Mojle  was  the  dineiMe.  ''  After 
which  in  the  same  court  it  was  shown  that  at  the  time  of  the  aBsnranoe  made  (as  above 
is  shown)  bj  the  said  Sir  Mojle,  &c.,  they  were  diseeised  of  all  the  lands  in  Stokegold- 
ington, so  that  nothing  coold  be  conreyed  of  this  to  others  by  sach  conveyance."  —  £d. 

^  "  An  husband  possessed  of  a  lease  for  years,  assigns  it  to  B.  in  tnist  for  himself  and 
his  wife ;  the  hnsband  cannot  assign  this  tmat,  for  a  trust  is  nothing  in  law.  .  .  .  As- 
signments of  trusts  beget  strife  and  maintenance,  and  are  void  in  law."  Anon.  ( 1 576), 
Jenk.  6»  Cent.  344,  pi.  30.  But  a  trust  was  held  to  be  assignable  in  Warmstrey  v.  Tan 
field  (1628),  1  Ch.  Kep.  29.— Ed. 


374  NOEL  V.  JEVON.  [CHAP.  HL 


SECTION  V. 

Bff  Marriage. 

(a)  Bt  Makkiaob  of  thb  Tsttbtbb. 

NOEL  V.  JEVON. 
In  Chancert,  Michaelmas  Tebm,  1678. 

[Keported  m  Fruman'g  Chancery  Cotes,  43.] 

The  bill  was  to  be  relieyed  against  the  defendant's  dower,  her  hos- 
band  being  only  a  tmstee ;  and  it  appearing  that  the  husband  was  but 
a  trustee,  the  defendant  was  barred  of  her  dower,  oontrary  to  the  opinion 
of  Nash  V.  Preston ;  ^  and  so  it  was  said  is  the  constant  prac^ce  of 
the  court  now.' 

*  Cro.  Car.  191. 

*  Bevant  v.  Pope,  Freem.  C.  C.  71 ;  Hinton  v.  Hinton,  2  Yes.  681 ;  Powell  v.  Mon- 
■on,  3  Mason,  347,  864 ;  Bobison  v.  Codman,  1  Snmn.  121,  129;  BaQej  v.  Wert,  41 
m.  290;  King  r.  Bnshell,  121  Bl.  656;  Langworthj  v,  Heeb,  46  Iowa,  64;  Dean  v. 
liitchell,  4  J.  J.  Bianh.  451 ;  Bartlett  i;.  Goage,  5  B.  Mon.  152 ;  Dimond  v.  Billingslea, 
2  Har.  &  6.  264;  Cowman  v.  Hall,  3  Gill  &  J.  398;  White  v.  Drew,  42  Mo.  661 ;  Prea- 
oott  V.  Walker,  16  N.  H.  340, 343  (semble) ;  Hopkinson  v.  Dnmaa,  42  N.  H.  296 ;  Germond 
V.  Jones,  2  HiU,  569,  673 ;  Cooper  v.  Whitney,  3  Hill,  95 ;  Gomes  »  Tradesmen's  Bank, 
4  Sandf.  102;  Buffalo  Co.  v,  Lampeon,  47  Barb.  533 ;  Terrett  v,  Crombie,  6  Lans.  82; 
Greene  v.  Greene,  1  Ohio,  244,  249 ;  Demsh  v.  Brown,  8  Ohio,  412 ;  Firestone  v.  Fire- 
stone, 2  Ohio  St.  415 ;  Plantt  v.  Payne,  2  BaiL  319 ;  Thompson  v.  Perry,  2  Hill  Ch. 
204 ;  Gannaway  v.  Tarpley,  1  Coldw.  572  Accord. 

Nash  V.  Preston,  Cro.  Car.  191  (overmled);  Holbrook  v.  Finney,  4  Mass.  566 
(temble),  contra. 

See  also  Hisoock  v.  Jaycox,  12  N.  B.  B.  507 ;  Bopp  v.  Fox,  63  HI.  540 ;  Simpson 
V.  Leech,  86  BL  286 ;  McClelland  v.  McGelland,  65  Me.  500;  Dyer  v.  Clark,  5  Met.  562 ; 
Willet  V.  Brown,  65  Mo.  138;  Coster  v.  Clark,  3  Edw.  428;  Mowiy  v.  Bradley,  11 
B.  L  370;  George  o.  Cooper,  15  W.  Va.  666,  in  which  cases  it  was  decided  that  the 
widow  of  a  partner  was  not  entitled  to  dower  in  land  held  by  hosband  as  tmstee  for 
the  partnership.  The  cases  of  Mark  ham  v.  Merrett,  8  Miss.  437,  and  Smith  o.  Jack- 
son, 2  Edw.  28,  contra,  cannot  be  sustained. 

A  wife  has  no  homestead  interest  in  land  held  by  her  hnsband  as  trostee.  Osbom 
p.  Strachan,  32  Eas.  52.  —  Ed. 

CuBTBST.  — A  hnsband  is  not  entitled  to  curtesy  in  lands  of  which  his  wife  is 
seised  merely  as  tmstee.  Bennet  v.  Daris,  2  P.  Wms.  318 ;  King  v.  Bnshell,  121  Bl. 
656 ;  Chew  v.  Commissioners,  5  Bawle,  160.  See  also  Welch  9.  Chandler,  13  B.  Mon. 
420.— Ed.  

IJsBS.  —  The  wife  and  hnsband  of  a  feoffee  to  nsee  were  entitled  to  do¥rer  and  cutesy 
respectively.  T.  B.  14  Hen.  Vm.  £.  4,  pi.  5 ;  eupra,  p.  284 ;  Bro.  Ab.  Feff.  al  Uses, 
pi.  40 ;  Choddleigh's  Case,  1  Bep.  122  a ;  Lewin,  Trusts,  Introd.  3.  See  also,  infra, 
878  n.  1,  380  n.  1.  —  Ed. 
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is  then,  as  to  all  the  defendants  except  the  husband,  an  attempt  to  litigate  the  title  to 
personal  property  in  a  coort  of  eqnitj.  We  know  of  no  condition  of  facts  under  which  a 
conrt  of  this  description  can  determine  sach  a  question.  Doubtless  a  outui  que  trust  may 
go  into  equity  to  prevent  a  sale  of  the  trust  estate,  until  the  right  can  be  ascertained  else- 
where. To  this  effect  is  Coszens  i;.  Calhoun,  3  Ala.  Rep.  498,  where  an  injunction  was 
sustained  by  a  feme  covert  to  restrain  her  husband's  creditor  from  selling  her  separate 
estate.  Here,  however,  the  property  has  already  been  converted,  and  the  suit  is,  to 
regain,  or  have  satisfaction  for  it,  from  persons  who  neither  claim  under,  or  are  in 
privity  with  the  trustee. 

"  The  mere  circumstance  that  a  trust  is  created  upon  certain  property,  does  not  in- 
vest a  court  of  Chancery  with  jurisdiction  to  determine  the  disputes  which  may  arise 
with  respect  to  the  title  to  that  property.  If  it  was  so  every  ceetui  que  trust  might  sue 
in  equity,  instead  of  his  trustee  at  law,  for  injuries  done  to  it.  Lord  Redesdale  said,  a 
cestui  que  truet  is  always  barred  by  length  of  time  operating  against  the  trustee.  If  the 
latter  does  not  enter,  and  the  cttltM  que  truet  does  not  compel  him  to  enter  as  to  the 
person  claiming  paramount,  the  cestui  que  trust  is  barred.  (Hovenden  v.  Lord  Annesly, 
2  Sch.  &  Lef.  629.)  And  Lord  Hardwicke  had  long  before  held,  the  rule  applied  only 
as  between  cestui  que  trust  and  trustee,  and  not  between  them  on  one  side  and  a  stranger 
on  the  other.  (Lewellen  o.  Mackworth,  S  Equity  Ca.  Ab.  579.)  In  Finch's  case,  4 
Inst.  85,  so  long  ago  as  the  reign  of  Elizabeth,  it  was  resolved  by  all  the  judges,  that  a 
disseisor  was  subject  to  no  trust,  nor  any  sultpama  was  maintainable  against  him :  not 
only  because  he  was  in  the  poet,  but  because  the  right  of  inheritance  of  freehold  was 
determinable  at  the  common  law,  and  not  in  Chancery ;  neither  had  the  cestui  que  trust 
any  remedy  in  that  case.  To  the  same  effect  is  Mr.  Sugden,  in  his  edition  of  Gilbert 
on  Uses,  489,  note  G.,  who  there  says,  that  persons  claiming  the  legal  estate  by  an 
actual  disseisin,  without  collusion  with  the  trustee,  will  not  be  bound  by  the  trust. 
Therefore,  if  J.  oust  A.,  who  is  a  trustee  for  B.,  and  a  claim  is  not  made  in  due  time, 
A.  will  be  barred,  and  his  cestui  que  trust  with  him,  although  J.  had  notice  of  the 
trust.  These  citations  seem  conclusive  to  show,  that  the  creation  of  a  trust  has  no 
effect  to  draw  the  contest  with  respect  to  the  title  of  the  property  to  a  court  of  Chan- 
cery, and  that  it  is  only  persons  who  are  trustees^  or  who  claim  under  such,  or  by  col- 
lusion with  them,  who  are  accountable  to  the  oesltti  que  trust."  -—  £p. 


UsBS.  —  In  Chuddleigh's  Case,  1  Rep.  130  a,  Popham,C.  J.,  said,  139  6 :  "The  rea- 
son why  a  disseisor  should  not  stand  seised  to  an  use  was,  because  cestui  que  use  had 
no  remedy  by  the  common  law  for  any  use,  but  his  remedy  was  only  in  chancery ;  and 
because  the  right  of  a  freehold  or  inheritance  could  not  be  determined  in  chancery,  his 
title  should  not  be  drawn  into  examination  there ;  and  for  this  reason  a  disseisor  shall 
not  be  compelled  in  the  chancery  to  execute  an  estate  to  cestui  que  use,  but  cestui  que 
use  shall  compel  his  feoffees  in  the  Court  of  Chancery  to  enter  upon  the  disseisor,  or  to 
recover  the  land  against  him  at  the  common  law :  and  then  the  chancery  will  compel 
the  feoffees  to  execute  the  estate  according  to  the  use."  —  Ed. 
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D'ARCY  V.  BLAKE. 

Ik  Ireland,  dt  Changebt,  bbforb  Lord  Rsdbsdale,  C,  March  9, 

1805. 

[Reported  in  2  SchoaJeB  fr  Lefroy,  387.] 

In  this  case  it  had  been  referred  to  the  Master  to  inquire  and  report 
whether  the  defendant  Margaret  Blake  was  entitled  to  dower  out  of  all 
or  any,  and  which  of  the  estates  of  her  late  husband,  if  not  bound  by 
a  certain  deed  in  the  plaintiff's  bill  mentioned.  It  appeared  that  the 
estates  in  question  were  let  at  the  time  of  the  marriage  upon  leases  for 
lives,  which  continued  during  the  coverture.  The  Master  reported 
that  the  defendant  was  not  entitled  to  dower,  to  which  report  1^  de- 
fendant excepted. 

Mr,  Saurin^  Mr.  Burstany  Mr*  WiUiams^  and  Mr.  Lyneh^  for  the 
exception.^ 

The  AUomey-Cfenerai,  Mr.  Burton^  and  Mr.  Danid^  against  the 
exception. 

Lord  Chancellor.  The  general  principle  on  which  courts  of  equity 
have  proceeded  in  cases  of  dower  is,  that  dower  is  to  be  considered  as 
a  mere  legal  right ;  and  that  equity  ought  not  to  create  the  right  where 
it  does  not  subsist  at  law ;  that  therefore  there  can  be  no  dower  of  an 
equity  of  redemption  reserved  upon  a  mortgage  in  fee,  though  there 
may  of  an  equity  of  redemption  upon  a  mortgage  for  a  term  of  years, 
because  in  that  case  the  law  gives  dower  subject  to  the  term.  A  court 
of  equity  will  assist  a  widow  by  putting  a  term  out  of  her  way,  where 
third  persons  are  not  interested.^  But  against  a  purchaser,  a  court  of 
equity  will  not  give  that  assistance,  as  in  Lady  Radnor  v,  Vandebendy.* 
The  difficulty  in  which  the  courts  of  equity  have  been  involved,  with 
respect  to  dower,  I  apj^rehend^  originally  arose  thus^JSThey  had  as- 
sumed as  a  principle  in  acting  upon  trusts,  to  f oU6w  the  law;  and 
according  to  this  principle,  they  ought,  in  all  cases  where  rights  at- 
tached on  legal  estates,  to  have  attached  the  same  rights  upon  trusts ; 
and  consequently  to  have  given  dower  of  an  equitable  estate.  It  was 
found,  however,  that  in  cases  of  dower  this  principle,  if  pursued  to  the 
utmost,  would  affect  the  titles  to  a  large  proportion  of  the  estates  in 
the  country;  for  that  parties  had  been  acting  on  the  footing  of  dower, 
upon  a  contrary  principle,  and  had  supposed  that  by  the  creation  of  a 
trust  the  right  of  dower  would  be  prevented  from  attaching.  Many 
persons  had  purchased  under  this  idea;  and  the  country  would  have 
4>een  thrown  into  the  utmost  confusion  if  courts  of  equity  had  followed 

^  The  EigamentB  of  oouiBel  are  omitted. — Ed.. 

«  Radnor  ».  Vandebendj,  Prec.  Ch.  66 ;  Dndlej  v,  Dudley,  Prec.  Ch.  241  Accord, 
—  Ed. 

-^  Fiec.  Ch.  65,  by  the  name  of  Lady  Badnor  v,  Botheram,  Show.  Pari.  Cas.  96. 
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their  general  rule  with  respect  to  trusts  in  tilie  cases  of  dower.  But 
the  same  objection  did  not  apply  to  tenancy  by  the  curtesy ;  fcMr  no 
person  would  purchase  an  estate  subject  to  tenancy  by  the  curtesy, 
without  the  concurrence  of  the  person  in  whom  that  right  was  vested. 
This  I  take  to  be  the  true  reason  of  the  distinction  between  dower  and 
tenancy  by  the  curtesy.  It  was  necessary  for  the  security  of  pur« 
chasers,  of  mortgagees,  and  of  other  persons  taking  the  legal  estates, 
to  depart  from  the  general  principle  in  case  of  dower ;  but  it  was  not 
necessary  in  the  case  of  tenancy  by  the  curtesy.  Fending  the  corcr- 
ture,  a  woman  could  not  alien  without  her  husband ;  and  therefore 
nothing  she  could  do  could  be  understood  by  a  purchaser  to  affect  his 
interest :  but  where  the  husband  was  seised  or  entitled  in  his  own  right, 
he  had  full  power  of  disposing,  except  so  far  as  dower  might  attach; 
and  the  general  opinion  having  long  been  that  dower  was  a  mere  legal 
right,  and  that  as  the  existence  of  a  trust  estate  previously  created 
prevented  the  right  of  dower  attaching  at  law,  it  would  also  prevent 
the  property  from  all  claim  of  dower  in  equity;  and  many  titles  depend- 
ing on  this  opinion,  it  was  found  that  it  would  be  mischievous  in  this 
instance  to  the  general  principle  that  equity  should  follow  the  law;  and 
it  has  been  so  long  and  so  clearly  settled  that  a  woman  should  not  have 
dower  in  equity  who  is  not  entitled  at  law,  that  it  would  be  shaking 
everything  to  attempt  to  disturb  the  rule.  In  point  of  remedy,  a  woman 
claiming  dower  may  be  assisted  in  equity :  a  court  of  equity  will  put 
out  of  her  way  a  term  which  prevents  her  obtaining  possession  at  law; 
but  that  is  only  as  against  an  heir  or  volunteer,  not  a  purchaser,  the 
heir  or  volunteer  being  considered  as  claiming  in  no  better  right 
than  she  does.  When,  therefore,  any  question  of  dower  has  arisen 
in  courts  of  equity,  and  doubts  have  been  entertained  of  the  title  to 
dower,  the  constant  practice  in  England  has  been  to  put  the  widow  to 
bring  her  writ  of  dower  at  law.  The  courts  will  assist  her  in  trying 
her  right,  and  enjoying  the  benefit  of  it,  if  determined  at  law  in  her 
favor,  by  giving  her  a  discovery  of  deeds,  by  ascertaining  metes  and 
bounds ;  and  they  do  not  require  her  to  execute  the  writ  with  all  the 
formalities  necessary  at  law;  and  the  right  being  acertained  by  judg- 
ment at  law,  will  give  her  possession  according  to  her  right;  but 
still  they  require  that  the  question  of  her  title  to  dower,  if  subject  to 
doubt,  should  be  determined  at  law.  What  was  thrown  out  by  Sir 
Joseph  Jekyll  in  Banks  r.  Sutton,^  has  been  long  overruled.*  The  rule 
of  courts  of  equity,  so  far  as  it  excludes  a  widow  from  dower  of  an 
equitable  estate  against  an  heir  or  volunteer,  goes  perhaps  beyond  the 
reason  of  the  rule.  But  I  have  called  this  subject  to  my  recollection  a 
good  deal,  by  looking  into  the  authorities  since  this  case  was  first  men- 
tioned ;  and  the  decisions  to  the  full  extent  are  so  old,  so  strong,  and 
so  numerous,  so  generally  adopted  in  every  book  on  the  subject,  and 
so  considered  as  settled  law^  that  it  would  be  very  wrong  to  attempt  at 

^SP.WmaTOO.  •  See  Cox's  note  (I),  S  P.  Wna  719. 
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this  time  to  alter  them.  Nor  do  I  think  that  the  doabts  which  have 
been  suggested  with  respect  to  an  equitable  estate  can  be  fairly  raised 
in  this  case,  where  the  claim  is  of  dower  of  estates  leased  for  lives 
before  the  marriage,  and  continuing  subject  to  such  leases,  at  the 
death  of  the  husband.  Of  those  parts  of  his  estate  the  late  husband 
of  the  defendant  Margaret  Blake  was  not  so  seised  as  to  entitle  her  to 
dower  at  law ;  and  if  equity  were  strictly  to  follow  the  law,  she  could 
have  no  claim  in  equity  for  dower  of  those  estates.  He  had  not  such 
seisin  as  to  entitle  her  to  dower;  and  the  exception  must  be  therefore 
overruled.^ 

1  In  Att'j-Gen.  v.  Scott,  Cas.  t.  Tidb.  188,  I<ord  TiJbot  laid,  p.  189 :  **  No  dower 
was  of  a  use  before  the  statute  (a),  aa  appears  from  Vernon's  Case,  4  Co.  1.  And  then 
how  can  she  be  dowable  of  a  tmst  after  the  statute,  since  no  difference  can  be  assigned 
between  a  trust  now  and  a  use  before  the  statute  1  And  courts  of  equity  must  follow 
the  same  rules  now  as  to  trusts,  as  preyatled  before  the  statute  as  to  uses.  How  the 
difference  now  received,  between  tenant  bj  the  curteejand  tenant  in  dower,  erer 
came  to  be  established,  I  cannot  tell ;  but  that  it  is  established  is  certain."  —  Ed. 

(a)  T.  B.  18  H.  Vn.  7-8 ;  Crumwel  v.  Andros,  S  And.  69,  75  (sesiUe) ;  Vernon's 
Case,  4  Bep.  1  6;  Doct  ft  Stud.  DiaL  U  c  28;  ChapUn  v.  Chaplin,  8  P.  Wma.  289, 
884;  Preamble  to  Statute  of  Uses,  87  Hen.  VUL  c  10  ^coor<f .  —  Ed. 
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SECTION  V.  (canHnued).         A: 


{hP)  Mabriaob  ov  Cbstui  qus  TBnsp^«<-^^«m  Mv^s  '^nsBAiriMniiro 


SWEETAPPLE  v.  BINDON. 
In  Chancxbt,  before  Sib  Nathan  Wbioht,  E.,  Febbuabt  9^  1706. 

IRepcrUd  in  S  Vernon,  536.] 

W.  B.  devised  £800  to  her  daughter  Mary,  to  be  laid  oat  by  her 
executrix  in  lands,  and  settled  to  the  only  use  of  her  daughter  Mary 
and  her  children;  and  if  she  died  without  issue,  the  lands  to  be  equally 
divided  between  her  brothers  and  sisters  then  living.  The  plaintiff 
married  Mary  the  legatee,  and  had  issue  by  her ;  but  she  and  her  child 
being  both  dead,  and  the  money  not  laid  out  in  land,  the  bill  was,  that 
the  plaintiff  might  either  have  the  money  laid  out  in  lands,  and  settled 
on  him  for  life,  as  being  tenant  by  the  curtesy,  or  in  lieu  of  the  profits 
of  the  lands  might  have  the  interest  of  the  money  during  his  life. 

Per  Cur.  If  it  had  been  an  immediate  devise  of  land,  Mary  the 
daughter  would  have  been,  by  the  words  in  the  will,  tenant  in  tail,  and 
consequently  the  husband  would  have  been  tenant  by  the  curtesy;  and 
in  the  case  of  a  voluntary  devise  the  court  must  take  it  as  they  found 
it,  and  not  lessen  the  estate  or  benefit  of  the  legatee ;  although  upon 
the  like  words  in  marriage-articles  it  might  be  otherwise,  where  it  ap- 
peared the  estate  was  intended  to  be  preserved  for  the  benefit  of  the 
issue ;  and  therefore  decreed  the  money  to  be  considered  as  lands,  and 
the  plaintiff  to  the  interest  or  proceed  thereof,  for  his  life,  as  tenant  by 
the  curtesy.* 


WATTS  AND  Another  v.  BALL  and  Another. 
In  Chanceet,  befobe  Lobd  Cowpeb,  C,  Hilaet  Teem,  1708. 

[Reported  in  1  Peere  Williams,  lOS,] 

The  case  in  effect  was :  One  sei9ed  of  lands  in  fee  had  two  daughters, 
and  devised  his  lands  to  trustees  in  fee,  in  trust  to  pay  his  debts,  and 
to  convey  the  surplus  to  his  daughters  equally. 

The  younger  daughter  married  and  died,  leaving  an  infant  son  and 
her  husband  surviving. 

The  eldest  daughter  brought  a  bill  for  a  partition ;  and  the  only 
question  was,  whether  the  husband  of  the  younger  daughter  should 
have  an  estate  for  life  conveyed  to  him,  as  tenant  by  the  curtesy? 

1  Cmmingbain  v.  Moodji  1  Yes.  174;  Dodion  v.  Hay,  a  Bxo.  C.  C.  405  ilceori.— 
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The  hnsbaDd  in  his  answer  had  sworn  that  he  married  the  younger 
daughter  upon  a  presumption  that  she  was  seised  in  fee  of  a  legal 
estate  in  the  moiety ;  that  at  the  time  of  the  marriage  she  was  in  the 
actual  receipt  of  the  profits  of  such  moiety ;  and  it  was  admitted  that 
this  trust  was  not  discovered  nntU  after  the  death  of  the  younger 
daughter,  nor  until  it  was  agreed  that  a  partition  should  be  made. 

Decreed  by  Lord  Chancellor,  that  trust  estates  were  to  be  gov- 
erned by  the  same  rules,  and  were  within  the  same  reason,  as  legal 
estates ;  and  as  the  husband  should  have  been  tenant  by  the  curtesy, 
had  it  been  a  legal  estate,  so  should  he  be  of  this  trust  estate ;  and  if 
there  were  not  the  same  rules  of  property  in  all  courts,  all  things 
would  be,  as  it  were,  at  sea,  and  under  the  greatest  uncertainty. 

His  Lordship  added,  that  this  being  a  case  of  some  difficulty,  he 
could  have  wish^  it  had  not  come  before  him  as  a  cause  by  consent ; 
but  his  opinion  was,  that  the  husband  ought  to  be  tenant  by  the 
curtesy,  and  the  rather,  because  it  appeared  that  he  upon  his  marriage 
did  conceive  and  presume  his  wife  to  be  seised  of  a  legal  estate  in  the 
moiety,  and  had  reason  to  think  so,  she  being  in  possession  thereof. 

Wherefore  it  was  decreed  that  an  estate  for  life  in  a  moiety  in  sever- 
alty should  be  conveyed  by  the  trustees  to  the  husband,  with  remainder 
in  fee  to  his  son. 

In  this  cause,  Mr,  How  (who  was  for  the  husband)  cited  the  case  of 
Sweetapple  v,  Bindon,  where  money  was  devised  to  be  laid  out,  for 
the  benefit  of  a /erne  9ole  in  the  purchase  of  lands  in  fee ;  the  feme 
married,  and  had  issue,  and  died,  the  husband  surviving ;  and  decreed 
in  equity  that  though  the  money  was  not  invested  in  a  purchase  during 
the  life  of  the  wife,  yet  in  regard,  in  this  case,  if  it  had  been  so  laid 
out  the  husband  would  have  been  tenant  by  the  curtesy,  and  that  this 
was  as  land  in  equity,  therefore  the  husband  was  equally  entitled.^ 

1  Chaplin  v.  Chaplin,  8  P.  Wms.  234  (^emUe) ;  Att'y-Gen.  v,  Scott,  Cas.  T.  Talb. 
139  ($emUe) ;  Casborne  v.  Scarf e,  1  Atk.  603 ;  Parker  v.  Carter,  4  Hare,  400 ;  Daris  v. 
Maaon,  1  Pet.  503,  508 ;  Robison  v,  Codman,  1  Sumn.  121,  128 ;  Philips  v.  Philips,  2 
Dnv.  549 ;  Rawlings  v,  Adama,  7  Md.  26,  54 ;  Houghton  o.  Hapgood,  13  Pick.  154; 
Gardner  v.  Hooper,  3  Graj,  398;  Alexander  o.  Warrance,  17  Mo.  228 ;  Baker  v.  Nail, 
59  Mo.  268 ;  Tiemmel  o.  Kleiboldt,  6  Mo.  Ap.  549 ;  SenthiU  r.  Robeson,  2  Jones  £q. 
510  (»emble)\  Lowry  o.  Steele,  4  Ohio,  170;  Shoemaker  v.  Walker,  2  S.  &  R.  554; 
Chew  V.  Commissioners,  3  Rawle,  160;  Dabs  v.  Dabs,  31  Pa.  154;  Baker  t;.  Heiskell, 
1  Cold.  641 ;  Norman  v.  Cunningham,  5  Grat  63  AeeonL 

A  husband  of  eettui  qw  u»e  was  not  encRIki  to  curtesy.  Brooke  Abr.  Feoff,  al 
Uses,  pL  40;  Chudldgh's  Case,  1  Rep.  122  a;  OQbert  Usee,  11,  171 ;  Lewin  Trnflts, 
Introd.  (7th  ed.)  3. —Ed. 
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APPLETON  V.  ROWLEY. 
In  Chancebt,  before  Sib  B.  Malins,  V.  C,  March  10,  1869. 

[ReporUd  t*  Law  EtportB,  8  EquUyt  189] 

This  case  came  on  upon  farther  consideration. 

Samael  Duffield,  by  his  will,  dated  in  March,  1843,  devised  and  be- 
queathed all  his  real  and  personal  estate  to  his  wife  Alice  Duiffield  and 
tiiree  other  persons,  their  heirs,  executors,  administrators,  and  assigns, 
upon  trust  to  permit  his  wife  to  receive  the  clear  rents,  income,  and 
profits  arising.from  his  landed  estates  and  funded  property  for  her  life, 
and  after  her  decease  upon  trust  to  sell  the  sixteen  freehold  houses 
therein  designated,  and  invest  the  produce  in  government  securities, 
and  he  charged  the  said  sixteen  houses  or  the  produce  upon  the  sale 
thereof  with  the  payment  of  certain  legacies,  and  the  remainder  or 
overplus  which  might  arise  from  the  sale  of  such  sixteen  houses  he  gave 
and  bequeathed  in  equal  moieties  between  Sarah  Oaywood  and  Alice 
Key,  as  tenants  in  common,  and  their  respective  heirs  or  representa- 
tives. And  upon  further  trust  as  to  five  other  freehold  houses  after  the 
death  of  his  wife  to  stand  possessed  thereof  unto  and  to  the  use  of  Alice 
Key,  her  heirs  and  assigns  for  ever,  free  from  the  control,  intermed- 
dling, debts,  or  engagements  of  any  husband  with  whom  she  might 
intermarry,  and  that  her  receipt  alone  should  be  a  full  and  effectual 
discharge  to  the  trustees  for  the  time  being  for  all  purposes  and  upon 
all  occasions.  But  in  the  event  of  her  dying  without  having  any  child 
or  children,  then  to  stand  possessed  of  the  said  five  houses  unto  and  to 
the  use  of  three  persons  therein  named,  their  heirs  and  assigns,  for 
ever,  as  tenants  in  common.  And  the  residue  of  his  real  and  personal 
estate  the  testator  gave  upon  trust  for  his  wife,  her  heirs,  executors, 
administrators,  and  assigns  absolutely,  and  to  be  conveyed  and  dis- 
posed of  as  she  might  think  fit  or  direct. 

Alice  Key,  a  married  woman,  died  after  the  institution  of  the  suit, 
and  there  was  one  child  of  her  marriage. 

The  first  ^  question  argued  was  whether  the  husband  of  Alice  Key 
was  entitled  as  tenant  by  the  curtesy  to  the  five  freehold  houses  devised 
to  trustees  upon  trust  for  Alice  Key,  her  heirs  and  assigns,  for  ever, 
for  her  separate  use. 

Mr.  Charles  HolUj  for  the  plaintiff,  the  husband  of  Alice  Key. 

Mr.  Laing,  for  persons  in  the  same  interest. 

Mr.  Bazalgettej  Q.  C,  for  the  infant,  claimed  adversely  to  the 
curtesy. 

Sir  R.  Maliks,  Y.  C.  The  rules  of  this  court  are  clear,  that  the 
husband  is  entitled  to  curtesy  whenever  the  wife  is,  at  law  or  in  equity, 

^  Only  BO  mnch  of  the  case  is  gfyen  as  xelates  to  thk  qnefdcMi ;  the  argoments  of 
oooDsel  are  also  omitted. — Ed. 
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seised  of  an  estate  of  iDheritance.  This  question  arises  in  respect  of 
the  husband  of  Alice  Key,  who  is  said  to  be  entitled  to  curtesy  out  of 
the  five  freehold  houses  devised  to  trustees  to  stand  possessed  thereof 
nnto  and  to  the  use  of  Alice  Key,  her  heirs  and  assigns  for  ever,  for 
her  sole  and  separate  use.  The  devise,  therefore,  is  to  her  in  fee-sim- 
jfle,  with  a  direction  that  the  property  shall  be  for  her  separate  use. 

The  effect  of  the  devise  is  to  give  her  power  to  alienate  the  property 
without  the  concurrence  of  her  husband.  If  she  had  conveyed  it  by 
deed,  or  devised  it  by  will,  the  trustees  would  have  been  bound  to  con- 
vey the  legal  estate  to  any  person  taking  under  such  deed  or  will.  She 
had  the  whole  equitable  estate  in  fee-simple,  and  it  being  clear  that 
curtesy  attaches  wherever  the  wife  is  entitled  to  a  f ee^  why  should  not 
die  husband  have  curtesy  in  this  property? 

The  separate  use  clause  is  for  the  protection  of  the  wife,  and  would 
have  entitled  her  as  against  her  husband  to  make  an  alienation.  She 
has  died  without  making  any  disposition  of  the  property,  and  was  seised 
df  the  equitable  estate  in  possession.  My  opinion  is,  that  the  estate  is 
l»ub}ect  to  curtesy.  It  would  be  contrary  to  every  principle  that  a 
elause  introduced  for  the  benefit  and  protection  of  the  wife  should  pre- 
sent the  husband  from  having  his  right  to  curtesy. 

There  is  no  doubt  that  the  authorities  are  conflicting.  In  Roberts  v. 
Oixwell,^  the  testator  directed  his  trustees  to  convey  one-fourth  of  his 
i)roperty  to  the  use  of  his  daughter  for  life  for  her  separate  use,  and 
lifter  her  decease  in  trust  for  the  heirs  of  her  body.  Lord  Hardwicke 
^expressed  himself  thus :  ''  The  next  question  will  be,  whether  the  de- 
vise to  the  wife  for  her  separate  use  will  bar  the  husband  of  his  curtesy. 
I  am  of  opinion  it  will  not,  because  here  is  a  sort  of  a  seisin  in  the  wife. 
My  Lord  Coke  says,  that  to  make  a  tenancy  by  the  curtesy  there  ought 
to  be  a  right  in  the  husband  inchoate  in  the  life  of  the  wife ;  but  he 
does  not  say  that  he  should  be  seised  of  the  rents  and  profits.  There- 
fore, I  think  if  this  had  been  an  estate-tail,  he  would  have  been  entitled 
to  be  tenant  by  the  curtesy,  notwithstanding  this  court,  by  their  author- 
ity, might  have  prevented  the  husband  from  intermeddling  with  the 
rents  and  profits  during  the  life  of  the  wife.  But,  upon  the  whole,  I 
am  of  opinion  the  wife  could  not  take  an  estate  in  tail,  but  took  an 
estate  for  life  only."  And,  on  the  ground  that  the  husband  was  abso- 
lutely excluded  from  all  benefit  in  the  estate,  either  in  the  life  of  the 
wife  or  after  her  decease.  Lord  Hardwicke  held  that  the  liusband  was 
excluded  from  the  curtesy.  Then  there  is  the  contrary  opinion,  ex- 
pressed by  Lord  Hardwicke  in  Hearle  v.  Greenbank,^  where  the  rents 
of  the  estate  were  to  be  applied  to  the  separate  use  of  the  wife,  and  the 
trustees,  who  had  the  fee  in  all  the  real  estate,  were  to  permit  the  wife 
to  dispose  of  it.  There  Lord  Hardwicke  decided  that  the  husband 
could  not  be  tenant  by  the  curtesy,  because  the  whole  legal  estate  of 
inheritance  was  in  the  trustees. 

1  1  Atk.  607,  609.  »  3  Atk.  695,  716. 
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The  true  criterion  is,  whether  the  wife  is  seised  of  an  equitable  estate 
of  inheritance.  In  FoUett  v.  Tyrer,^  the  properi;y  was  conveyed  to 
trustees  in  trust  for  the  separate  use  of  the  wife  for  life,  with  remainder 
as  she  should  appoint,  and  in  default  of  appointment,  to  her  right  heirs 
for  ever.  The  wife  died  without  exercising  the  power,  and  it  was  held 
that  her  husband  was  entitled  to  the  curtesy.  Then  there  is  the  recent 
case  of  Moore  v.  Webster,^  where  the  reaJ  estate  was  limited  to  the 
separate  use  of  the  wife,  and  to  be  assigned  and  disposed  of  as  she 
might  think  fit  by  deed  or  will ;  and  Vice-Chancellor  Stuart  held  that 
the  husband  was  not  entitled  to  curtesy,  on  the  ground  that  he  was 
totally  excluded  from  the  whole  marital  interest.  I  am  unable  to  con« 
cur  in  that  decision,  for  there  the  whole  equitable  fee  was  given  to  the 
wife. 

I  think,  from  a  review  of  all  the  cases,  and  upon  the  sound  principles 
of  law,  that  wherever  a  wife  is  seised  of  an  estate  in  fee-simple  or  fee- 
tail  in  possession,  whether  legal  or  equitable,  the  husband  cannot  be 
excluded  from  the  curtesy ;  he  will,  therefore,  in  this  case  be  entitled  to 
this  estate  for  life  by  the  curtesy.* 

1  U  Sim.  135.  s  Law  Rep.  3  Eq.  267. 

*  Roberts  v.  DizweU,  1  Atk.  609  (Hmble) ;  Morgan  v,  Morgan,  5  Mad.  40S ;  FoUett 
V,  TjWT,  U  Sim.  125;  Cooper  v.  McDonald,  7  Ch.  D.  288  (semble) ;  Eager  v.  Fomi- 
raU,  17  Ch.  D.  115 ;  Hope  o.  Hope,  '92,  2  Ch.  396;  GrimbaU  v.  Fatton,  70  Ala.  626 
(iemble) ;  Fayne  v,  Fayne,  11  B.  Mon.  138 ;  Tremmel  v,  Kleiboldt,  76  Mo.  255 ;  Mnl- 
lany  v.  Mollany,  3  Green,  Ch.  16 ;  Cashing  o.  Blake,  29  N.  J.  Eq.  399,  30  N.  J.  Eq.  689, 
696 ;  Clark  v.  Clark,  24  Barb.  581 ;  Ege  v.  Medlar,  82  Fa.  86 ;  Tillinghast  v.  Cogge- 
ahall,  7  R.  L  383;  Harvej  v,  Heiskell,  1  Coldw.  641  Accord, 

Hearle  v.  Greenbank,  3  Atk.  715  (oyerrnled) ;  Moore  v.  Webster,  L.  R.  3  Eq.  267 
(oTermled),  contra. 

An  alienation  of  her  inheritance  bj  the  wife,  either  by  deed  or  will,  depriyee  the  hus- 
band of  his  curtesy.  Cooper  v.  McDonald,  7  Ch.  D^Sg^JSturmur  v  Sedgwick,  24 
Ch.  D  597 ;  Fool  v.  Blakie,  53  HI.  495i.Steward  v.'  Ross,  50  Miss.  776 ;  Chapman  v. 
Frice,  83  Va.  392.    But  see  contra  Soltan  v,  Soltan,  93  Mo.  307. 

It  has  been  maintained  by  certain  authorities  that  an  express  intention  by  the 
creator  of  the  separate  use  to  exclude  the  husband  from  curtesy  is  sufficient  to  bar 
his  claim.  Morgan  v.  Morgan,  6  Mad.  408  {BembU) ;  Rantenbusch  v.  Donaldson,  (Ky. 
1892)  18  S  W.  R.  636  ;  Stokes  v.  McKibbin,  13  Fa.  267  {semble) ;  Rigler  v.  Cloud,  14 
Fa.  361.  See  also  Dugger  v.  Dugger,  84  Va.  130.  But  this  view  is  fully  met  by  the 
following  observations  of  Mr.  Lewin  in  his  Treatise  on  the  Law  of  Trusts  (9th  ed.), 
829 :  "  It  was  observed  by  Sir  John  Leach  that  at  law  the  husband  could  not  be  ex- 
cluded from  the  enjoyment  of  property  given  to  or  settled  upon  the  wife,  but  in  equity 
he  might ;  and  that  not  only  partially,  as  by  a  direction  to  pay  the  rents  and  profits  to 
the  separate  use  of  his  wife  during  coverture,  but  wholly  by  a  direction  that  upon  the 
death  of  the  wife  the  inheritance  should  descend  to  the  heir  of  the  wife,  and  that 
the  husband  should  not  be  entitled  to  be  tenant  of  the  curtesy :  Morgan  v.  Morgan, 
5  Mad.  411 ;  but  this  doctrine  may  admit  of  question,  as  there  appears  no  reason  why 
a  person  should  be  able  to  exempt  equitable  any  more  than  legal  estates  from  the 
ordinary  incidents  of  property.  A  declaration,  for  instance,  by  a  settlor,  that  a  trust 
should  be  inalienable  or  not  available  to  creditors  would  be  absolutely  void.  In  the 
case  of  Bennet  v.  Davis,  2  F.  Wms.  316,  which  is  cited  by  Sir  J.  Leach  for  his  posi- 
tion, the  question  discussed  was  not  whether  curtesy  attached  on  an  equitable  estate, 
but  whether  an  equitable  estate  arose.  A  testator  had  devised  lands  to  his  daughter, 
me  wife  of  Bennet,  for  her  separate  use,  exclusive  of  her  husband,  to  hold  the  same 

/5    (   ^^^-  " 
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to  her  and  her  hetrt,  and  tiiat  her  hoshaad  should  not  be  tenant  by  the  cnrteej,  nor 
hare  the  lands  for  his  life  in  case  he  snrvived,  but  that  thej  should  npon  his  wife's 
death  go  to  her  heirs.  It  was  contended  that  the  wife  could  not  be  a  trostee  for  her- 
self, and  that  the  hnsband  conld  not  be  a  trustee  for  the  wife,  thej  both  being  one 
person,  and  that,  consequentljr,  as  there  was  no  trustee,  the  husband  was  entitled  to 
the  estate  beneficially.  But  the  court  held  that  the  husband  was  a  trustee  for  the 
wife,  and  observed :  '  Though  the  husband  might  be  tenant  bj  the  curtesy  (vis.  of  the 
legal  estate),  yet  he  should  be  but  a  trustee  for  the  heirs  of  the  wife.'  The  remark 
certainly  implies  that  on  the  death  of  the  wife  the  husband  would  not  be  tenant  by  the 
curtesy  of  the  equitable  estate;  but  that  question  had  not  been  adverted  to  at  the  bar, 
and  apparently,  from  the  context,  was  not  under  the  consideration  of  the  court.  Even 
assuming  the  remark  to  have  been  made  advisedly,  the  view  of  the  court  may  have 
been  that  the  curtesy  of  the  husband  was  excluded  on  the  ground  now  overruled,  vis. : 
that  the  trust  being  not  simply  for  the  wife  and  her  heirs,  but  during  the  coverture  for 
the  separate  use  of  the  wife,  and  after  her  death  for  her  heirs,  there  was  not  a  safi- 
cient  seisin  as  regarded  the  husband  for  the  curtesy  to  attach  upon.  See  Heade  v. 
Gieenbank»  8  Atk.  715,  716 ;  Mocgaa  v.  Moigan,  ft  Blad.  408."— Si>. 
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SECTION  y.  (continued). 
[&*]  Maxrxaos  of  Csbtui  Qua  Tbubt.    Riorts  of  Husbahd  dubino  Cotbbtubb. 

WTTHAM'S  CASE. 
In  Chancebt,  Easteb  Term,  1590. 

[lUporUd  in  Fourth  InstUuU  87.] 

Withah's  Ca8b  in  the  chancery  was,  that  a  term  for  years  was 
granted  to  the  ase  of  a  feme  eole^  she  took  husband  and  died ;  whether 
the  husband  should  have  the  use,  or  the  administrators  of  the  feme^  was 
referred  to  the  Judges ;  and  by  them  it  is  resolved,  that  the  administrators 
should  have  it,  and  not  the  husband,  because  that  this  trust  of  a  feme 
was  a  thing  in  privity,  and  in  nature  of  an  action,  for  which  no  remedy 
was  but  by  writ  of  eubpotna.  And  so  it  was  resolved  by  the  Justices  in 
Waterhouse's  Case,  Hil.  8  [38?]^  Eliz.  Eborum^  for  the  trust  run* 
neth  in  privity  in  this  case,  and  a  husband  should  not  be  tenant  by  the 
curtesie  of  an  use,  nor  the  lord  of  the  villain  should  have  it  at  common 
law.« 


SIR  EDWARD  TURNER'S  CASE. 
In  Chancsbt,  in  thb  House  of  Lobds,  Trinitt  Term,  1681. 

{Reported  in  1  Vernon,  7.*] 

MsMORANDUK ;  that  about  Michaelmas  last  it  was  adjudged  in  an 
appeal  in  the  House  of  Lords,  in  the  case  of  Sir  Edward  Turner,  that 
a  term  being  assigned  in  trust  for  a /erne  by  her  former  husband,  and 
she  afterwards  intermarrying  with  the  late  Lord  Chief  Baron  Turner, 
who  aliened  the  term,  that  the  same  was  well  passed  away,  and  that 
the  husband  might  dispose  thereof ;  and  my  Lord  Chancellor's  decree 
was  thereupon  reversed^    But  it  was  agreed,  that  where  a  term  is  as- 

1  Wjtham  V.  Waterhoue  (H.  88  Elii),  Cro.  El.  466,  Popham,  106,  8.  o.  ^  Ed. 

*  Ck>.  Litt.  351,  a ;  Anon.  Jenk.  6  Cent.  245  pi.  30,  Dy.  869  a,  s.  o. ;  Denie's  Case, 
Lane,  113,  cited ;  Hunt  v.  Baker,  Freem.  Ch.  6S  Accord. 

But  in  Rex  v.  Holland  (1647).  Aleyn,  15  Witham's  case  being  died,  '<  Rolle,  J.,  aaid 
that  it  hath  been  since  resoWed  that  the  hosband  shall  hare  it  in  this  case."  See 
in  agreement  with  the  opinion  of  RoUe  J.,  Re  Bellamy,  25  Ch.  D.  620 ;  Axeher  v. 
Lavender,  Ir.  R.  9  Eq.  220 ;  1  Preston,  Abet.  843 ;  Lewin,  Tmsts  (9th  ed.),  842.  —  £d. 

*  4  Hare,  8,  n.  (6),  s.  o.  —  Ed. 

«  Wikee's  Case,  Lane,  54  i  I  Boll.  Abr. 848,  s. o. ;  Bvllockv  Knight,  1  Ch.  Ga.  266  ; 
Btt  V,  Hunt,  1  Vem.  18 ,  Sanders  v.  Page,  3  Ch.  Rep.  223 ;  Packer  o.  Wyndham,  Prec. 
Ch.  418,  419;  Roape  r.  Atkinson,  Banb.  162;  Jewson  v.  Hoolton,  2  Atk.  417, 421  i 
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signed  in  trust  for  a  fetne  by  the  privity  and  consent  of  her  haaband, 
there  without  doubt  ttte  husband  cannot  intermeddle  or  dispose  of  it. 


ELWIN  V.  WILLIAMS. 

In  Chancebt,  before  Sm  L.  Shadwell,  Januabt  23,  24,  Afbil, 

1843. 

[Reported  in  13  Simon,  309] 

Under  the  will  of  F.  Potter,  who  died  in  1799,  one  moiety  of  his 
residuary  personal  estate,  consisting  of  stock  in  the  funds  &c.,  was 
vested  in  trustees,  in  trust  for  his  daughter  Sarah,  the  wife  of  Robert 
Ellison,  for  her  separate  use,  for  her  life,  and,  after  her  death,  in  trust 
for  Sarah^  her  dauj(^t^y,  frhftnli|^<>|Y^  but  subject  to  the  payment  of 
one  half  of  the  income  to  Robert  Ellison  for  his  life,  if  he  survived 
his  wife. 

In  October  1812  an  indenture  (being  articles  of  agreement  in  contem« 
plation  of  the  marriage  of  Sarah,  the  dftught<*rj  then  an  infant  jif  J]^ 
jige  of  nineteen^  with  Ralph  Nicholson)  was  made  between  Nicholson 
of  the  first  part,  Ellisoii  and  wife  of  the  second  part,  Sarah,  the  daugh- 
ter, of  the  third  part,  and  certain  trustees  of  the  fourth  part,  whereby 
it  was  agreed  between  the  pailies,  and  Sarah,  the  daughter,  for  herself, 

Incledon  v.  Northcote,  3  Atk.  430, 435 ;  Macaulajr  v,  Phillips,  4  Ves.  15, 19 ;  Fianoo  v. 
Franco,  4  Ves.  515,  528 ;  Mitford  v.  Mitford,  9  Yes.  87, 98  ;  Donne  0.  Hart,  2  Riub.  & 
M.  360;  Hanson  v.  Keating,  4  Hare,  1 ;  Dnberlej  v.  Day,  16  Beay.  33,  41. 

In  Daberley  1;.  Day,  Sir  J.  RomiUj,  M.  R.,  said,  p.  41 :  "  It  is  quite  settled,  that  at 
law  a  hosband  may  dispose  of  the  wife's  term  which  is  vested  in  him,  whether  the 
wife's  beneficial  interest  in  it  is  to  arise  hereafter  or  immediately.  In  Donne  v.  Hart, 
2  Russ.  &  M.  360,  the  Master  of  the  Rolls  [Sir  John  Leach],  decided,  that  there  is  no 
difference  in  equity  between  the  legal  interest  in  a  term  and  the  trusts  of  a  term,  and 
held  that  the  assignment  by  the  husband  of  the  reversion  of  the  wife  in  a  chattel  real 
was  a  good  and  effectual  disposition  of  it,  and  bound  the  wife,  who  surviyed  the  hus- 
band." See  also  Re  Bellamy,  25  Ch.  D.  620.  In  the  case  before  him,  the  learned  judge 
decided  that  the  husband  had  not  the  power  to  dispose  of  the  trust  term  of  the  wife, 
inasmuch  as  by  the  limitations  to  her  it  could  not  in  any  eyentyest  in  possession  during 
the  life  of  the  husband. 

The  husband's  rights  in  the  trust  property  of  his  wife  in  lands  of  freehold  or  inheri- 
tance are  well  stated  in  the  following  extract  from  Lewin's  Trusts  (7th  ed.),  640: 
**  The  case  of  the  wife's  equitable  estate  in  lands  of  freehold  or  inheritance,  presents  in 
the  main  the' same  general  similarity  to  the  case  of  her  legal  estate  in  like  lands,  aa  has 
been  noticed  in  respect  of  chattels  real.  Thus  the  husband  without  the  wife  can,  in 
the  case  of  the  equitiU)le  as  in  that  of  the  legal  interest,  conyey  an  estate  for  the  joint 
liyes  of  himself  and  his  wife,  (a)  or  for  his  own  life  after  issue  bom.  So  he  and  his  wife 
conjointly  can,  by  deed  acknowledged  by  the  latter  under  the  Fines  and  Recoyeries 
Act,  dispose  of  the  equitable  and  of  the  legal  interest ;  and  can  bar  an  equitable  entail 
as  they  might  a  legal  entail,  by  deed  enroUed  in  chanceiy." — Ed. 

(a)  Am  to  the  legal  estate,  see  Robertson  v.  Norris,  11  Q.  B.  916. 
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her  heirs,  &c.,  and  Nicholson,  for  himself,  his  heirs,  &c.,  and  for  his  in- 
tended wife,  covenanted  with  the  trustees  that  in  case  the  marriage 
should  take  effect,  they  would,  as  soon  as  conveniently  might  be  after 
Sarah  should  attain  21  or  die  under  that  age,  assign  the  before-men- 
tioned moiety  of  the  testator's  residuary  estate  to  the  trustees,  in  trust 
for  Nicholson  and  his  intended  wife  for  their  lives,  successively,  and, 
after  their  deaths,  in  trust  for  their  children. 

The  marriage  was  solemnized  shortly  after  the  date  of  the  arti- 
cles, and  Mrs.  Nicholson  attained  21  in  August  1815.  In  March 
1821  her  mother  died.  In  March  1823,  a  settlement  was  made  for  the 
purpose  of  carrying  the  articles  into  effect,  to  which  Mr.  and  Mrs. 
Nicholson  and  the  trustees  were  the  only  parties.  In  September  1838, 
Mr.  Nicholson  died,  leaving  his  wife  and  nine  children  by  her  sur- 
viving.    In  July  1839  Mr.  Ellison  died. 

At  Mr.  Ellison's  death  the  stock  in  the  funds,  which  formed  part  of 
the  testator's  residuary  estate,  remained  standing  in  the  n/imes  of  the 
trustees  of  the  will, 

Tj]ft  hill  w^p  filed  by  the  trustees  of  the  settlement,  against  the  tnx^- 
t^ott  /\f  fha  fiit^^f^r's  will,  and  Mrs.  NichoIs6nlin?nrer  cWdferT,  and" 
certain  other  persons,  stating  that  iirs.  NicEolsori  'alTegecI  tliat,'  a^  she 
was  an  infant  when  the  articles  on  her  marriage  were  executed,^  she  was 
not  bound  thereby^  and  that  she  was  entitled  to  have  a  moiety  of  the 
stock  which  had  formed  part  of  the  testator's  residue,  transferred  to 
her;  and  stating  also  that  Mra.  Nicholson's  children  made  claims  ad- 
verse to  their  mother ;  and  praying  that  the  rights  and  interests  of  the 
plaintiffs,  as  the  trustees  of  the  articles,  and  of  the  several  defendants, 
to  and  in  the  property  in  question,  might  be  ascertained  and  declared 
by  the  Court. 

Mr,  Stuart  and  Mr,  Tounge  appeai*ed  for  the  plaintiffs. 

Mr.  Teed  and  Mr.  Rogers y  for  Mrs.  Nicholson. 

Mr.  Anderdon  and  Mr.  Spurrier^  for  some  of  Mrs.  Nicholson's 
children. 

The  Vice-Chakcellor  :  Before  I  part  with  this  case,  I  will  look 
through  all  the  authorities  from  the  beginning  to  the  end.  I  confess 
that  at  present  I  have  a  strong  impression  on  my  mind  that  there  is 
no  case  in  which  the  Couil  has  held  the  wife's  right  by  survivorship  to 
be  barred,  where  the  husband  has,  for  a  valuable*  consideration,  as* 
signed  his  wife's  equitable  chose  in  action^  which  was  capable  of  being 
reduced  into  possession  at  the  time,  and  has  died  before  the  assignee 
has  attempted  to  reduce  it  into  possession. 

The  Vice-Chancellor  :  After  repeated  discussion,  in  the  case  of 
Purdew  v.  Jackson,  before  Sir  Thomas  Plumer  and  by  Sir  Thomas 
himself,  he  said :  ''  After  this  repeated  consideration  of  the  subject,  I 
still  continue  of  opinion  that  all  assignments  made  by  the  husband,  of 
the  wife's  outstanding  personal  chattel,  which  is  not  or  cannot  be  then 
reduced  into  possession,  whether  the  assignment  be  in  bankrupt 
under  the  Insolvent  Acts,  or  to  trustees  for  payment  of  debts,  o: 
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purchaser  for  Taluable  oonsideratioiiy  pass  only  the  interest  which  the' 
hosband  has  subject  to  the  wife's  legal  right  by  snrYiTorship."  ^ 

In  that  case,  Mrs.  Bolton  being  entitled  to  a  share  of  £3  per  cents, 
after  the  death  of  Isabella  Purdew,  she  and  her  hnsband  execnted  an 
assignment  of  her  share,  to  Rose,  for  Talnable  consideration.  Then 
BoltoD,  the  hosband,  died.  Afterwards,  Isabella  Pardew  died ;  taxd 
the  question  was  whether  Rose  was  entitled  to  the  share,  or  Mrs.  B<rf- 
ton  and  those  who  claimed  under  her.  And  Sir  Thomas  Flamer,  in 
conformity  with  what  he  had  before  said,  decided  that  Rose  was  not 
entitled,  but  that  the  share  belonged  to  Mrs.  Bolton  and  those  who 
claimed  under  her. 

Precisely  the  same  question  arose  in  Honner  v.  Morton,*  and  the  pre- 
sent Lord  Chancellor  decided  in  the  same  way.  Upon  the  question  that 
arose  in  those  two  cases  I  must  consider  the  law  as  settled.* 

In  the  course  of  the  first  argument  in  Purdew  v,  Jackson,  the  Master 
of  the  Rolls  put  this  question :  ^'  Is  there  any  case  in  which,  the  husband 
having  assigned  the  wife's  present  chose  in  action  and  having  died  be- 
fore the  assignee  obtained  possession  of  it,  the  assignee  prevailed  over 
the  surviving  wife."  *  The  leading  counsel  on  both  sides,  one  of  whom 
was  the  present  Lord  Chancellor  of  Ireland,  said :  ^'  We  believe  that 
such  a  case  has  not  occurred."  A  note  to  the  report  seems  to  call  in 
question  the  accuracy  of  that  answer,  and  it  refers  to  the  case  of  The 
Earl  of  Salisbmy  v.  Newton  and  to  the  case  of  Bates  v.  Daudy,  of 
which,  besides  the  report  in  Atkyns,  one  statement  is  given  in  a  note 
to  Purdew  v.  Jackson,  at  page  33,  and  another  in  a  note  to  Honner  v. 
Morton,  at  page  72.  It  appears,  from  the  report  of  The  Earl  of  Salis- 
bury V.  Newton,  in  1  Eden,  that  the  only  point  made  by  the  counsel 
for  the  widow,  was  that  she  was  entitled  to  have  a  settlement ;  and,  as 
to  Bates  v.  Daudy,  Lord  Lyndhurst,  in  3  Buss.  p.  72,  observes  that  no 
doubt  could  be  entertained  as  to  the  husband's  power  over  the  property : 
and  the  application  of  that  case  to  the  present  question,  rests,  not  on 
the  decree,  but  on  a  dictum  which  was  wholly  unnecessary  for  the  de- 
cision of  the  actual  points  which  were  before  the  Court :  so  that  the 
answer  of  the  counsel  was,  in  substance,  correct.  As  to  the  case  of 
Lord  Carteret  v.  Paschal,^  on  which  Mr.  Anderdon  seemed  to  lay  great 
stress,  it  actually  was  decided  on  the  ground,  not  that  the  husband 
could  assign  his  wife's  choee  in  custion^  but  that  he  might  assign  her 

1  1  Rnas.  70.  >  S  Rues.  65. 

'  Hornabj  v.  Lee,  2  Med.  16 ;  Pardew  v.  Jackson,  I  Rosb.  I ;  Honner  v.  Morton, 
3  RusB.  65  J  Ashbj  v.  Ashby,  1  0)11.  553 ;  Stiffe  r.  Everitt,  1  M.  A  Cr.  37 ;  Harlej  v. 
Harlej,  10  Hare,  325 ;  Heath  v.  Lewis,  4  Gift.  665 ;  Baldwin  v.  Baldwin,  5  De6.  &  Sm. 
S19 ,  Re  Insole,  85  Bear.  92;  Swift  v  Werman,  10  Eq.  15 ;  Box  v.  Box.  6  Ir.  £q.  174 
Accord.  In  the  United  States,  aJso,  it  became  the  role  that  the  assignment  of  a  wife's 
reversionary  interest  in  a  legal  choee  in  action  does  not,  of  itself,  destroy  her  right  of 
survivorship.  Lynn  u.  Bradley,  1  Met.  (Ky.)  232;  Wood  v.  Simmons,  20  Mo.  863  ; 
Needles  v.  Needles,  7  Oh.  St.  432;  Matteney  v.  Gness,  2  Hill,  Ch.  68;  Brownmg  m 
Headley,  2  Rob.  Ya.  340.    But  see  eaiUra,  Woelper's  App.  2  Barr,  71.  —  Ed. 

*  1  Rn«.  19.  «  8  P.  W.  197. 
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interest  in  land  in  the  nature  of  an  equitable  extent  onder  Lord  Cow- 
per's  decree.  And  it  is  aleo  obBervable,  from  what  is  stated  on  page 
199,  that  Lord  King  appeared  to  be  of  opinion  that  if  the  wife's  chose 
in  action  was  not  reduced  into  possession  during  the  husband's  life,  it 
survived  to  her  as  against  his  assignee. 

It  is  useless  to  be  always  travelling  over  the  same  ground.  I  con- 
sider the  principle  laid  down  by  Sir  Thomas  Plumer  and  twice  affirmed 
by  the  Lord  Chancellor,  to  be  decisive  of  the  present  question.  Whether 
the  husband  dies  in  the  lifetime  of  the  tenant  for  life,  whereby  the  chose 
in  action  cannot,  as  against  the  wife,  be  reduced  into  possession,  or 
whether  he  survives  and  dies  before  it  is  reduced  into  possession, 
the  same  result  must,  in  my  opinion,  follow :  and  the  consequence  is 
that,  in  the  present  case,  a  declaration  must  be  mi 
nnn'ii  rnTananti  irhi^^  mighlT  operate  as  afl  aBgigmnent,  does  n< 
affect  th£yt4WulaiUU^{J^e  cJioses  in  action  of  his  wife,  which  was  not 
reduced  into  possession  in  his'Ufetime.^  ■   -   -     ^  ^, 


ANNE  MILLEB  v.  LEMUEL  BINGHAM  axd  Othbbs, 

exscutobs. 

In  thb  Sufbeue  Court,  Nobth  Carouna,  June,  1941. 

[Reported  in  1  Iredell  Equity,  423.] 

This  was  a  case  transmitted  by  consent  from  the  Court  of  Equity  of 
Davie  Counly,  at  Fall  Term,  1840^  to  the  Supreme  Court  for  hearing. 
The  pleadings  and  facts  are  set  forth  in  the  opinion  of  this  court. 

D.  F.  CaldweU  and  IredeU  for  the  plaintiff. 

WaddeU  and  Barringer  for  the  defendants. 

Dakibl,  J.  Maxwell  Chambers,  the  father  of  the  plaintiff,  be- 
queathed as  follows :  '^  I  give  and  bequeath  to  my  son,  Edward  Cham- 
bers, as  trustee  of  my  daughter,  Anne  Chambers  (wife  of  Henry  Cham- 
bers), the  following  negroes :  Beck,  Ac.  to  have  and  to  hold  to  my  said 
son,  Edward,  in  trust,  and  for  the  benefit  of  my  daughter,  Anne  Cham- 
bers, and  her  heirs  forever.    It  is  my  wish  and  request  that  my  son 

1  Michelmore  r.  Mudge,  2  Giff.  183 ;  Piole  v.  Sosdj,  8  Ch.  220  Accord.  In  this 
country  the  anthorities  are  divided  as  to  whether  the  assignment  bj  the  husband  of  his 
wife's  present  legal  chose  in  action  will  defeat  her  right  of  snrviyorship.  The  wife^s 
right  was  established,  as  in  the  principal  case,  in  George  v.  Goldsbj,  23  Ala.  226 ; 
State  V,  Robertson,  5  Harringt  201 ;  Arrington  v.  Yarborough,  1  Jones,  £q.  72 ;  Bngg 
V.  Franklin,  4  Sneed,  129  {semble) ;  I  Bishop,  Kar.  Worn.  §{  145-155. 

But  see  contra,  Tuttle  t*.  Fowler,  22  Conn.  58 ;  Wright  v.  Arnold  14  B.  Mon.  638  ; 
Lynn  v.  Bradley,  1  Met.  (Ky.)  232  (semble) ;  Schuyler  v.  Hoyle,  5  Johns.  Ch.  196 
{semble) ;  W^estervelt  i;.  Gregg,  12  N.  T.  200,  205  (semble) ;  Siter's  Case,  4  Rawle,  468 , 
Tritt  V.  Colwell,  31  Pa.  228;  Mattheney  v.  Guess,  2  Hill,  Ch.  63  (semble);  HiU  n 
Townsend,  24  Tex.  575 ;  Browning  v.  Headley,  2  Rob.  Ya.  340.  —  Ed. 
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Edward  will  pay  over  to  my  daughter  Anne,  the  profits  arising  from 
the  said  negroes,  semi-annually,  for  her  support  and  comfort."  In  a 
codicil  to  the  will,  the  testator  says,  *'  My  intention  in  the  devise  of 
the  five  negroes,  to-wit,  Beck,  &c.  to  my  son,  Edward  Chambers,  as 
trustee  of  my  daughter,  Anne  Chambers,  is  this :  I  give  the  five  negroes, 
to-wit,  Beck,  &c.  to  Edward  Chambers  to  hold  in  trust,  and  for  the  sole 
benefit  of  my  daughter  Anne,  to  support  her  during  her  life,  with  the 
profits  arising  from  the  labor  and  hire  of  the  said  five  negroes,  and 
their  increase.  And  if  my  daughter  Anne  should  have  lawful  issue 
living,  at  the  time  of  her  death,  then  1  devise  and  order  that  the  said 
Edward  Chambers,  trustee  of  my  said  daughter  Anne,  shall  deliver 
and  convey  absolutely,  at  the  death  of  my  said  daughter,  the  said  five 
negroes  and  increase,  to  the  said  lawful  issue  of  my  said  daughter  Anne, 
living  at  the  time  of  her  death.  And  if  my  daughter,  Anne  Cham- 
bers, should  die  without  having  issue,  that  then  my  son  Edward  shall 
convey  the  said  five  negroes  and  increase  in  equal  shares  to  my  heirs, 
or  shall  sell  the  negroes  and  divide  the  money  in  equal  proportions 
among  my  heirs."  Henry  Chambers  died,  and  his  widow,  the  said 
Anne,  married  George  Miller.  The  trustee  died,  and  George  Miller  was 
appointed  trustee  by  the  Court  of  Equity,  and  took  into  his  possession 
the  said  slaves.  George  Miller  then  died,  and  the  defendants  are  his 
executors.  Anne,  the  widow,  claiming  as  cestui  que  trusty  has  filed 
this  bill,  for  an  account  of  the  rents  and  hires  of  the  said  slaves,  since 
the  death  of  Miller,  her  last  husband.  The  defendants  have  answered 
and  claim  the  rents  and  hires  of  the  negroes,  as  belonging  to  the  estate 
of  their  testator. 

Tliat  the  slaves  were  well  settled  by  the  will  to  the  separate  use  of 
Anne  Chambers,  and  excluded  any  right  of  her  then  husband  Henry 
Chambers,  is  very  clear.  Davis  v.  Cain ;  ^  Rudisill  v.  Watson.*  But 
there  is  nothing  in  the  will  of  Maxwell  Chambers  to  show,  that  he  an- 
ticipated a  second  marriage  of  his  daughter,  and  he  did  not  attempt  to 
provide  against  such  a  contingency.  The  equitable  interest  in  the 
slaves  was  given  to  the  plaintiff  for  life.  In  this  court  the  trust  in  a 
thing  is  the  estate  in  that  thing.  The  plaintiff,  therefore,  had  a  right 
to  make  an  assignment  of  her  interest  in  the  slaves ;  on  her  second 
marriage,  therefore,  her  interest  passed  to  her  husband.  The  second 
husband  took  the  slaves  into  his  possession.  If,  however,  he  had  not 
taken  them  into  his  actual  possession,  and  they  had  been  in  the  posses- 
sion of  any  other  trustee  under  the  will,  still  such  a  possession  would  not 
have  been  adverse  to  the  husband ;  for  the  actual  possession  of  the  trustee 
is  but  considered  as  that  of  the  person  beneficially  entitled ;  indeed  the 
estate  of  the  trustee  exists  entirely  for  the  benefit  of  the  cestui  que  trust. 
Where  the  trust  is  express,  as  in  this  case  it  is,  there  can  be  no  adverse 
possession  between  the  trustee  and  cestui  que  trust.  It  is  not,  how- 
ever, of  course,  to  divest  the  trustee  of  the  management  of  the  trust 

^  I  Ired.  £q.  Rep.  804.  *  2  Der.  £q.  Rep.  43a 
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property,  and  to  deliver  the  poBsession  to  the  cestui  que  ^ust  for  life. 
It  maBt  depend  on  the  intention  of  the  settler,  or  him,  by  whom  the 
trust  was  created.    Tidd  v.  Lister ;  ^  Dick  v.  Pitchford."    A  chose  in 
the  possession  of  the  trustee  of  the  feme^  therefore,  is  not  a  chos&^  in^ 
^ctwiiy  l2ut.it_is  a  chose  in  possession,  and  will  on  her  marriage  (if     | 
a  chattel)  j^98. to  ber-liusjband.'    Granberyt?.  Mhoon;^  Pettijohn  v, 
Beasley.^    A  trust  is^Q];»aL&Jl.«aa^  Xocmerly  held,  a  chose  .in  action^        ( 
but  a  present  iiitereat»,ftn  estate  in  possession.    Mitford  v.  Mitford ;  ^        • 
Burgess  v.  Wheate.^    Lewin  on  Trusts,  523.    The  circumstance  of  the 
trustee  being  directed  to  pay  the  rents  and  hires  semi-annually  does  not 
alter  the  case.    In  Benson  v.  Benson,'  the  testator  directed  the  interest 
of  £10,000  to  be  for  the  separate  use  of  his  daughter  Jane  Lane,  the 
wife  of  J.  Lane,  for  her  life,  free  from  the  debts  of  her  husband,  to  be 
paid  to  her  at  the  end  of  every  six  months.    The  husband  died  and  his 
widow  married  again.    Seld^  that jhe  trustfor  her  separate  use  ceased 
^n  the  death  ^f  h<^r  flrat  %«band7and  thl[rEBg"ggSoh?r'hus'bandrwa8  en-^ 
litlea  to  tke  mterest.    The  same  doctrine  was  laid  down  by  the  court  in 
Knight  V,  Knight.*    These  two  cases  are  decisive  against  the  plaintiff 
on  all  the  points  in  the  case.     The  bill  must  be  dismissed  with  costs. 
Feb  Curiam.  BiU  dismissed  with  costs. 

m 

1  5  Mad.  Rep  429.  *  1  Dev.  &  Bat.  4S0. 

*  Murray  v.  Elibank,  10  Yes.  84,  90  (temble) ;  Molony  v.  Kennedy,  10  Sim.  254; 
Osborn  v.  Morgan,  9  Hare,  432 ;  Widgery  o.  Tepper,  7  Ch.  Diy.  493 ;  Branch  Bank  v. 
WilkinB,  7  Ala.  589 ;  Lenoir  v.  Rainey,  15  Ala.  667 ;  Lindaay  v,  Harrison,  8  Ark.  302 ; 
Pope  V,  Tncker,  23  Ga.  484 ;  Mnrphy  v.  Grice,  2  Dey.  &B.  (£q.)  199 ;  Beallv.  Darden, 
4  Lred.  Eq.  76  Accord. 

In  Oabom  v.  Morgan,  supra,  Sir  G.  J.  Tnmer,  V .  C,  said,  p.  433  :  "  Marriage  is  a 
gift  to  the  husband  of  all  the  personal  property  to  which  the  wife  is  entitled  in  poeaee- 
luon,  and  of  all  the  personal  property  of  which  she  may  become  entitled,  subject  only  to 
the  condition  of  redacing  it  into  possession  during  the  coverture ;  and  I  am  aware  of 
no  distinction  in  this  respect  between  property  to  which  the  wife  is  entitled  in  equity, 
and  property  to  which  she  is  entitled  at  law.  Nor  upon  principle  can  there  be  any 
such  distiDction,  the  rule  resting  as  I  conceive  upon  this,  —  that  the  husband  and  wife 
are  in  law  one  person,  —  a  rule  which  prevails  in  equity  as  much  as  at  law."  See  also 
Lewin,  Trusts  (9th  ed.)  833.  — Ed. 

«  1  Dev.  456.  «  4  Dev.  512. 

•  9  Yes.  98,  99.  M  £den,  223,  224. 
B  6  Sim.  126.  »  6  Sim.  121. 


392  sz  PABTE  cmoK.  [chap,  iil 


SECTION  VI. 

By  Bankruptcy. 

(a)  BAinuiupTCT  of  the  Thuitib. 

Ex  PABT£  CHION. 

In  Chakgebt,  before  Lord  Parker,  C,  Trinitt  Term,  1721. 

[RsporUd  in  8  Ptere  WiUiatM,  187  note  [A).} 

>A  TRADER  in  London  having  money  of  J.  S.  (who  resided  in  Holland) 
in  his  hands,  bought  South  Sea  stock,  as  factor  for  J.  S.,  and  took  the 
stock  in  his  own  name,  but  entered  it  in  his  account  book,  as  bought 
for  J.  S.,  after  which  the  trader  became  bankrupt..  Determined,  that 
the  trust  stock  was  not  liable  to  the  bankruptcy.  By  the  Lord  Parker, 
who  said  it  would  lessen  the  credit  of  the  nation  to  make  such  a 
construction.^ 

1  Scott  V,  Sanuan,  WiUes,  400,  40S  {tembU) ;  Csrpenter  v,  Marndl,  3  B.  &  P.  40 ; 
Ex  parte  Dumas,  S  Yes.  582;  Wiuch  v,  Keeley,  1  T.  B.  619 ;  GladiUme  v.  Hadwen,  1 
M.  &  S.  517;  Ez  parte  Gennja,  Mont,  ft  M,  258;  Ex  parte  Famter,  2  D.  &  C.  584; 
Leslie  v.  Gntherie,  1  B.  N.  C.  697 ;  Dangerfleld  v.  Thomas,  9  A.  &  B.  292 ;  Famham 
V.  HtUBt,  8  M.  &  W.  743 ;  Boddington  o.  Castelli,  1  £.  &  B.  879;  Westobj  r.  Day, 
2  E.  ft  B.  605,  624;  Honghton  t;.  Koenig,  18  C.  B.  235  ;  Fleemmg  r.  Howden,  L  K. 
1  Sg.  Ap.  872 ;  St.  32  ft  33  Vict.  c.  71,  {  15 ;  U.  8.  Rer.  St.  §  5053 ;  Hosmer  v.  Jewett^ 
6  Ben.  208;  Bntler  v.  Merchants'  Co.,  14  Ala.  777,  798;  Boon  v.  ^^ne.  8  111.  537; 
Rhoades  v.  Blackiston,  106  Mam.  334;  Faxon  v.  Folvey,  110  Mass.  sT 
Chapin,  130  Mass.  128;  Kip  v.  Bank  of  N.  T.,  10  Johns.  63;  Dexter  v.  Stewart^ 
1  Johns.  Ch.  52 ;  Hopkins  v.  Banks,  7  Cow.  650 ;  Ontario  Bank  v.  Mnmford,  2  Barb. 
Ch.  596  ;  Blin  v.  Pierce,  20  Vt.  25  Accord. 

Similarly  the  assignees  of  a  bankrupt  executor  do  not  take  the  legal  title  to  tha 
assets  of  the  testator.  Ex  parte  Ellis,  1  Atk.  101 ;  Ex  parte  Bntler,  1  Atk.  210,  213; 
Note  per  Lord  Mansfield,  3  Burr.  1369 ;  Farr  o.  Newman,  4  T.  R.  629,  per  Grose,  J. ; 
Viner  v.  Cadell,  3  Esp.  88. 

If  a  bankmpt  who  holds  the  legal  title  to  property  has  also  a  share  in  the  beneficial 
interest  therein,  the  legal  title,  it  is  said,  passes  to  his  assignee  in  bankruptcy. 
Bum  0.  Carvalho,  4  B.  &  Ad.  382 ;  1  A.  ft  £.  883 ;  4  M.  ft  Cr.  695,  s.  c. ;  Leslie  v. 
Guthrie,  1  B.  N.  C.  697  (semble) ;  Dangerfield  v.  Thomas.  9  A.  ft  E.  292  (sembU) ;  Pam- 
ham  V.  Hurst,  8  M.  ft  W.  743  (semble) ;  Boddington  v.  Castelli,  1  E.  ft  B.  879  {wmbU) ; 
Rhoades  i;.  Blackiston,  106  Mass.  334  {eemble)  ;  Swepson  v.  Rouse,  65  N.  Ca.  34.  But 
this  rule  should  not  apply  where  the  bankrupt  is  expressly  a  trustee.  Lewin,  Trusts 
(7th  ed.),  220,  221 ;  Webster  v.  Scales,  4  Doug.  7. 

Wherever  the  assignee  of  a  bankrupt  trustee  does  acquire  the  legal  title,  he  takes  it 
of  course  subject  to  the  same  equities  to  which  it  was  subject  in  the  hands  of  the 
trustee.  Taylor  v.  Wheeler,  2  Vern.  564;  Tyrrell  v.  Hope,  2  Atk.  558;  Ex  parte 
Coysegame,  I  Atk.  192;  Ex  parte  Dumas,  2  Yes.  582,  585;  Hinton  v.  Hinton,  2  Yea. 
631,  633  ;  Bowles  v.  Rogers,  6  Yes.  95,  n.  (55) ;  Mitford  v.  Mitford,  9  Yes.  87,  100; 
Mestaer  v.  Gillespie,  11  Yes.  621,  624 ;  Ex  parte  Hanson,  12  Yes.  346,  349  ;  Ex  parte 
Herbert,  13  Yes.  183, 188 ;  Grant  v.  Mills,  2  Y.  ft  B.  306,  309 ;  Waring  v.  Corentiy, 
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2  M.  &  E.  406;  Jones  v.  Mossop,  3  Hare,  568,  572;  Frith  v.  Cartland,  2  H.  &  M. 
417;  Fleemiog  v.  Howden,  L.  R.  1  Sc.  Ap.  372;  ExparU  Rabbidge,  8  Ch.  D.  367; 
Harris  o.  Traman,  7  Q.  B.  D.  340,  356;  Cook  v.  Tnllis,  18  Wall.  332;  Yeatman  v. 
Savings  Inst.,  95  U.  S.  767 ;  Stewart  p.  Piatt,  101  U.  8.  731 ;  Hanselt  v.  Harrison,  105 
U.  S.  401 ;  Scammon  v.  Bowers,  1  Hask  496;  Williamson  v,  Colcord,  1  Hask.  620; 
Exchange  Bank  v.  Stone,  80  Ky,  109;  Chace  v.  Chapin,  130  Mass.  128;  Holmes  v. 
Winchester,  133  Mass.  140;  Sibley  v.  Qoinsigamond  Bank,  138  Mass.  515;  Low  v. 
Welch,  139  Mass.  33 ;  Smjthe  v,  Spragne,  149  Mass.  312 ;  Be  Howe,  1  Paige,  125, 128 ; 
Lndwig  V.  Highlej,  5  Barr,  132, 138  {amnbU). 

The  mle  is  the  same  where  a  trustee  makes  an  assignment  of  tmst  property  for  the 
benefit  of  his  creditors.  Frow  v»  Downman,  11  Ala.  880;  Walker  v.  Miller,  11  AJa. 
1067 ;  Willis  v.  Henderson,  5  HI.  13  ;  O'Hara  p.  Jones^^  46  111.  288 ;  Roberts  v,  Corbin, 
26  Iowa,  315 ;  Kayser  t;.  lieavenrich,  5  Allll.  814,  "540 ;  Com  v.  Sims,  3  Met.  (Ky.) 
891 ;  Bridgeford  u.  Barboor,  80  Kj.  529 ;  Tyler  v.  Abington,  65  Md.  18 ;  Clarke  v. 
FUnt,  22  Pick.  281 ;  Chace  v.  Chapin,  130  Mass.  128 ;  Pieiwrn  v.  lianning,  2  Mich.  445 
(orermling  Hollister  v.  Loud,  2  Mich.  309) ;  Flanigan  v.  Lampman,  12  Mich.  61 ; 
Brown  o.  Brabb,  67  Mich.  17 ;  Paine  v.  Aberdeen  Co.,  60  Bftiss.  360 ;  Peet  p.  Spencer,  90 
Mo.  384 ;  Haggerty  t;.  Palmer,  6  Johns.  Ch.  437 ;  Bt  Howe,  1  Paige,  125 ;  Slade  v.  Van 
Vechten,  11  Paige,  21 ;  Griffin  v.  Marqaardt,  17  N.  T.  28;  Van  Ueusen  v.  Radcliff,  17 
N.  Y.  580  (orermling  opinion  of  Kent,  C,  in  Dey  v,  Dunham,  2  Johns.  Ch.  182, 188) ; 
Bliss  9.  Cottle,  82  Barb.  322 ;  Reed  v.  Sands,  37  Barb.  185 ;  Coates  v.  First  Bank,  91 
N.  Y.  20;  Arnold  u,  Morris,  7  Daly,  498;  Knift  u,  Qulles,  2  Cincin.  S.  C.  R.  116 ;  Mor- 
gan V.  Kinney,  38  Oh.  St  610 ;  Manning  v.  Pnrcell,  46  Oh.  St.  102;  Mellon's  App.,  32 
Pa.  121 ;  Lancaster  Bank  v.  Haver,  114  Pa.  216;  Williams  t;.  Winsor,  12  R.  L  9; 
Plumkett  V.  Carew,  1  Hill,  Ch.  169;  Rohrbough  v.  Leopold,  68  Tex.  254.  But  see 
ooafra,  Wickham  v.  Martin,  13  Grat  427  ;  Evans  v,  Gieenhow,  15  Grat  153. 

The  possession  of  tmst  property  by  the  tmstee  does  not  bring  it  within  the  "  order 
and  disposition  "  clause  of  the  English  Bankruptcy  Acts.  See  authorities  cited  $upra 
p.  277,  n.  4.— EiK 
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SECTION  VI.  (continued.) 
(6)  Bankbuftgt  or  thb  Cestui  qub  Tkubt. 

BRANDON  V.  BOBINSON. 

In  Chanoert,  before  Lord  Eldon,  C,  December  18,  1811. 

[Bqxjrted  in  18  Veaeif,  429.^] 

The  bill  stated  that  Stephen  Goom,  by  his  will,  dated  the  Ist  of 
August,  1808,  devised  and  bequeathed  to  the  defendants  Robinson 
and  Davies  all  his  real  and  personal  estates  upon  trust  to  sell,  and  to 
divide  or  otherwise  apply  the  produce  to  the  use  of  all  and  every  his 
child  or  children,  living  at  his  decease,  in  equal  proportions ;  deduct- 
ing from  the  share  of  Thomas  Goom  the  sum  of  J^500  which  had  been 
advanced  to  him,  and  from  .the  share  of  William  Goom  what  should 
be  due  from  him  to  the  testator  at  his  decease,  —  the  said  sums  so  to 
be  deducted  to  be  divided  equally  among  the  other  childi*en ;  and  he 
declared  his  will,  that  the  said  several  legacies,  shares,  and  eventual 
interests  of  such  of  the  legatees  as  at  the  time  of  his  decease  should 
have  attained  the  age  of  twenty-one  should  be  considered  as  vested 
interests ;  and,  if  there  should  be  but  one  survivor,  upon  trust  to  pay 
and  transfer  the  same  unto  such  only  survivor,  his  or  her  executors, 
&c.,  for  his  or  her  own  use,  subject  nevertheless  to  such  directions  as 
after  mentioned  in  respect  to  the  shares  or  interests  of  such  of  the 
said  legatees  as  were  females,  and  also  in  respect  to  the  share  and 
interest  of  the  said  Thomas  Goom ;  and  he  directed  that  the  eventual 
share  and  interest  of  his  said  son  Thomas  Goom,  of  and  in  his  estate 
and  effects,  or  the  produce  thereof,  should  be  laid  out  in  the  public 
funds  or  in  govemmentsecurHigg^^  interest  by  and  in  the  names  of 
his  said  trustees,  Acliluniig  nis  Ul^  and  that  the  dividends^  interest, 
^  and  produce  thereof ,l  as  the  same  became  due  and'^pajable,  should  be 

paid  by  them  from  time  to  time  into  his  own  proper  handsf^or  on  his 
proper  order  and  receipt,  subscribed  with  his  gwn^^roper  hand,  to 
Intent  the  same  should  not  be  grantable,  transferabLa^-jfTSIEESise 
a8sigilflt^2''.by  way  gf  anticipation  of  any  unreceived  paymeat  or 
payments  thereof,  or  of  any  part  thereof ;  and  that  upon  his  decease 
the  principal  of  such  share,  together  with  the  dividends  and  interest 
and  produce  thereof,  should  be  paid  and  applied  by  his  trustees  or 
executors,  their  heirs,  executors,  &c.,  unto  and  amongst  such  person 
or  persons  as  in  a  course  of  adminisb'ation  would  become  entitled 
to  any  personal  estate  of  his  said  son  Thomas  Goom,  and  as  if  the 
same  had  been  personal  estate  belonging  to  him,  and  he  had  died 
intestate. 

^1  Boae,  197,  B.C.  — Ex>. 
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The  bill  further  stated,  that  after  the  death  of  the  testator  his  son 
Thomas  Goom,  having  attained  the  age  of  twenty-one,  became  a 
bankrupt.  The  plaintiff  was  the  surviving  assignee  under  the  com- 
mission ;  and  the  bill  prayed  an  execution  of  the  trusts  of  the  will 
and  an  account,  that  tiie  estates  may  be  sold,  and  the  clear  residue 
ascertained,  and  that  the  plaintiff  may  receive  the  benefit  of  such  part 
or  share  thereof,  or  of  the  interest  therein,  as  he  shall  be  entitled  to  as 
assignee  under  the  commission. 

To  this  bill  the  defendants,  the  trustees,  put  in  a  general  demurrer. 

Mr.  Hart  and  Mr.  Homey  in  support  of  the  demurrer. 

Mr.  Leach  and  Mr.  BoupeUj  for  the  plaintiff,  gave  up  the  claim  to 
the  principal.^ 

The  Lord  Chancellor  [Eldon].  There  is  no  doubt  that  property 
may  be  given  to  a  man  until  he  shall  become  bankrupt.'  It  is  equally 
clear,  generally  speaking,  that  if  property  is  given  to  a  man  for  his 
life,  the  donor  cannot  take  away  the  incidents  to  a  life-estate ;  and,  as  I 
have  observed,  a  disposition  to  a  man  until  he  shall  become  bankrupt, 
and  after  his  bankruptcy  over,  is  quite  different  from  an  attempt  to 
give  to  him  for  his  life,  with  a  proviso  that  he  shall  not  sell  or  alien  it. 
Tf  thatfinnilitifffi  is  so  eTprfiflflH  as  tft  nmnnnt  t^-iL  limitation^  roduoing 
the  interest  short  of  a  life-estate,  neither  the  man  nor  his  assignees 
can  have  it  beyond  the  period  limited. 

In  the  case  of  Foley  v.  Bumell,^  this  question  afforded  much  argu- 
ment. A  great  variety  of  clauses  and  means  was  adopted  by  Lord 
Foley  with  the  view  of  depriving  the  creditors  of  his  sons  of  any 
resort  to  their  property ;  but  it  was  argued  here,  and,  as  I  thought, 
admitted,  that  if  the  property  was  given  to  the  sons,  it  must  remain 
subject  to  the  incidents  of  property,  and  it  could  not  be  preserved  from 
the  creditors,  unless  given  to  some  one  else. 

So  the  old  way  of  expressing  a  trust  for  a  married  woman  was,  that 
the  trustees  should  pay  into  her  proper  hands,  and  upon  her  own  re- 
ceipt only;  yet  this  court  always  said  she  might  dispose  of  that 
interest,^  and  her  assignee  would  take  it ;  as,  if  there  was  a  contract, 
entitling  the  assignee,  this  court  would  compel  her  to  give  her  own 
receipt,  if  that  was  necessary  to  enable  him  to  receive  it.    It  was  not 

1  The  argnments  of  coonsel  are  omitted.  —  Ed. 

*  Manning  v.  Chambers,  1  De  G.  &  8m.  282 ;  Sharp  v.  Coeserat,  20  Beav.  470 ; 
Rochford  v.  Hackman,  9  Hare,  475 ;  Joel  v.  Mills,  3  K.  &  J.  458 ;  Hatton  t^.  May,  3 
Ch.  D,  148;  Re  Bedson's  Tmsto,  28  Ch.  D.  523;  Nichols  v.  Eaton,  91  U.  S.  716; 
Bull  V.  Kj.  Bank  (Ky.,  1890),  14  S.  W.  R.  425;  Warner  v.  Rice,  66  Md.  486,  440; 
BramhaU  v.  Ferris,  14  N.  T.  41 ;  V7ieting  t;.  BeUinger,  50  Hon,  324,  329 ;  Tillinghast 
V.  Bradford,  5  R.  I.  205 ;  Heath  v.  Bishop,  4  Rich.  £q.  46  Accord. 

Conf.  Dayidson  v.  Chalmers,  33  Beav.  653  (but  see  State  Bank  v.  Forney,  2  Ired. 
£q.  181). 

See  also  A6  Jones's  Will,  23  L.  T.  Rep.  211 ;  Metcalfe  v.  Metcalfe,  43  Ch.  D.  633. 
—  Ei>. 

»  1  Bro.  C.  C.  274. 

«  Fybns  v.  Smith,  1  Yes.  Jr.  189 ;  3  Bro.  C.  C.  340.  See  the  notes,  I  Yes.  Jr.  194 ; 
6  Yes.  17. 


396  BRANDON  V.  B0B1N80N.  [CHAP.  IIL 

before  Miss  Watson's  Case  that  these  words,  *^  not  to  be  paid  by  an- 
ticipation," &c.,  were  introduced.  I  believe  these  were  Lord  Thar- 
low's  own  words,  with  whom  I  had  much  conversatioa  upon  it.  He 
did  not  attempt  to  take  away  any  power  the  law  gave  her,  as  incident 
to  property,  which,  being  a  creature  of  equity,  she  could  not  have  at 
law ;  but  as  under  the  words  of  the  settlement  it  would  have  been 
hers  absolutely,  so  that  she  could  alien.  Lord  Thurlow  endeavored  to 
prevent  that  by  imposing  upon  the  trustees  the  necessity  of  paying  to 
her  from  time  to  time,  and  not  by  anticipation ;  reasoning  thus,  that 
equity,  making  her  the  owner  of  iJb,  and  enabling  her,  as  a  married 
woman,  to  alien,  might  limit  her  power  over  it :  but  the  case  of  a  dis- 
position to  a  man,  who,  if  he  has  the  property,  has  the  power  of 
aliening,  is  quite  different. 

This  is  a  singular  trust.  If  upon  these  words  it  can  be  established 
that  he  had  no  interest,  until  he  tenders  himself  personally  to  the 
trustees  to  give  a  receipt,  then  it  was  not  his  property  until  then; 
but  if  personal  receipt  is  in  the  construction  of  this  couil  a  necessary 
act,  it  is  very  difficult  to  maintain  that  if  the  bankrupt  would  not  give 
a  receipt  during  his  life,  and  an  arrear  of  interest  accrued  during  his 
whole  life,  it  would  not  be  assets  for  his  debts.    It  clearly  would  be  so. 

Next,  is  there  in  this  will  enough  to  show  that,  as  this  interest  is 
not  assignable  by  way  of  anticipation  of  any  unreceived  payment, 
therefore  it  cannot  be  assigned  and  transferred  under  the  commission 
of  bankruptcy?  To  prevent  that  it  must  be  given  to  some  one  else ; 
and  unless  it  can  be  established  that  this  by  implication  amounts  to  a 
limitation,  giving  this  interest  to  the  residuary  legatee,  it  is  an  equi- 
table  interest,  capable  of  being  parted  with.  The  principal,  at  the 
death  of  the  bankrupt,  will  be  under  quite  different  circumstances. 
The  testator  had  a  right  to  limit  his  interest  to  his  life ;  giving  the 
principal  to  such  person  as  may  be  his  next  of  kin  at  his  death,  to  take 
it  as  the  personal  estate,  not  of  the  son,  but  of  him  the  testator,  —  as 
if  it  was  the  son's  personal  estate,  but  as  the  gift  of  the  testat(»:. 

The  demurrer  must^  upon  the  whole,  be  overruled.^ 

^  Graves  v.  Dolphin,  1  Sim.  66 ;  Gzeen  v,  Spioer,  1  Rubs.  &  M.  395 ;  Piercy  v, 
Boberts,  1  M.  &  E.  4 ;  Snowdon  v.  Dales,  6  Sim.  524 ;  Yoanghnsbaiid  v,  Gisboine 
(questioning  Twopenny  v,  Peyton,  10  Sim.  487) ;  Bif^n  v.  Norton,  8  Beav.  63 ;  Page 
V,  Way,  3  Beav.  20 ;  Lord  v.  Bonn,  2  Y.  &  C  C.  C.  98 ;  Kearsley  v.  Woodcock,  3  Hare, 
185;  Rochford  o.  Hackman,  9  Hare,  475,  480  {$emble);  Wallace  o.  Anderson,  16 
Beav.  533 ;  Sanford  v.  LacUand,  2  DilL  6  {tembie) ;  Ragely  v.  Bobinson,  10  Ala.  702 ; 
Bo1)ertson  v.  Johnston,  36  Ala.  197 ;  Smith  o.  Moore,  37  Ala.  327 ;  Joaes  v.  Beeee^ 
65  Ala.  134;  Taylor  v.  Harwell,  65  Ala.  1 ;  BeU  p.  Watkins,  82  Ala.  512;  Lindsay 
V.  Harrison,  8  Ark.  302,  311  ($emble);  Easterly  v,  Kenny,  96  Conn.  18  {$emUe); 
Gray  o.  Corbit,  4  Del.  Ch.  135, 167 ;  Kempton  v.  Hallowell,  24  Ga.  52 ;  Gray  v,  Obear, 
54  Ga.  231 ;  Bailie  v,  McWborter,  56  Ga.  183 ;  Samuel  v.  Salter,  3  Met.  (Ey.)  259 ; 
Knefler  p.  Siureve,  78  Ky.  297  {$emble) ;  Parsons  v.  Spencer,  88  Ey.  305 ;  Marshall 
V.  Bash,  87  Ky.  116;  WooUey  v.  Preston,  82  Ey.  415;  Bland  v.  Bland  (Ky.,  1890), 
14  S.  W.  R.  423 ;  Bnll  v.  Ky.  Bank  (Ky.,  1890),  14  S.  W.  R.  425 ;  Hallett  v.  Thomp- 
son, 5  PAige,  583 ;  Bryan  v..  Knickerbacker,  1  Barb.  Ch.  409 ;  Havens  v.  Healy,  15 
Barb.  296;  Rome  Bank  v.  Eames,  4  Abb.  Ap.  83,  99;  Bramhall  p.  Ferris,  14  K.  Y. 
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BROADWAY  NATIONAL  BANK  v.  C.  W.  ADAMS,  and 

Anotheb. 

In  thb  Sufbemb  Judicial  Cottbt,  Massachusetts,  Noyehbeb  17, 

18,  1881,  Masch  27,  Juke  29,  1882. 

[Reported  tfi  133  Magiochuutti  Reports,  170.] 

Morton,  C.  J.  The  object  of  this  bill  in  equity  is  to  reach  and 
apply  in  payment  of  the  plaintiff's  debt  due  from  the  defendant  Adams 
the  income  of  a  trust  fund  created  for  his  benefit  by  the  will  of  his 
brother.  The  eleventh  article  of  the  will  is  as  follows:  '^  I  give  the 
sum  of  seventy-five  thousand  dollars  to  my  said  executors  and  the 
survivors  or  survivor  of  them,  in  trust  to  invest  the  same  in  such  man- 
ner as  to  them  may  seem  prudent,  and  to  pay  the  net  income  thereof, 
semi-annually,  to  my  said  brother  Charles  W.  Adams.^during  his  nato-L 
pa^li^e-  such  payments  to  be  made  to  him  personally  when  convenient, 
oSerwise,  upon  his  order  or  receipt  in  writing ;  in  either  case  free  from 
the  interference  or  control  of  his  creditors,  my  intention  being  that  the 
use  of  said  income  shall  not  be  anticipated  by  assignment.  At  the 
decease  of  my  said  brother  Charles,  my  will  is  that  the  net  income  of 
said  seventy-five  thousand  dollars  shall  be  paid  to  his  present  wife,  in 
case  she  survives  him,  for  the  benefit  of  herself  and  all  the  children  of 
said  Charles,  in  equal  proportions,  in  the  manner  and  upon  the  condi« 
tions  the  same  as  herein  directed  to  be  paid  him  during  his  life,  so 
long  as  she  shall  remain  single.  And  my  will  is,  that,  after  the  de- 
cease of  said  Charles  and  the  decease  or  second  marriage  of  his  said 
wife,  the  said  seventy-five  thousand  dollars,  together  with  any  accrued 
interest  or  income  thereon  which  may  remain  unpaid,  as  herein  above 
directed,  shall  be  divided  equally  among  all  the  children  of  my  said 
brother  Charles,  by  any  and  all  his  wives,  and  the  representatives  of 
any  deceased  child  or  children  by  right  of  representation." 

There  is  no  room  for  doubt  as  to  the  intention  of  the  testator.  It  is 
clear  that,  if  the  trustee  was  to  pay  the  income  to  the  plaintiff  under 
an  order  of  the  court,  it  would  be  in  direct  violation  of  the  intention  of 
the  testator  and  of  the  provisions  of  his  will.    The  court  will  not  com- 


41, 44 ;  Dick  9.  Pitchford,  1  Der.  &  B.  Eq.  480 ;  Bank  v.  Forney,  2  Ired.  Eq.  181, 184 ; 
Mebane  v.  Mebane,  4  Ired.  Kq.  131 ;  Pace  v.  Pace,  73  N.  Ca.  119,  Hobbs  v.  Smith, 
15  Oh.  St.  419;  Wallace  v.  Smith,  2  Handy,  79,  Tillinghast  v.  Bradford,  5  R.  L 
205;  Heath  v.  Bishop,  4  Rich.  Eq.  46;  Wjrlie  o.  White,  10  Rich.  Eq.  294  j  Nickell 
V.  Handly,  10  Grat.  336  (iembU) ;  Bridge  v.  Ward,  35  Wis.  687,  690;  Harris  v.  Jndd, 
3  Hawaiian,  421  Accord. 

See  also  the  admirable  discussion  of  this  qnestion  in  Gray,  Restraints  on  Alienih 
tion,  §§  134-277  a. 

The  cases  contra  will  be  fonnd  infra,  p.  400,  n.  2.  In  the  note  jnst  referred  to,  as 
well  as  in  this  note,  the  citations  include  not  only  bankruptcy  cases,  bat  also  those 
inyolving  the  rights  of  creditors  proceeding  by  bills  for  eqnitable  execution,  and  cases 
illnstrating  the  cestui  que  trust's  right  of  Yolnntary  alienation,  a  common  principle 
running  through  them  all.  ^  Ed. 
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pel  the  tnistee  thus  to  do  what  the  will  forbids  him  to  do,  unless  the 
provisions  and  intention  of  the  testator  are  onlawful. 

The  question  whether  the  founder  of  a  trust  can  secure  the  income 
of  it  to  the  object  of  hb  bounty,  by  providing  that  it  shall  not  be  alien- 
able by  him  or  be  subject  to  be  ti^en  by  his  creditors,  has  not  been 
directly  adjudicated  in  this  Commonwealth.  The  tendency  of  our  de- 
cisions, however,  has  been  in  favor  of  such  a  power  in  the  founder.^ 

It  is  true  that  the  rule  of  the  common  law  is,  that  a  man  cannot 
attach  to  a  grant  or  transfer  of  property,  otherwise  absolute,  the  con- 
dition that  it  shall  not  be  alienated ;  such  condition  being  repugnant 
to  the  nature  of  the  estate  granted.' 

Lord  Coke  gives  as  the  reason  of  the  rule,  that  "it  is  absurd  and 
repugnant  to  reason  that  he,  that  hath  no  possibility  to  have  the  land 
revert  to  bim,  should  restrain  his  feoffee  in  fee  simple  of  all  his  power 
to  alien,"  and'  that  this  is  "  against  the  height  and  puritie  of  a  fee 
simple."  By  such  a  condition,  the  grantor  undertakes  to  deprive  the^ 
property  in  the  hands  of  the  grantee  of  one  of  its  legal  incidents  and 
attributes,  namely,  its  alienability,  which  is  deemed  to  be  against  public 
policy.  But  the  reasons  of  the  rule  do  not  apply  in  the  case  of  a  trans- 
fer of  property  in  trust.  By  the  creation  of  a  trust  like  the  one  before 
us,  the  trust  property  passes  to  the  trustee  with  all  its  incidents  and 
attributes  unimpaired.  He  takes  the  whole  legal  title  to  the  property, 
with  the  power  of  alienation ;  the  cestui  que  trust  takes  the  whole  le^ 
title  to  the  accrued  income  at  the  moment  it  is  paid  over  to  him. 
Neither  the  principal  nor  the  income  is  at  any  time  inalienable. 

The  quest^oii  whether  the  rule  of  the  common  law  should  be  applied 
to  equitabl^ife)estates  created  by  will  or  deed,  has  been  the  subject 
of  conflicting  adjudications  by  different  courts,  as  is  fully  shown  in 
the  able  and  exhaustive  arguments  of  the  counsel  in  this  case.  As 
is  stated  in  Sparhawk  v.  Cloon,'  from  the  time  of  Lord  Eldon  the 
rule  has  prevailed  in  the  English  Court  of  Chancery,  to  the  extent  of 
holding  that  when  the  income  of  a  trust  estate  is  given  to  any  person 
(other  than  a  married  woman)  for  life,  the  equitable  estate  for  life  is 
alienable  by,  and  liable  in  equity  to  the  debts  of,  the  cestui  que  trusty 
and  that  this  quality  is  so  inseparable  from  the  estate  that  no  provision, 
however  express,  which  does  not  operate  as  a  cessor  or  limitation  of  the 
estate  itself,  can  protect  it  from  his  debts. ^    Brandon  v.  Robinson. 

The  English  rule  has  been  adopted  in  several  of  the  courts  of  this 
country.' 

Other  courts  have  rejected  it,  and  have  held  that  the  founder  of  a 

1  Braman  v.  Stiles,  2  Pick.  460 ;  Perkins  v.  Hays,  S  Gray,  405 ;  Russell  v.  Grinnell, 
105  Mass.  425;  Hall  v.  Williams,  120  Mass.  S44;  Sparhawk  v,  Cloon,  125  Mass.  263. 

>  Co.  Lit.  223  a ;  Blackstone  Bank  v.  I>ayis,  21  Pick.  42. 

>  125  Mass.  263. 

^  Green  v,  Spicer,  1  R.  &  My.  395 ;  Rochford  v.  Hackman,  9  Hare,  475 ;  Trappes  o. 
Meredith,  9  Eq.  229 ;  Snowdon  v.  Dales,  6  Sim.  524 ;  Rippon  r.  Norton,  2  Beav.  63. 

A  Tillinghast  v.  Bradford,  5  R.  L  205;  Heath  v.  Bishop,  4  Rich.  £q.  46 ;  Dick  v 
Pitchford,  1  Der.  &  Bat.  £q.  480;  Mebane  r.  Mebane,  4  Ired.  £q.  131. 
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troBt  may  secare  the  benefit  of  it  to  the  object  of  his  bounty,  by  pro- 
viding that  the  income  shall  not  be  alienable  by  anticipation,  nor  sub- 
ject to  be  taken  for  his  debts.^ 

The  precise  point  involved  in  the  case  at  bar  has  not  been  adju* 
dicated  in  this  Commonwealth ;  but  the  decisions  of  this  court  which  we 
have  before  cited  recognize  the  principle,  that,  if  the  intention  of  the 
founder  of  a  trust,  like  the  one  before  us,  is  to  give  to  the  equitable 
life  tenant  a  qualified  and  limited,  and  not  an  absolute,  estate  in  the 
income,  such  life  tenant  cannot  alienate  it  by  anticipation,  and  his 
creditors  cannot  reach  it  at  law  or  in  equity.  It  seems  to  us  that  this 
principle  extends  to  and  covers  the  case  at  bar.  The  founder  of  thii 
trust  was  the  absolute  owner  of  his  property.  He  had  the  entir 
,to  dispose  of  it,  either  by  an  absolute  gift  t^  hig  hmt.h«^|'^  ^j^  ^  f^^^ 

with  ftiinli  riiUII'lJiUmiU  ilF  llimrAfu^im    nnf.  rpniio|i^nt.   \n  Ifi^^Rfthft  aytw 

fit  to  impose,  ills  uleai  lUlUlillUU,  Os  dbown  in  his  will,  was  not  to  give 
his  brother  an  absolute  right  to  the  income  which  might  hereafter  ac- 
crue upon  the  trust  fund,  with  the  power  of  alienating  it  in  advance, 
but  only  the  right  to  receive  semiannually  the  income  of  the  fund, 
which  upon  its  payment  to  him,  and  not  before,  was  to  become  his 
absolute  property.    Hia  intenf^/^^g  /^»fjiif  ^^  \^^  fprried  ont.  unless  they 


mblic  policy.  There  is  nothing  in  the  nature  or  tenure  of 
the  estate  given  to  the  cestui  que  trust  which  should  prevent  this.  The 
power  of  alienating  in  advance  is  not  a  necessary  attribute  or  incident 
of  such  an  estate  or  interest,  so  that  the  restraint  of  such  alienation 
would  introduce  repugnant  or  inconsistent  elements. 

We  are  not  able  to  see  that  it  would  violate  any  principles  of  sound 
public  policy  to  permit  a  testator  to  give  to  the  object  of  his  bounty 
such  a  qualified  interest  in  the  income  of  a  trust  fund,  and  thus  provide 

fflinst  the  improvid^nnft  yy  "iififrr-^ — i  gf  thn  banrficiary.  The  only 
grouna  upon  wnicK  it  can  be  held  to  be  against  public  policy  is,  that  it 
defrauds  the  creditors  of  the  beneficiary. 

It  is  argued  that  investing  a  man  with  apparent  wealth  tends  to  mis- 
lea^  (^reditors,  and  fcnW^i^^^nA  fh^m  i^  grivp  him  orpHit..  Thfi  anaiyftr  iSt 
^  thftj;  creditors  have  no  right  to  rely  "p^n  prnr'^**J  ^^'''f  hrii'  and  to 
give  him  credit  upon  the  basis  of  an  estate  which,  by  the  instrument 
'  creating  it,  is  declared  to  be  inalienable  by  hunrabcrnot  liable  for  his 
debts.  By  the  exercise  of  proper  diligence  they  can  ascertain  the  na- 
ture and  extent  of  his  estate,  especially  in  this  Commonwealth,  where 
^all  wills  and  moat  deeds  are  sproad  iipnn  thp.  py^blifi  rcnordfl.  There  is 
the  same  danger  of  tlieir  being  misled  by  false  appeaFBnces,  and  in- 
duced to  give  credit  to  the  equitable  life  tenant  when  the  will  or  deed 
of  trust  provides  for  a  cesser  or  limitation  over,  in  case  of  an  attempted 
alienation,  or  of  bankruptcy  or  attachment,  and  the  argument  would 
lead  to  the  conclusion  that  the  English  rule  is  equally  in  violation  of     ^ 

1  Holdship  V.  Patterson,  7  Watts,  547 ;  Shankland's  Appeal,  47  Penn.  St.  113 ;  Rife      ^ 
9.  Geyer,  59  Penn.  St.  393 ;  White  p.  White,  80  Vt.  338 ;  Pope  o.  EUiott,  8  B.  Mon.  56  ; 
Nichols  p.  Eaton,  91  U.  S.  716 ;  Hyde  v.  Woods,  94  U.  S.  533. 
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public  policy.  We  do  not  see  why  the  founder  of  a  tmst  may  not 
directly  provide  that  his  property  shall  go  to  his  beneficiary  with  the 
restriction  that  it  shall  not  be  alienable  by  an^cipation,  and  that  his 
creditors  shall  not  have  the  right  to  attach  it  in  advance,  instead  of 
indirectly  reaching  the  same  result  by  a  provision  for  a  cesser  or  a 
limitation  over,  or  by  giving  his  trustees  a  discretion  as  to  paying  it. 
He  has  the  entire  Jus  disponendi^  which  imports  that  he  may  give  it 
absolutely,  or  may  impose  any  restaictions  or  fetters  not  repugnant  to 
the  nature  of  the  estate  which  he  gives.  Under  our  system,  creditors 
may  reach  all  the  property  of  the  debtor  not  exempted  by  law,  but  they 
cannot  enlarge  the  gift  of  the  founder  of  a  trust,  and  take  more  than 
he  has  given. 

The  rule  of  public  policy  which  subjects  a  debtor's  prc^rty  to  the 
payment  of  his  debts^  does  not  subject  the  property  of  a  donor  to  the 
debts  of  his  beneficiary,  and  does  not  give  the  creditor  a  right  to  com- 
plain that,  in  the  exercise  of  his  absolute  right  of  disposition,  the  donor 
has  not  seen  fit  to  give  the  property  to  the  (Creditor,  but  has  left  it  out 
of  his  reach. 

Whether  a  man  can  settle  his  own  property  in  trust  for  his  own 
benefit,  so  as  to  exempt  the  income  from  alienation  by  him  or  attach- 
ment in  advance  by  his  creditors,  is  a  different  question,  which  we  are 
not  called  upon  to  consider  in  this  case.^  But  we  are  of  opinion  that 
any  other  person,  having  the  entire  right  to  dispose  of  his  property, 
may  settle  it  in  trust  in  favor  of  a  beneficiary,  and  may  provide 
that  it  shall  not  be  alienated  by  him  by  anticipation,  and  shall  not 
be  subject  to  be  seized  by  his  creditors  in  advance  of  its  payment  to 
him. 

It  follows,  that,  under  the  provisions  of  the  will  which  we  are  con- 
sidering, the  income  of  the  trust  fund  created  for  the  benefit  of  the 
defendant  Adams  cannot  be  reached  by  attachment,  either  at  law  or  in 
equity,  before  it  is  paid  to  him.  BiU  dknUsfed.* 

^       ^  This  question  has  been  answered  in  the  negatire.    Warner  v.  Rice,  66  Md.  436 ; 

\  Pacific  Bank  v,  V7indhara,  193  Mass.  175;  Jackson  v.  Van  Zedlits,  136  Mass.  34S; 

,  Mcllvaine  v.  Smith,  42  Mo.  45 ;  Lackland  v.  Smith,  5  Mo.  Ap.  153 ;  Lampert  v.  Bmj- 
del,  96  Mo.  439  (semble) ;  Mackason's  App.,  42  Pa.  330;  Andress  o.  Lewis,  17  V7.  N. 
.(Pa.)  270 ;  Lewis  v.  Miller,  22  W.  N.  (Pa.)  94 ;  Ghormlej  v.  Smith,  139 Pa.  584.  ~Ed. 
s  Nichols  V.  Eaton,  91  IJ.  S.  711  {semble) ;  Hyde  v.  Woods,  94  U.  S.  523  (semb/s, 
but  see  l^ichols  v.  Levy,  5  Wall.  433,  441) ;  Steib  v.  Whitehead,  111  PL  247 ;  Spindle 
-  V.  Shreve,  111  U.  S.  542,  4  Fed.  Rep.  136  (based  on  an  IUm3fS^ifiC«C8fr%SBerts  v. 
Sterens,  84  Me.  325 ;  Smith  v.  Towers,  69  Md.  77  ( Alvey,  C.  J.,  and  Bryan,  J.,  dis- 
senting) ;  Braman  v.  Stiles,  2  Pick.  460  (eembU) ;  Billings  r.  Marsh,  153  Mass.  311 ; 
Leigh  V.  Harrison  (Miss.  1892),  11  S.  R.  604;  Lampert  v.  Haydel,  96  Mo.  439 ;  Pa^ 
tridge  v.  Cavender,  96  Mo.  452 ;  (compare  Bank  of  Commerce  v.  Chambers,  96  Mo. 
459 ;)  Fisher  v.  Taylor,  2  Rawle,  33 ;  Vanx  v,  Parke,  7  Watts  &  8. 19 ;  Norris  v.  John- 
ston, 5  Barr,  287 ;  Eyrick  v.  Hetrick,  13  Pa.  488 ;  Shankland's  App.,  47  Pa.  113 ;  Rife 
V.  Geyer,  59  Pa.  393  ;  Keyser  v.  Mitchell,  67  Pa.  473 ;  Overman's  App.,  88  Pa.  276 ; 
Thackaxa  v,  Mintser,  100  Pa.  151 ;  Guardians  o.  Mintzer,  16  Phiia.  449 ;  Eberly's  App., 
110  Pa.  95;  Ghormley  v.  Smith,  139  Pa.  584;  Joorolomon  v.  Massengill,  86  Tenn. 
81  (overruling  Turley  v.  Massengill,  7  Lea,  853 ;  Hooberry  v.  Harding,  10  Lea»  392) ; 
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In  be  bullock. 
GOOD  V.  LICKORISH. 

Ik  Chakoeby,  befobe  Kexewich,  J.,  Mabch  17^  21,  1891. 

\EtpofUd  in  60  Law  Journal  Reports,  Chancery,  341.] 

Bt  the  will  and  codicil  of  Edwin  Bullock  (who  died  on  the  14th  of 
February,  1870),  all  the  real  and  personal  estate  of  the  testator  were 
vested  in  the  plaintifPs  Charles  Patten  Good  and  Henry  Williams,  and 
the  testator's  widow  Mary  Bnllock,  his  executors  and  tarustees,  in  trust 
for  the  testator's  children,  and  the  issue  bom  in  his  lifetime  of  Mary 
Bullock,  as  she  should  by  deed  or  will  appoint,  and,  failing  such  ap- 
pointment, and  so  far  as  the  same  should  not  extend^  in  trust  for  those 
of  his  six  children  who  should  be  living  at  her  death,  and  the  issue  of 
such  as  should  be  then  dead  leaving  issue. 

Mary  Bullock,  by  her  will  dated  the  29th  of  May,  1883,  directed  and 
appointed  as  follows :  — 

^^  My  late  husband's  trustees  or  trustee  shall  stand  possessed  of 
15,000Z.,  further  part  of  the  said  net  proceeds,  upon  trust  to  invest  the 
same  in  some  or  one  of  the  modes  of  investment  by  law  authorized  for 
the  investment  of  trust  funds,  and  to  pay  the  income  of  such  invest* 
ments  to  the  said  Theodore  Walter  William  Bullock,  during  his  life  or 
until  he  shall  become  a  bankrupt  or  a  liquidating  debtor/or  cease  to  fie 
entitled  to  receive  such  income,  or  any  part  thereof,  for  his  own  per- 
sonal use  or  benefit,  by  any  means  or  for  any  purpose.  And  in  the 
event  of,  and  upon  the  said  T.  W.  W.  Bullock  becoming  a  bankrupt  or 
a  liquidating  debtor,  or  ceasing  to  be  entitled  to  receive  the  said  income, 
or  any  part  thereof,  for  his  own  personal  use  or  benefit  by  any  means 
or  for  any  purpose,  to  pay  to  him  or  apply  f  or^isb^eflt,  during  the 
remainder  of  his  life,  either  the  whole,  or  so'mucE^S^so  much  only 
of  the  said  income,  as  my  late  husband's  trustees  or  trustee  shall  in 
their  or  his  uncontrolled  discretion  tbuik.fit«  and,  subject  to  the  afore- 
said interest  hereinbefore  appointed  in  favor  of  the  said  T.  W.  W.  Bul- 
lock, my  late  husband's  trustees  or  trustee  shall  hold  the  said  15,000Z., 
and  the  investments  and  income  (including  any  accumulations  of  in- 
come) thereof,  in  trust  for  the  child,  if  only  one,  or  all  the  children 

White  V,  White,  30  Yt.  338  {$emble) ;  Barnes  v.  Dow,  59  Yt  530;  Garland  v.  Garland, 
87  Va.  758  Accord. 
See  supra,  p.  397,  n.  1,  last  paragraph.  —  Ed. 

In  a  few  jnrisdictions,  e.  g.,  California,  Kansas,  Michigan,  Minnesota,  New  Jersey, 
New  York,  and  Tennesee,  the  rights  of  creditors  of  the  cestui  que  trust  are  regulated  hy 
statute,  the  creditors  being  either  excluded  altogether,  or  allowed  to  reach  only  the  snr- 
plns  income,  that  may  remain  after  providing  for  a  suitable  support  of  the  cestui  que 
trust.  See  Gray,  Restraints  on  Alienations,  §§  286-296,  and  also  Cummings  o.  Corey, 
58  Mich.  493 ;  Hardenburgh  o.  BUir,  30  N.  J.  Eq.  645 ;  Tolles  v.  Wood,  99  N.  Y.  616  -, 
Kilroy  v.  Wood,  49  Hun,  636 ;  Hoyt's  Estate,  12  N.  Y.  Civ.  Pr.  208.  —  Ed. 
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equally  if  more  than  one,  bom  in  my  lifetime,  of  the  aaid  T.  W.  W. 
Bullock,  and  if  there  be  no  such  child,  in  trust  for  the  said  William 
Bullock,  Mary  Holyoake  Bullock,  Constance  Bullock,  and  Dorothy 
Marian  Good  as  tenants  in  common  in  equal  shares." 

The  testatrix  died  on  the  29th  of  December,  1886,  and  her  will,  and 
several  codicils  which  did  not  affect  the  above  appointment,  were 
proved  by  her  executors,  the  plaintiffs  Charles  Patten  Good  and  Heniy 
Williams,  on  the  15th  of  February,  1887. 

The  above-named  T.  W.  W.  Bullock  was  a  son  of  the  testator  and 
testatrix,  and  W.  Bullock,  M.  H.  Bullock,  and  C.  Bullock,  were  the 
children  of  E.  L.  Bullock,  a  son  of  the  testator  and  testatrix,  who  died 
in  the  lifetime  of  the  latter,  and  E.  M.  Good  was  a  child  of  L.  M.  Good, 
a  daughter  of  the  testator  and  testatrix. 

The  trustees  invested  the  15,000Z.  in  the  purchase  of  12,011/.  London 
and  North- Western  Railway  4  per  cent  perpetual  debenture  stock,  the 
interest  on  which  was  payable  on  the  15th  of  January  and  15th  of  July, 
and  the  interest  was  paid  to  T.  W.  W.  Bullock  up  to  and  including  the 
16th  of  July,  1890. 

On  the  23rd  of  August,  1890,  the  trustees  received  notice  of  a 
memorandum  of  charge  dated  the  30th  of  January,  1889,  from  T.  W.  W. 
Bullock  to  Lickorish  &  Belloni,  solicitors,  on  all  his  interest  under  the 
will  of  the  testatrix  to  secure  money  of  which  about  5001,  was  stated 
to  be  owing. 

On  the  2drd  of  October,  1890,  a  receiving  order  was  made  against 
T.  W.  W.  Bullock,  and  on  the  14th  of  November,  1890,  the  trustees 
received  a  notice  that  the  official  receiver  claimed  the  12,011Z.  stock 
as  trustee  in  the  bankruptcy  of  T.  W.  W.  Bullock ;  he  subsequently 
claimed  the  proportion  of  interest  due  at  the  date  of  the  receiving  order ; 
but  the  claims  of  the  trustee  were  afterwards  withdrawn.  The  trustees 
took  out  an  originating  summons,  asking  (inter  alia)  whether  the  plain- 
tiffs properly  might  during  the  life  of  T.  W^  W.  Bullock  apply  the 
whole,  or  any,  and  what  part,  of  the  income  of  the  trust  fund  in  pro- 
viding in  such  manner  as  they  might  from  time  to  time  think  fit  for  the 
past  and  future  lodging,  board,  clothing,  maintenance,  and  support  of 
T.  W.  W.  Bullock,  and  the  payment  of  sundry  legal  expenses  incurred 
by  him  or  on  his  behalf  in  and  since  July,  1890,  or  how  the  said  income 
ought  to  be  dealt  with  by  the  plaintiffs. 

This  summons  was  adjourned  into  Court 

Rawlins^  for  the  plaintiffs. 

MaicUoWj  for  the  assignees  of  T.  W.  W.  Bullock. 

Warmington^  Q.C.,  and  Marcy^  for  William  Bullock  and  Constance 
Emily  Whitcombe  (formerly  Constance  Emily  Bullock)  claiming  under 
the  gift  over. 

Ashion  Cross^  for  the  other  persons  entitled  under  the  gift  over,  who 
were  not  hostile  to  the  bankrupt.^ 

^  The  arguments  of  connsel  are  omitted. 
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Eekewich,  J.  (on  March  21). — At  the  conclasion  of  the  argaments 
on  this  point,  I  held  that  the  particular  assignee  represented  by  Mr. 
Maidldw  was  not  entitled  to  any  part  of  the  income  in  which  Theodore 
Walter  William  Bullock  takes  an  interest  under  the  will.  He  only 
claimed  that  which  accrued  before  notice  of  his  assignment  was  given 
to  the  trustees  of  the  will,  and  that  on  the  ground  that  until  such 
notice  was  given  the  assignment  was  not  perfect,  and  Mr.  Bullock 
could  not  until  then  be  said  to  have  ceased  to  be  entitled  to  receive  the 
income  for  his  own  personal  use  or  benefit.  I  held  that,  although  for 
some  and  important  purposes  the  assignment  might  fairly  be  said  to  be 
not  perfect  until  notice  given,  yet,  as  between  assignor  and  assignee, 
it  was  perfect  as  from  its  date,  and  operated  a  cesser  of  the  assignoi^s 
title  to  receive  the  income.  I  advert  to  this  now  because,  with  refer- 
ence to  the  point  remaining  to  be  decided,  it  is  important  to  observe 
that  the  particular  assignee  has  no  interest.  It  is  also  important  to 
observe  that  the  general  assignee  —  that  is^  the  trustee  \t}  trftnlrriiyi?y 
—  ^jaakes  no  claim.  Hehas  abstained  from  doing,  so  deliberatelyj  and  ^ 
I  have  no  doubt  wisely.  He  could  not,  so  Tar  as  I  can  see,  have  put 
Iforward  any"  tenaWe' aBguaaeni' iiL-fiupporfc  o'f  a  claim  if  made.  Jhe" 
question  is  therefore  i;ftis^  as  between  Mr.  Bullock  and  those  entitled 
under  the  gift  over — or  ^rather  such  of  them  as  claim  adversely 
toT'Tum,  for"lhey  do  not  all  actfbgether  br'taSe  the  same  view. 
Mr,  Warmington's  argument  for  them  was  that  the  language  of  the 
will  only  empowers  the  trustees  to  pay  the  income  to  Mr.  Bullock  or  to 
apply  it  for  his  benefit,  and  that  neither  of  these  things  can  be  done. 
As  regards  payment,  reliance  was  placed  on  the  decision  in  In  re  Cole- 
man ;  Henry  v.  Strong,  and  my  own  Judgment  in  In  re  Neil ;  Hem- 
ming V.  Neil,^  to  which,  on  refiection,  I  adhere ;  and  it  was  said  that 
^ay  incomeJoJtf r.  Bullock  would  be  to  make  a  payment  in  deroi 
of  the  overriding  uH^^E^ruSteei^Dankruptcy,  fmatEerefore  a 
wrongful  payment,  which  would  be  no  discharge  to  the  trustees  of  the 
will,  and_would  render  them  accpuj^ble  to  the  trustee  in  bankruptcy. 
TEafargumenf  fs,  TtBink,  well  founded.  As  regards  applications  for 
the  benefit  of  Mr.  Bullock,  the  argument  took  this  form :  It  was  said 
that  where  the  Court  has  upheld  a  discretionary  trust  for  application, 
arising  on  bankruptcy,  or  t^e  equivalent  of  bankruptcy,  the  discretion 
has  been  exercisable  with  reference  to  wife  and  children  as  well  as  the 
bankrupt,  and  the  decisions  of  the  Court  have  proceeded  on  the  impos- 
sibility of  determining  beforehand  what,  if  anything,  the  trustees  would, 
in  the  exercise  of  their  discretion,  apply  for  the  benefit  of  the  bankrupt 
as  distinguished  from  the  other  objects  of  their  power.  For  this,  refer- 
ence was  made  to  two  cases  as  examples  of  a  class,  —  Godden  v.  Crow- 
hurst'  and  Kearsley  v.  Woodcock.*  The  language  of  the  Judgments, 
and  especially  that  of  Vice-chancellor  Shadwell  in  Godden  v.  Crow- 
hurst,^  countenances  the  argument,  but  the  precise  point  which  I  have 

1  62  L.  T.  Rep.  649.  *  10  Sim.  642. 

<  3  Hare,  185.  «  10  Sim.  648. 
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now  to  consider  was  not  before  the  Court  in  either  case,  and  I  cannot 
think  that  either  Judge  intended  to  decide  it.  I  can  see  no  reason  on 
principle  for  defeating  the  obvious  intention  of  the  testatrix.  That 
obvious  intention  was  to  enable  the  trustees,  in  the  event  of  Mr.  Bul- 
lock's bankruptcy,  to  apply  for  his  benefit  the  income,  or  an  adequate 
part  of  the  income,  which  he  thereupon  ceased  to  be  entitled  to  receive. 
Tf  jp  pinor^  QTi^  ihn  trustcc  lu  baukruptcy  has  prnrtirajly  Bdmittmlj  that, 
he  can  take  no  interest  in  income  thus  applied ;  and  it  is  difficult  to  see 
how^tfannr^Dfilled  under  the  gift  over  can  successfully  claim  as  coming 
to  them  what,  if  it  does  not  come  to  them,  would  not  go  to  the  trustee 
in  bankruptcy.  The  argument  in  opposition  to  their  claim  is  strongly 
supported  by  Chambers  v.  Smith.^  It  is  a  Scotch  case,  but  the  Scotch 
law  was  expressly  stated  to  be  on  this  point  in  no  way  different  from 
that  of  England.  It  was  there  held  that  trustees  possessing  a  dis- 
cretionai'y  power,  such  as  the  trustees  of  this  will  possess,  might  exer- 
cise it  in  favor  of  the  beneficiaries  occupying  Mr.  Bullock's  position, 
notwithstanding  arrestment  by  Judgment  creditors.  The  law  is  ex- 
pounded by  the  several  learned  Lords  who  gave  their  opinions  to  the 
House,  but  it  will  suffice  to  refer  to  those  of  Lord  Chancellor  Hather- 
ley  and  Lord  Blackburn.  There  is  a  passage  in  the  Lord  Chancellor's 
judgment  ^  which  seems  to  me  directly  applicable  to  the  case  in  hand. 
It  may  be  thus  applied :  Mr.  Bullock  has  no  control  over  the  fund  when 
the  trustees  resolve  to  exercise  their  discretionary  power.  He  cannot, 
and  no  one  claiming  through  him  can,  make  a  claim  against  the  trus- 
tees for  payment  It  would  be  a  sufficient  answer  to  any  such  claim 
to  say,  ^^  We  have  postponed  such  payment  to  you  personally,  and  in- 
tend ourselves  to  apply  the  money  for  your  behoof."  And  on  page 
807  he  says,  ^^  If  I  am  correct  in  holding  as  I  do  that  the  trust  powers 
could  not  be  destroyed  by  the  objects  of  them  becoming  indebted, 
which,  indeed,  seems  the*  time  at  which  the  testator  would  have  desired 
them  to  be  brought  into  action,  then  the  trustees  are  not  innovating, 
but  only  exercising  their  rights  as  conferred  upon  them  by  theif  truster 
at  their  own  discretion."  On  page  817  Lord  Blackburn  notices  the 
great  and  fundamental  difference  between  a  gift  to  one,  either  direct  or 
through  the  medium  of  trustees,  who  are  mere  conduit-pipes  to  convey 
the  gift  to  the  beneficiary,  and  a  gift  subject  to  a  power  reserved  to 
trustees,  to  be  exercised  paraSlOTllfto  the  beneficiary  and  in  his  des-" 
pile ;  and  adds,  '^  I  think  the  arrestment  fixes  the  date  at  which  it  is  to 
be  determined  whether  tlie  arresters  have  a  right  to  attach  the  fund, 
and  anything  that  is  subsequently  done  by  the  debtor,  or  by  those  who 
have  rights  against  the  debtor,  or  by  those  who  claim  under  him, 
oomes  too  late  after  that."  In  other  woiils,  the  assignment  in  this 
case,  which  is  equivalent  to  the  arrestment  in  the  ease  before  the 
House  of  I/Mxls,  called  the  discretionary  power  of  the  trustees  into 
operation ;  and  it  would  be  a  contradiction  to  hold  that  the  power  is 
inoperative  just  when  it  was  intended  to  be  exercised.    What  the  trus- 

^  8  App.  Cas.  795.  >  3  App.  Cas.  at  p.  804. 
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tees,  in  the  exercise  of  their  discretion,  do  not  from  time  to  time  think 
fit  to  apply  for  the  benefit  of  Mr^  Bullock  goes,  by  the  words  of  the 
will,  to  those  entitled  under  the  gift  over ;  but  they  take  only  this  over- 
plus, and  cannot  claim  what  the  trustees  determine  to  apply.  I  was 
asked  by  the  trustees  to  define  the  limits  within  which  they  may  apply 
the  income  for  Mr.  Bullock's  benefit.  I  find  it  extremely  difficult  to  do 
this  in  the  abstract,  and  I  am  unwilling  to  fetter  the  trustees'  discre- 
tion, which  was  intended  to  be,  and  ought  to  be  construed  as,  large. 
I  could  not  refuse  to  determine  any  particular  question  submitted  by 
them  to  the  Court,  and  if  any  real  difi^culty  occurs,  they  would  probably 
be  justified  in  asking  the  Court's  protection.  I  can  say  no  more  at 
present  than  that  they  certainly  may,  in  my  opinion,  spend  the  whole 
or  any  part  of  the  income  in  maintenance,  using  that  word  in  its  most  V^   • 

general  and  widest  sense ;  and  I  doubt  whether  I  was  right  in  saying  in  ,^  {  i: 

the  course  of  the  argument  that  they  could  not  properly  pay  Mr.  Bui-  ^ 

lock's  debts.  The  discretion  is  vested  in  them,  and  though,  as  already 
mentioned,  they  are  entitled  to  the  assistance  of  the  Court  if  a  case  of 
real  difi^culty  occurs,  they  must  exercise  it ;  and  so  long  as  they  exer- 
cise it  honestly  —  that  is,  as  men  of  ordinary  business  habits  and  pru- 
dence, and  with  due  regard  to  all  the  circumstances  of  the  cae^— «the 
Court  will  not  interfere  with  them.^  ^^^^  •"^^i 

^  Where,  as  in  the  principal  case,  the  trost  is  to  apply,  as  disjtfgnished 
such  portion  of  the  income  of  the  tmst  fnnd  as  the  trustee  s] 
the  creditors  of  A  can  derive  no  benefit  from 


'1 


-        f  Iport  of  A,  t]  ^ 

IkvV'  \  Son,  10  Sim.  AftT*  rj^y^T^pfa" ».  ^^itj 


laSjj^rtaif  b.  ffrown,  146  Mass,  desjjsiatteiy  i;.  Vvason,  151  MbS8.'  Vbjil  A  Joriwri 
Che  creditors  can  get  nothing,  whei^  the  trustee  li&s  an  option  Us  Exclude  A  altogether. 
Ix>rd  V.  Bnnn,  2  T.  &  C.  C.  0.  98 ;  Holmes  v.  Penney,  3  K.  &  J.  90 ;  Davidson  v.  Kem- 
per, 79  Ky.  5 ;  Stanb  v.  Williams,  5  Lea,  458.    See  also  Re  Landon,  40  L.  J.  Ch.  370.  «^ 

K  the  trustee  is  to  apply  the  whole  of  the  incaiaftjor  the  support  of  A,  the  be^iuest  ^^jj^  i  ^ 
'    treatea  as  a  gift  QllL  afltf  out,  and  the  income,  wherever  Brandon  v.  Robinson  is    ,       ^ 
followed,  may  be  reached  by  A's  creditors.  >■  Green  v.  Spicer,  1  B.  &  My.  395 ;  Snow- ' 
don  V.  Dales,  6  Sim.  524 ;  Yonnghnsband  v.  Gisbome,  1  Coll.  400.    But  see  contra, 
Godden  v.  Crowhnrst,  10  Sim.  642 ;  Wetmore  v.  Tmston,  51  N.  Y.  338. 

If  the  trust  is  for  the  support  of  A  and  others,  for  example,  his  wife,  or  his  family,      ,  ,  *  * 
the  rights  of  A's  creditors  vary  in  different  jurisdictions.    In  some  cases  the  creditors 
have  been  held  entitled  to  the  whole  income,  except  a  proper  kllowance  for  the  wife  or 
the  family.    Page  v.  Way,  3  Beav.  20 ;  Kearsley  v.  Woodcock,  3  Hare,  185 ;  Wallace  v.    / 
Anderson,  16  Beav.  533.    In  others  the  creditors  have  received  nothing  because  of  the  f  T         < 

impracticability  of  dividing  the  income.    Dnrant  v.  Mass.  Co.,  2  Low.  575 ;  Hill  v.  *  « 

McKae,  27  Ala.  175;  Bell  9.  Watkins,  82  Ala.  512;  Tolland  Co.  v.  Underwood,  50 
Conn.  493 ;  Nickell  v.  Handley,  10  Grat.  336. 

If  the  tmst  IS  to  pay  the  income  to  A,  although  for  his  support,  the  creditors  if  not 
expressly  excluded  can  reach  all  that  A  is  entitled  to  even  in  jurisdictions  where  spend- 
thrift trusts  are  allowed.  Maynard  v\  Cleaves,  149  Mass.  307 ;  Slattery  v.  Wason,  151 
Mass.  266,  268.  — Ed. 


<» 


«.  ! 


406  STTTH  V.  LOOKABILL.  [CHAP.  lEL 


SECTION  VIL 
Bff  Act  of  CredUoTM. 

(a)  Cbbditobs  of  TEuerBB. 

N.  L.  STTTH  V.  JACOB  LOOKABILL. 
Ik  th£  Supbehe  Coubt,  Nobth  Cabolxma,  June  Term,  1874. 

[R^tarUd  in  71  Nmrtk  Carolina  ReporUt  95.] 

Civil  action,  to  recover  poBsession  of  certain  real  estate  tried  at  the 
Spring  Term,  1874,  of  the  Superior  Court  of  Davidson  County,  before 
his  Honor,  Judge  Cloud. 

The  plaintiff  showed  title  from  the  State  to  one  J.  M.  Lisle ;  then  a 
deed  from  Lisle  to  one  F.  M.  Camman ;  then  an  original  attachment 
against  Camman,  which  was  duly  levied  on  the  premises,  and  after 
proper  proceedings  had  thereon,  a  final  judgment  in  said  attachment, 
and  a  ven.  ex.  issued  to  sell  the  land.  Plaintiff  fbrther  showed  a  sale 
and  that  A.  B.  Stith  became  the  purchaser,  who  dying  pendente  lUe^ 
willed  the  same  to  the  plaintiff;  also,  that  the  defendant  was  in  pos- 
session. 

Here,  the  plaintiff  resting  his  case,  the  defendant  moved  the  Court  to 
non-suit  the  plaintiff,  on  the  ground  that  Camman  did  not  acquire  such 
an  interest  as  was  the  subject  of  attachment,  levy,  and  sale  under  ex- 
ecution, —  the  defendant  stating  that  if  his  Honor  should  overrule  the 
motion,  he  had  evidence  to  offer  showing  title  in  himself. 

His  Honor  sustained  the  motion  and  non-suited  the  plaintiff.  From 
this  judgment  the  plaintiff  appealed. 

The  provisions  of  the  deed  to  Camman  are  sufficiently  set  forth  in 
the  opinion  of  the  Chief  Justice. 

Bailey^  for  the  plaintiff. 

DiUard  &  GUlmery  with  whom  was  c7!  Jf.  McCorkle^  for  defendant.^ 

Pearson,  C.  J.  Upon  the  motion  to  non-suit,  the  only  question  was, 
^^  had  Camman  such  an  estate  as  was  subject  to  sale  under  execution  by 
his  creditors  ?  "  On  this  depended  the  right  of  the  plaintiff,  who  was  the 
purchaser,  to  maintain  an  action  against  the  defendant,  who  for  the  pur- 
poses ^X!.Uhe4i;iotion  stands  as  a  wrong-doen  without  cppnect^JQp,  either 
as  assignee  or  agent,  with  tlie  cestui  que  trusts  for  whom  Camman  is 
'assumed  to  have  held  the  legal  estate.  " 

Mr.  Gilmer  in  a  well-considered  argument  admitted  the  general  posi- 
tions taken  by  Mr.  Bailey,  in  respect  to  '^  uses  and  trusts,"  to-wit: 

1  The  argnmenti  of  ooonsel  are  omittecL  —  En. 
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1.  This  case  did  not  come  within  the  operation  of  Stat.  27th  Henry 
VIIL  So  the  legal  title  was  in  Camman,  subject  to  the  trusty  set  out  in 
the  deed  '^  for  the  sole  and  exclusive  benefit  of  the  members  of  a  com- 
pany called  and  known  as  the  '  Conrad  Hill  Gold  and  Copper  Com* 
pany,'"  their  successors  and  assigns  forever. 

2.  Camman,  in  the  Courts  of  law,  was  considered  to  be  the  owner 
of  the  land,  and  no  notice  was  taken  of  the  trust,  to  which  he  was 
subject. 

8.  Camman  had  power  to  assign  the  legal  estate ;  and  it  could  be  sold 
under  an  execution  against  him,  the  purchaser  taking  subject  to  the 
trust,  and  notice  being  presumed. 

4.  Under  the  old  system  the  plaintiff  would  have  been  entitled  to 
judgment  on  a  demurrer  to  the  evidence. 

Mr.  Gilmer' then  ^'  proved  by  the  books  "  that  although  the  plaintiff 
was  in  a  Court  of  law  (under  the  old  system)  treated  as  the  absolute 
owner  of  the  Estate,  still  being  a  trustee,  on  the  face  of  the  deed  by 
which  he  derives  title,  he  and  his  assignee,  whether  by  his  own  sake,  or 
that  of  the  sheriff,  is  subject  to  the  control  of  the  Courts  of  Equity,  by 
which  these  trusts  estates  were  upheld  and  treated,  as  the  recU  ownership. 
See  the  reasoning  in  Blackmer  v,  Phillips,  67  N.  C.  840. 

The  trustee  or  his  assignee  will  be  enjoined  fVom  enforcing  his  mere 
legal  right  in  order  to  take  possession  of  the  land.  From  these  premises 
he  drew  the  conclusion  that  under  our  new  system,  the  Court  acting  both 
as  a  Court  of  Equity  and  a  Court  of  law,  the  assignee  of  the  trustee  by 
sale  on  execution  will  not  be  allowed  to  take  judgment  for  the  recovery 
of  the  possession  of  the  land. 

The  argument  is  well  constructed,  but  it  fails  in  this :  under  the  old 
system  the  Court  of  Equity  only  interfered  by  injunction  to.prevent  the 
trustee  or  his  assignee  from  taking  possession  as  against  the  cestui  que 
tntsts^  or  their  assignee  or  agent,  but  did  not  interfere  in  favor  of  a 
wrong-doer,  who  fails  to  connect  himself  in  any  way  with  the  cestui  que 
trusts.  Such  is  the  law  under  the  new  system.  In  our  case,  for  the 
purposes  of  the  motion  to  non-suit,  the  cestui  que  trusts  are  not  before 
the  Court,  and  the  defendant  stands  as  a  wrong-doer,  withholding  the 
possession  from  the  plaintiff,  who  is  the  owner  of  the  legal  estate. 

If  Camman  had  brought  the  action,  the  defendi^nt,  so  far  as,  for  the 
purposes  of  the  motion,  as  the  matter  now  stands,  would  not  have, 
under  the  old  system,  entitled  himself  to  an  injunction ;  neither  can  he 
do  so  under  the  new  system,  by  which  the  equity  of  the  case  as  well  as 
the  law  is  administered  in  the  same/brt^m,  for  the  plain  reason  that  he 
stands  as  a  wrong-doer,  withholding  the  possession  from  one  having  the 
legal  estate,  and  does  not  in  any  wa}'  connect  himself  with  the  supposed 
cestui  que  trusts. 

There  is  error.    Judgment  reversed  and  venire  de  novo} 

Per  Curiam.  Venire  de  novo. 

^  The  assets  of  a  testator  cannot  be  taken  eren  at  law  in  satisfaction  of  a  judgment 
n;;ain8t  the  executor.    Farr  v.  Newman,  4  T.  R.  621 ;  McLeod  u.  Drammond,  17  Ves. 
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In  Chancbrt,  before  Sib  Jambs  Wiorax,  Y.  C,  Mabch,  25,  36, 

27,  28,  April  3,  1844. 

[Reported  in  3  Hare,  416.] 

Vice-Chanoellor.^  The  plaintiffB,  in  this  case,  are  equitable  mort- 
gagees of  one  George  Cooke,  by  a  deposit  of  title-deeds  of  free-hold 
estates,  accompanied  with  a  memorandum  in  writing,  explaining  that 
the  purpose  of  the  deposit  was  to  secure  a  then  existing  debt  and 
future  advances. 

To  explain  the  legal  effect  of  this  transaction  as  between  the  plain- 
tiffs the  mortgagees,  and  Cooke  the  mortgagor,  I  shall  content  myself 
with  quoting  the  words  of  the  Lord  Chancellor  of  Ireland,  in  the  case 
of  Rolleston  v.  Morton : '  ^^  If  a  man  has  power  to  chaise  certain  lands, 
and  agrees  to  charge  them,  in  equity  he  has  actually  charged  them ; 
and  a  court  of  equity  will  execute  the  chaise."  No  one,  I  apprehend, 
could  seriously  contend  that  the  memorandum  in  writing  above  set  forth 
had  not  the  effect  of  charging  the  property  as  between  the  mortgagees 
and  the  mortgagor.  It  created  as  perfect  an  equitable  charge  as  in- 
tention and  act  can  possibly  ci'eate. 

The  defendants,  between  whom  and  the  plaintiffs  the  contest  in  the 
cause  exists,  are  judgment  creditors  of  George  Cooke,  whose  judgments 
were  entered  upon  after  the  mortgage  to  the  plaintiffa,  and  who  have 
since,  by  means  of  elegits,  obtained  actual  possession  of  the  lands  com- 
prised in  the  mortgage ;  and  the  question  between  them  is,  which  of 
the  two  is  in  equity  to  be  preferred  to  the  other?"    In  considering  that 

152, 168,  per  Lord  Eldon ;  Kinderley  v.  Jarvis,  2S  Bear.  1,  S3 ;  Gaskell  v.  liarshall,  1 
M.  &  Rob.  132 ;  WiUiamB  v.  FoUerton,  20  Vt  346.    See  Whale  v.  Booth,  4  Dotg.  36. 

There  are  decisions  also  that  a  creditor  of  a  trustee  cannot  even  at  law  reach  tlit  prop- 
.'   r  erty  of  the  cestui  que  trust.    Smith  i;.  McCann,  24  How.  398 ;  Baker  v.  Copenbarger,  15 

"^    ^  \  J3L  103 ;  Elliott  v.  Armstrong,  2  Blackf .  198  {semble) ;  Houston  v,  Nowland,  7  Gill  A 

J.  48(7;  Bancroft  v.  Consen,  13  Ala.  50  (semble) ;  Ashurst  r.  Given,  5  Watts  &  S.  323 ; 
Wilhelm  v.  Fnlmer,  6  Barr,  296 ;  Shryock  «.  Waggoner,  28  Pa.  430 ;  Townalow  o. 
Barber,  27  Vt.  417 ;  Barber  v,  Chopin,  28  Yt.  413 ;  Hackett  v.  Callender,  32  Vt.  97 ; 
Hart  V.  Farmers'  Bank,  33  Yt  252 ;  Abell  v.  Howe,  43  Yt.  403.  See  also  Warren  v. 
Ireland,  29  Me.  62 ;  Chickering  v.  Lovejoy,  13  Mass.  51 ;  Haynes  v.  Jones,  5  Met.  292. 

A  tmstee  cannot  claim  a  homestead  right  in  trust  property.  Shepherd  v.  White, 
11  Tex.  346.    See  also  &  Whitehead,  2  N.  B.  R.  599. 

The  creditor  of  a  feoffee  to  uses  might  satisfy  his  jadgment  out  of  the  property  held 
in  use.    Y.  B.  14  Hen.  YIII.  f.  4,  pi.  5 ;  supra,  p.  284.  —  Ed. 

^  See  supra,  70  n.  1.  —  Ed. 

>  1  Dr.  ft  War.  195. 

*  The  bill,  which  was  filed  on  the  17th  of  March,  1841,  charged  that  the  hereditar 
meals  and  premises  comprised  in  the  said  titlenleeds  (together  with  a  policy  of  insnr- 
«nee  which  the  plaintiffs  also  held  as  a  further  security)  were  wholly  inadequate  to 
safcitfy  the  sums  due  to  them  by  virtue  of  such  equitable  lien.  The  bill  prayed  that 
Uk  account  might  be  taken  of  what  was  due  to  the  plaintiffs  in  respect  of  their  equit- 
aMeilieniapon  the  said  deeds  and  writings,  and  that  they  might  be  declared  to  have  aa 
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question  I  shall  here  repeat  what  I  have  on  more  than  one  occasion 
already  said  respecting  Lord  Cottenham's  judgment  when  this  cause 
was  before  him  upon  motion,  namely,  that  I  am  satisfied  he  did  not 
intend,  by  what  he  said,  finally  to  decide  the  point  now  before  me. 
However  strong  the  leaning  of  his  mind  may  have  been  in  favor  of 
the  Judgment  creditor,  he  not  only  did  not  intend  to  decide  it,  but 
intended  that  it  should  be  reserved.  And  I,  therefore,  consider  my- 
self not  only  at  liberty,  but  bound,  to  decide  the  cause  according  to 
my  own  understanding  of  the  law. 

Now,  if  the  question  be  not  decided  by  that  judgment,  I  have  cer- 
tainly a  very  strong  opinion  upon  it.  The  more  I  consider  the  case, 
the  more  satisfied  I  feel  that  I  stated  the  general  principle  correctly  in 
Langton  v,  Horton  when  I  said  that  a  credittr  might,  under  his  judg- 
ment, take  in  execution  all  Ih&t  belonged  to  his  debtor,  and  nothing 
more.  He  stands  in  the  place  of  his  debtor.  He  only  takes  the  prop- 
erty of  his  debtQi:^  ^u^^^act  to-  «v«i^  Jiability  under  which  the  debtor 
himsdf  held  it.  First,  take  the  case  of  aa  ordinary  trust.  It  could 
not  for  a  moment  be  contended  that  this  court  would  not  protect  the 
interest  of  the  cestui  que  tnuft  against  the  judgment  creditor  of  the 
trustee.^    The  judgment  of  Lord  Cottenham  in  Newlands  v.  Paynter  ' 

equitable  mortgage  upon  the  hereditaments  and  premisee,  and  to  be  entitled  to  priority 
over  the  said  elegits  and  judgments  of  Mayor  and  Pelle ;  that  the  hereditaments  and 
premises  included  in  the  plaintifits'  said  equitable  mortgage  (and  the  said  policy)  might 
be  sold ;  and  ont  of  the  proceeds  of  such  sales  the  said  debt  and  costs  of  the  plaintiffs 
might  be  paid ;  and*  if  the  same  should  be  insufficient,  that  the  plaintiffs  might  be 
admitted  to  prove  for  the  deficiency  against  the  estate  of  Cooke,  in  the  bankruptcy. 
The  biU  also  prayed  the  appointment  of  a  receiver,  and  for  an  injunction.  —  Ed. 

1  Medley  v.  Martin,  Finch,  63 ;  Newlands  v.  Paynter,  4  M.  &  C.  408 ;  Re  Morga^ 
18  Ch.  D.  93 ;  Roberts  i;.  Death,  8  Q.  B.  Div.  319 ;  Oill  o.  Continental  Co.,  L. 
332 ;  Cooper  v.  Griffin,  '92, 1  Q.  B.  740  (explaining  Cragg  v.  Taylor,  L.  n^^lSx.  148) ; 
McAuley  v.  Clarendon,  8  Ir.  Ch.  121 ;  Gh>rdon  v.  Cheyne  (Court  ofSetf^n,  1824),  L. 
S.  566;  Wanzer  v.  Truly,  17  How.  584;  Freedman*s  Co.  v.  IRaj^^fiw  U.  S.  710,  713; 
Hitchcock  V.  Galveston  Co.,  50  F.  R.  263 ;  Snediker  r.  B^^jMfon,  83  Ala.  408 ;  Spicer  v. 
Spicer,  21  Ga.  200 ;  McLanrie  v.  Partlow^5d  lU.  340  ;'<fracy  v.  Kelly,  52  Ind.  535 ;  Hoi- 
lingsworth  v.  Tmeblood,  59  Ind.  542 ;  Heberd  v.  Wmes,  105  Ind.  237 ;  Taylor  v,  Dnes- 
terburg,  109  Ind.  165 ;  Bennet  v.  Strait,  63  Iowa,  620 ;  Morrill  v.  Raymond,  28  Kas. 
415 ;  Bostick  v.  Keizer,  4  J.  J.  Marsh,  597  ;  Logan  v.  Moore,  7  Dana,  74,  77;  Booker 
r.  Carlile,  14  Bush,  154;  Rogers  v.  Hendsley,  2  La.  597 ;  Huntt  v.  Townshend,  31  Md. 
336 ;  Hartsock  v.  RusseU,  52  Md.  619 ;  Carter  v.  Porter,  55  Me.  337 ;  Houghtqn  v. 
Davenport,  74  Me.  591 ;  Lerow  v,  Wilmarth,  9  AIL  382 ;  Hancock  v.  Titus,  39  Miss. 
224 ;  Callaway  v.  Johnson,  51  Mo.  33 ;  South  Church  v.  Hintze,  72  Mo.  363 ;  Connor 
V,  Follansbee,  5^N.  H.  124 ;  Ferrin  v.  Enrol,  59  N.  H.'234 ;  Campfield  v.  Johnson,  1 
Halst.  Ch.  245;  Bunn  v.  Mitchell,  27  N.  J.  £q.  54 ;  Ells  v.  Tousley,  1  Paige,  280 ; 
Lounsbury  v,  Purdy,  11  Barb.  490;  Smith  v.  Bank,  4  Jones,  Eq.  303;  McCk>vem  v, 
Knox,  21  Oh.  St.  547  ;  Drysdale's  Appeal,  15  Pa.  457  (aemble) ;  Sheets  v,  Negley,  13 
Phila.  506;  White  v.  Kavanagh,  8  Rich.  377 ;  Thomas  v.  Walker,  6  Hum.  93;  Click 
V.  Click,  1  Heisk.  607 ;  Gass  r.  Gass,  1  Heisk.  613 ;  Sandford  v.  Weeden,  2  Heisk.  71 ; 
Baker  v.  Hardin,  10  Heisk.  300 ;  Oberthier  v.  Stroud,  33  Tex.  522 ;  Parker  v.  Coop,  60 
Tex.  Ill;  Williams  v.  Fnllejrton,  20  Vt.  346 ;  Hackett  v,  Callender,  32  Vt  97 ;  Whit* 
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is  decisive  upon  that  poiot,  and  the  other  cases  cited  at  the  bar  prove 
the  same  thing.  Secondly,  take  the  case  of  a  purchaser  for  valae 
before  conveyance.  Lodge  t;.  Lyseley^  is  an  an^ority,  if  authority 
could  be  wanting,  to  show  that  the  equitable  interest  of  such  a  party 
will  be  preferred  in  equity  to  the  claim  of  the  judgment  creditor  of 
the  vendor.'  Again,  take  the  case  of  an  equitable  charge  to  pay  debts, 
or  legacies,  or  any  other  equitable  interest,  except  that  of  an  equi- 
table mortgagee,  and  I  apprehend  the  right  of  the  equitable  incum- 
brancer to  be  preferred  to  the  judgment  creditor  of  the  debtor,  in  whom 
the  legal  estate  in  the  property  charged  might  be,  will  be,  as  indeed  it 
properly  was,  admitted.  And  if  such  equitable  interests  are  thus 
protected,  upon  what  principle  is  the  equitable  mortgagee  to  be  ex- 
cluded from  the  like  prot^ion?  Unless  I  misunderstand  the  report 
of  the  case  of  Williams  v,  Craddock,*  the  counsel,  as  well  as  the  court, 
were  of  opinion,  that  an  interest  by  way  of  equitable  mortgage  was  en- 
titled in  this  court  to  the  same  protection  against  judgments  as  other 
equitable  claimants. 

In  the  argument  of  this  case  both  parties  referred  to,  and  drew  con- 
clusions from,  the  proposition  that  in  a  court  of  equity  a  purchaser  for 
value,  who  obtains  a  conveyance  of  the  legal  interest  without  notice  of 
an  equity  affecting  the  specific  subject  of  his  purchase,  will  in  equity, 
as  at  law,  have  a  better  title  to  that  subject  than  the  mere  equitable 
claimant.  The  proposition  thus  admitted,  and  necessarily  admitted 
by  both  parties,  is  pregnant  with  consequences  which  go  a  great  way 
towards  deciding  the  question  now  before  me.  If  the  tenant  by  elegit 
is  (as  was  argued)  to  be  considered  as  a.  puidh^keiZtSrViBESSSSS^ 
notice  Jinder  a  conveyance,  all  trusts,  and  all  equitable  interest  of 
every  description,  must  be  subject  to^e  judgments  against  the  trustee. 
For  a  purchaser  for  value,  without  notice  from  a  fraudulent  trustee, 
having  got  the  legal  estate,  will  unquestionably  be  preferred  in  equity 
to  the  cestui  que  trust;  and  it  appears  to  me  to  be  impossible,  except  by 
a  merely  arbitrary  decision,  to  distinguish  the  case  of  an  ordinary  trust 
or  other  equitable  interest  from  the  present,  in  considering  merely  the 
effect  of  a  judgment  upon  it,  unless  it  can  be  shown  that  the  interest  of 
the  equitable  mortgagee  is,  for  the  present  purpose,  distinguishable 
from  that  of  an  ordinary  cestui  que  trust.  Again,  it  follows,  conversely, 
that  if  the  equitable  interest  of  an  ordinary  cestui  que  trusty  or  any  other 

comb  V,  Cardell,  45  Yt.  24 ;  Borst  v,  Nalle,  28  Grat.  423  ;  Sammere  v.  Darne,  31  Grat 
791 ;  Cowardin  v.  Anderson,  78  Ya.  88 ;  Sinclair  v.  Sinclair,  79  Ya.  40  Accord, 

But  see  Buck  i;.  Webb,  7  Cola  212 ;  Roberts  v.  Brown,  1  Del.  Ch.  388 ;  Kennedy 
t7.  Lee,  72  Ga.  38 ;  Hoffman  v.  Goeneld  (M'd,  1892),  24  Atl.  R.  28;  Blakeley  v.  LeDnc, 
25  Minn.  448;  City  Bank  v.  Hamilton,  34  N.  J.  Eq.  158,  where  the  cettui  que  trust  was 
postponed  to  creditors  of  the  trustee.  —  Ed. 

1  2  Sim.  70. 

'  Finch  V,  Earl  of  Winchelsea,  1  P.  Wms.  277  {semhle) ;  Prior  v.  Penprase,  4  Price, 
99 ;  Lodge  v.  Lyselej,  4  Sim.  70 ;  Thompson  v.  Edelin,  2  Har.  &  J.  64 ;  Hooston  v. 
Nowland,  7  Gill  &  J.  480 ;  Lane  v.  Lndlow,  6  Paige,  316  n. ;  Moyer  v.  Hinman,  13  N. 
Y.  180,  190;  Smith  v.  Gage,  41  Barb,  60;  Blackmer  v,  Phillips,  67  N.  Ca.  340;  Man* 
ley  V.  Hant,  1  Ohio,  121 ;  Barr  v.  Hatch,  3  Oh.  527  Accord,  —  £d. 

*  4  Sim.  316. 
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eqaitable  interest,  is  not  subject  to  jttdgments  i^ainst  the  trustee, 
thongh  executed,  then  those  judgments,  though  executed,  are  not  analo- 
gous to  purchases  for  value.  In  other  ^ords,  the  judgment  creditor  of 
a  triiptpft  JBf  pftt  R  pnrfihitfiftr  for  value  in  the  contemplation  of  a  court  of 
_^ni]i*^if^  The  proposition,  that  a  judgment  crecRlor  is  a  purcnaseFTor 
value,  would  prove  too  much  for  the  defendants'  purpose.  It  would 
affect  all  equitable  interests  alike. 

But  it  was  said  that  the  interest  of  an  equitable  mortgagee  was  dis- 
tinguishable  ^"itTr  ^^*^^  ^^  "Ti  ft|f2"«»^*^^o^^^^ j^*^  trusty  and  other  equi- 
tUbli!  iUTerests  (charges,  for  example,  to  pay  debts  anS  legacies  paramount 
the  title  of  the  debtor),  which  it  was  admitted  would  be  preferred  m 
equity,  -^  that  the  interest  of  the  equitable  mortgagee  was  imperfect ; 
that  of  the  cestui  que  trust  perfect.  In  what  respect  is  the  interest  of 
the  equitable  mortgagee  imperfect?  As  between  the  mortgagor  and 
mortgagee  it  is  absolute  and  complete.  In  what  respect  is  it  imperfect 
as  between  the  mortgagee  and  those  who  claim  under  the  mortgagee,  as 
his  creditors  by  judgment?  The  Interest  of  the  equitable  mortgagee  is 
liable  to  be  defeated  by  a  fraudulent  dealing  with  the  legal  estate,  and 
in  that  respect,  no  doubt,  it  is  imperfect.  But  that  is  an  infirmity  to 
which  all  equitable  interests  are  subject ;  and  if  other  equitable  inter- 
ests are  to  be  protected  against  judgments  obtained  against  the  trustee, 
or  other  party  in  whom  the  legal  estate  may  be,  why  is  the  interest  of 
the  equitable  mortgagee  to  be  unprotected?  The  debt  was  no  more 
contracted  upon  the  view  of  the  land  (if  that  were  material,  which  I 
think  it  is  not)  in  the  one  case  than  in  the  other. 

The  most  plausible  way  of  stating  the  case  in  favor  of  the  judgment 
creditor  is  by  supposing  his  right  to  be  founded  in  contract,  and  not  to 
be  the  result  of  a  proceeding  in  invUum;  and  this,  no  doubt,  may  be 
the  truth  of  the  case,  when  the  judgment  is  voluntarily  confessed ;  and 
I  paid  the  greatest  attention  to  the  arguments  of  counsel  upon  that 
point.  But,  admitting  that  view  to  be  correct,  how  does  it  alter  the 
case  ?  The  question  remains, — what  was  the  contract?  It  was  a 
general  contract  for  a  judgment,  and  the  fruits  of  a  judgment ;  and 
the  original  question,  therefore,  —  what  right  does  a  judgment  confer? 
—  remains  wholly  untouched  by  the  concession.  If  a  party  contracts 
specifically  for  a  given  property,  pays  the  purchase-money,  and  obtains 
the  legal  title,  without  notice  up  to  the  time  of  obtaining  the  convey- 
ance, as  well  as  of  paying  his  money,  that  may  give  him  a  right  to  be 
preferred  to  an  equitable  claim  which  is  prior  in  point  of  time.  But 
there  is  no  principle  upon  which  a  court  of  justice  can  be  required  to 
imply  that  a  general  contract  to  give  a  judgment  is  a  contract  to  give 
that  which  does  not  belong  to  the  debtor.  If  the  trustee  were  to  con- 
fess a  judgment,  am  I  to  imply  that  it  amounts  to  a  specific  contract 
to  give  the  creditor  an  interest  in  that  which  belongs  to  the  cestui  que 
trust?  That  appears  to  me  to  be  the  true  distinction.  In  one  case  the 
party  contracts  for  a  specific  thing,  — in  the-  other  hft-mecely  .takea  a 
jii(Qp»ent,  that  gives  him  nothing  more  than  a  right  to  that  which 
belongs  to  his  debtor. 
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Wilson,  34  Pa.  399 ;  Ins.  Co.  v.  Phoenix,  71  Pa.  81 ;  Noble  v,  Thompaon  OU  Co.,  79 
Pa.  354 ;  Wallace's  App.,  104  Pa.  559 ;  Tide  Water  Co.  v.  Kitchenman,  108  Fa.  630; 
Canal  Co.  v.  Inanrance  Co.,  2  Phila.  354 ;  Noble  v.  Smith,  6  B.  I.  446 ;  Northam  v. 
Cartwright,  10  B.  L  19 ;  Lee  v.  Bobinson,  15  B.  L  369 ;  Alexander  v.  Adams,  1  Strob. 
47  ,  Tazewell  v.  Barret^  4  Hen.  &  M.  259 ;  Anderson  t;.  De  Soer,  6  Giat.  363 ;  Bank 
of  Valley  v.  Gettinger,  3  W.  Va.  309 ;  Gregg  v.  Sloan,  20  W.  Va.  509. 

Bat  see  contra,  Woodbridge  d.  Perkins,  3  Day,  364 ;  Jndah  o.  Jndd,  5  Daj,  534 ; 
Bishop  V,  Holcomb,  10  Conn.  444  (temble) ;  Van  Boskirk  v.  Hartford  Co.,  14  Conn. 
141 ;  Clark  t;.  Connecticut  Co.,  35  Conn.  303  {MmbU)  (see  also  Warren  v.  Copelin,  4 
Met  594) ;  Clodfelter  o.  Cox,  I  Sneed,  330;  Mutual  Co.  p.  Hamilton,  5  Sneed,  269 
(aembU) ;  Dews  v.  Olwill,  59  Tenn.  432;  Flickej  o.  Lonej,  4  Baxter,  169  {temble) ; 
Penniman  v.  Smith,  5  Lchk,  130 ;  Daniels  v.  Pratt,  6  Lea>  443  {eemble) ;  Dinsmore  v. 
Bojd,  6  Lea,  689  {$embU} ;  Bobertson  v.  Baker,  10  Lea,  300  (see,  however,  Sngg  v. 
Powell,  1  Head,  221 ;  Gayoeo  Inst.  v.  Fellows,  6  Cold.  471-472;  Comick  v.  Bicharda, 
3  Lea>  1) ;  Barney  v,  Douglas,  19  Vt.  98;  Ward  o.  Morrison,  25  Vt  593;  Loomis  v. 
Loomis,  26  Vt.  198,  203  {sembU) ;  Dale  o.  Kimpton,  46  Vt.  76 ;  Weed  v.  Bontelle^  56 
Vt.  570.    Conf.  Conway  v.  Catting,  51  N.  H.  407. 

In  strict  analogy  with  the  preceding  cases,  one  to  whom  certificates  of  stock  haye  been 
transferred  is  protected  against  sabseqaent  attaching  creditors  of  the  assignor,  although 
no  notice  of  the  transfer  has  been  giren  to  the  company.  Bobinson  v.  Neebitt,  L.  B. 
3  C.  P.  264;  Dunster  P.  GlengaU,  3  Ir.  Ch.  47 ;  Continental  Bank  v.  Eliot  Bank,  7 
Fed.  Bep.  369 ;  Scott  v,  Pequonnock  Bank,  15  Fed.  Bep.  494 ;  Haiard  v,  Nat  Bank, 
26  Fed.  Bep.  94;  People  v.  Elmo^g^^j^^Ji^fgft  i  Smith  v.  Crescent  Co.,  30  La.  Ann. 
1378 ;  Friedlander  v.  Slaughter  Hoose  Co.,  31  La.  Ann.  523 ;,  Boston  Music  Associa- 
tion V.  Cory,  129  Mass.  435 ;  Sibley  o.  Qninsigamond  Bank,  133  Mass.  515  (bat  see 
Fisher  v.  Easex  Bank,  5  Gray,  373 ;  Boyd  v.  Bockport  Mills,  7  Gray,  406 ;  Blanchard 
p.  Dedham  Co.,  12  Gray,  213 ;  Bock  r.  Nichols,  3  All.  342,  contra.  In  Massachosetta 
by  Pub.  St.  c  105,  §  24,  title  to  shares  was  made  subject  to  a  registry  law  as  in  the  case 
of  land.  But  this  statute  was  repealed  by  St.  1884,  c.  229,  which  protects  an  assignee 
who  holds  the  certificate  under  a  written  transfer) ;  Clark  v.  German  Bank,  61  Misa. 
613  ;  Merchants'  Bank  i;.  Bichards,  74  Mo.  77 ;  Bogers  v,  Steyens,  4  Halst  Ch.  167 ; 
Broadway  Bank  v,  McElrath,  2  Beas.  24 ;  Hunterdon  Bank  v,  Nassau  Bank,  17  N.  J. 
£q.  496 ;  Smith  v.  American  Ck).,  7  Lans.  317  ;  Dunn  v.  Starr  Co.,  19  N.  Y.  W.  D.  531; 
Norton  v.  Norton,  43  Oh.  St  509 ;  Comm.  v.  Watmough,  6  Whart  117 ;  Finney's  Ap- 
peal, 59  Pa.  398 ;  Early's  Ap.  7  W.  N.  (Pa.)  184 ;  Fraaer  v,  Charleston,  11  S.  Ca.  486 ; 
Comick  V.  Bichards,  3  Lea,  1  (oyerrullng  in  effect  State  Co.  v.  Sax,  2  Tenn.  Ch.  507) ; 
Cherry  u.  Frost,  7  Lea,  1  (iemble) ;  Strange  v,  Houston  Co.,  53  Tex.  162  [temUe) ; 
Seeligson  v.  Brown,  61  Tex.  114  Accord. 

But  see  Jones  v.  Latham,  70  Ala.  164  (statutory) ;  Ayels  v.  Mobile  Co.  (Ala.  1891), 
9  S.  B.  423  (statutory) ;  Weston  v.  Bear  Biyer  ^iifl^*'  ^^  '^  (?r'  '"^'^  >  ^^^^  ^• 
Pacific  Co..  20  CaL  529 ;  Shipman  o.  iBtna  Co.,  29  Conn.  245 ;  uolt  S.niyes,  31  Conn. 
25 ;  Peoplfi'i  Jiank  H  Ujddl^^  91  III  457;  Fort  Madison  Co.  v.  Batayia  Bank  (Iowa, 
1877),  32  N.  W.  B.  336  (statutory);  Skowhegan  Bank  o.  Cutler  49  Me.  315 ;  Pinkei> 
ton  t;.  Manchester  Co.,  42  N.  H.  424 ; .Scripture  v,  Soapstone  Co.,  50  N.  H.  571 ;  Sabin 
V.  Bank  of  Woodstock,  21  Vt  353 ;  t|heeyer  v.  Mayer,  52  Vt  66;  Murphy's  Applic. 
61  Wis.  519  (statutory),  coatra.— En.  \^  t^  y       *;     ^'      y^-7  .>^  r^/^' 
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WOBRALL  V.  HARFORD. 
In  Chakcekt,  bbforb  Lord  £ldon,  C,  Noysmbeb  1,  1802. 

[Reported  in  8  Vuey,  4.] 

The  bill  stated  that  in  and  previoas  to  the  year  1769  Edward  Lloyd 
and  William  James,  of  Bristol,  carried  on  business  as  merchants  and 
copartners ;  and  the  plaintiff  was  employed  by  them  as  their  attorney 
and  solicitor  in  all  their  legal  business,  and  in  procuring  for  them 
money  on  their  bond ;  that  Lloyd  dying,  and  James  sinking  in  credit, 
the  plaintiff  was  employed  to  issue  a  commission  of  bankruptcy  against 
him :  and  in  or  about  February,  1771,  struck  a  docket  on  the  petition 
of  Nathaniel  Stephens ;  and  was  directed  to  summon,  and  did  summon, 
a  meeting  of  the  creditors;  when  it  was  agreed  that  James  should 
execute  a  deed  of  assignment  for  the  benefit  of  all  said  creditors,  to  be 
prepared  by  the  plaintiff ;  and  accordingly  by  indenture,  prepared  by 
the  plaintiff,  and  bearing  date  the  15th  of  January,  1772,  it  was  wit- 
nessed, that  William  James  did  assign,  transfer,  and  make  over  to 
defendants  all  the  Joint  or  copartnership  stock  in  trade,  upon  trust  to 
sell  and  dispose  thereof;  and  thereout  in  the  first  place  to  pay  the 
expenses  attending  the  application  for  said  commission  of  bankruptcy, 
and  also  all  the  costs  and  charges  of  said  deed  and  other  incidental 
charges  and  expenses  of  the  trust ;  and  to  pay  and  reimburse  them- 
selves all  such  costs,  charges,  damages,  and  expenses  which  they 
should  be  put  unto  in  the  management  and  execution  of  said  trust ; 
and  said  defendants  covenanted  that  they  should  make  sale  of  said 
partnership  effects,  and  get  in  all  debts  due  to  said  copartnership; 
and  further,  that  they  should,  as  often  as  such  moneys  should,  after 
deducting  the  payments  to  be  made  thereout  as  aforesaid,  and  reserv- 
ing a  sufficient  sum  to  answer  the  further  probable  contingent  expenses 
of  the  trust,  amount  to  a  competent  sum  to  pay  one  shilling  in  the 
pound,  pay  the  same  equally  amongst  the  said  creditors  according  to 
their  respective  demands. 

The  bill  further  stated,  that  the  affairs  of  said  partnership  being  very 
intricate,  and  there  being  various  legal  proceedings,  and  particularly 
an  appeal  from  one  of  his  Majesty*s  courts  in  America,  plaintiff  was 
directed  by  said  defendants  to  conduct  such  appeal  on  their  behalf,  and 
generally  to  manage  and  direct  the  legal  business  relating  to  said  part- 
nership, and  the  trusts  of  the  deed ;  and  the  plaintiff  from  time  to  time 
prepared  deeds  relating  to  said  trust  affairs,  and  prosecuted  the  appeal, 
and  disbursed  various  sums,  and  took  various  journeys,  and  had  and 
made  various  attendances  on  account  of  the  trustees ;  and  by  his  exer- 
tions and  labor,  and  the  sums  expended  by  him,  the  defendants  became 
indebted  to  the  plaintiff  in  a  considerable  sum.  Upon  the  execution  of 
the  trust  deed  the  trustees  proceeded  to  act  in  the  trust ;  but  the  whole 
of  such  partnership  debts  and  credits  have  never  been  finally  settled, 


416  WOBRALL  V.  HABFOBD.  [CHAP.  HL 

nor  have  all  the  trusts  of  said  deed  been  performed  and  the  accoants 
closed.    The  plaintiff  hath  delivered  in  bill  of  costs  and  disbareementB 
paid  and  incurred  by  him  as  solicitor  under  the  trust  deed,  andreceiTed 
some  sums  upon  account  from  the  said  trustees ;  but  he  hath  never 
settled  any  account  with  said  trustees,  and  the  whole  of  such  bills  hare 
never  been  paid.     James  is  long  since  deceased ;  and  the  defendants, 
the  surviving  trustees,  have  never  made  any  final  dividend ;  and  the 
plaintiff,  as  solicitor  of  said  trustees,  having  a  considerable  demand 
upon  them,  as  before  mentioned,  frequently  applied,  and  requested 
them  to  come  to  an  account  of  said  trust  estate  possessed  or  received 
by  them  under  the  deed,  and  to  apply  out  of  the  balance  in  their  hands 
a  sufficient  sum  to  discharge  the  bills  and  demands  of  plaintiff,  and 
particularly  on  or  about  the  9th  January,  1784,  19th  November,  1787, 
24th  April,  1790,  15th  November,  1790;  and  at  several  times  since, 
said  William  James  made  applications  to  them  for  the  same  purpose. 
The  bill  then  charged  that  a  considerable  balance,  amounting  to  £80 
98.  Sd,  remains  due  to  him  as  such  solicitor ;  and  though  many  years 
have  lapsed  since  the  execution  of  the  deed,  yet  that  plaintiff  hath 
continued  from  the  date  thereof  nearly  to  the  present  time  to  act  as 
solicitor  thereto,  and  hath  delivered  bills  of  costs  to  the  said  defend- 
ants, and  made  applications  for  payment ;  JjbLat.hjs.dfibt  ought  not  to 
be  considered  aa-4uaimpIe-contract  debt,  as  it  is  by  the  deed  in  the 
first  place  provided  that  the  trustees  shall  out  of  the  moneys  to  come.— 
to  their  hands  pay  and  discharge  the  expenses  of  the  commission- of 
bankruptcy,  and  also  all  costs  and  charges  of  that  deed,  and  also  all 
other  incidental  charges  and  expenses  relating  to  the  execution  of  the 
trust  thereof ;  and  in  the  next  place,  that  the  trustees  should  pay  and 
reimburse  themselves  all  their  costs  and  charges  relative  thereto ;  and 
therefore  his  demand  ought  to  be  considered  as  a  specialty  debt, 
and  the  plaintiff  had  a  lien  upon  the  trust  estate  for  his  costs  and 
charges. 

The  prayer  of  the  bill  was,  that  the  plaintiff  may  be  declared  a  cred- 
itor under  the  trust  deed  for  the  amount  of  his  bills  of  fees ;  that  the 
defendants  may  account  for  all  and  every  the  sums  received  by  them, 
and  for  the  application ;  and  that  they  may  be  decreed  thereout  to  pay 
to  the  plaintiff  the  sum  of  £80  98.  3d.,  &c. 

To  this  bill  the  defendants,  the  surviving  trustees,  put  in  a  general 
demurrer. 

Mr.  Richard8  and  Mr.  JJarf,  in  support  of  the  demurrer. 

Mr.  BomiUy  and  Mr.  Martin,  for  the  plaintiff.^ 

The  Lord  Chancellor  [Eldon].  This  case  must  be  determined 
upon  the  contents  of  this  particular  deed,  with  some  attention  to  the 
nature  of  trust  deeds  in  general,  and  the  allegations  of  the  bill  It  is 
admitted  that  a  bill  of  this  kind  is  a  perfect  novelty.  It  is  in  the 
nature  of  the  office  of  a  trustee,  whether  expressed  in  the  instrument 

^  The  argaroents  of  conaael  and  a  portion  of  the  opinion  relating  to  a  qneation  of 
pleading  are  omitted. — En. 
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or  not,  that  the  tnist  property  shall  reimburse  him  ail  the  charges  and 
expenses  incurred  in  the  execution  of  the  trust.    That  is  implied  in 
every  such  deed.    Bat  it  would  be  strange  from  that  implication  to 
conclude  that  the  persons  employed  by  them  are  therefore  creditors  of    ^ 
the  trust  fund.    1  doubt  very  much^  ^nd  desire  npt  to  be  understood  to  jM/t^ti^^^^ 
admit^  that,  even  if  the  trustees  are  charged  not  to  be  solvent,  tho8e''»^^^'^'^^T 
persons  may  come  upon  the  fund.    They  can  have  n6  WMf  'flglii  upon  v 

the  expression  of  what  would,  if  not  expressed,  be  implied.  But  par- 
ticular cases  may  be  exceptions.  Try  this  in  bankruptcy.  The  peti- 
tioning creditor  is  answerable  till  the  assignment.  Can  there  be  a 
doubt  that  the  assignees,  if  there  was  nothing  special  in  the  deed, 
would  have  a  clear  right  to  pay  all  the  expense  incurred?  It  would 
be  implied,  if  not  expressed.  But  can  it  be  said  that  therefore  not  the 
solicitor  only,  but  every  person  with  whom  the  trustees  had  incurred  a 
just  and  fair  demand,  might  sue  the  trustees,  and  come  for  an  account 
of  the  whole  administration?    That  would  be  quite  mischievous. 

This  plaintiff  had  been  employed  to  take  out  a  commission  of  bank- 
ruptcy against  the  surviving  partner.  To  the  whole  extent  he  had  pro- 
ceeded, Stephens  was  and  remained  his  debtor  personally  at  the  time 
this  project  was  thought  of.  He  remained  so  after  the  meeting  for  the 
purpose  of  this  trust  deed.  If  the  trustees  had  shown  that  they  had 
paid  Stephens  in  respect  of  that  commission  of  bankruptcy,  it  would 
be  impossible  for  this  plaintiff  to  have  a  demand  against  them.  The 
proposal  to  supersede  the  commission,  and  that  a  trust  deed  should  be 
executed,  providing  for  the  expenses  of  preparing  the  deed,  and  that 
all  the  costs  and  charges  should  be  reimbursed,  succeeded.  Suppose 
a  bill  had  been  filed  recently  after  the  transaction,  and  the  proceedings 
and  trust  deed  not  paid  for :  the  plaintiff,  no  party  to  the  deed,  and 
having  clearly  had  the  personal  liability  of  Stephens  and  the  trustees  as 
to  the  commission,  and  the  personal  liability  of  the  trustees  for  prepar- 
ing the  deed,  if  they  accepted  it  It  was  not  the  meaning  of  the  deed  ' 
that  he  should  have  a  right  to  sue  in  this  way.  It  was  his  duty  to  in-  I 
form  them  of  the  inconvenience  of  giving  a  right  to  sue  in  this  way ; 
for,  as  it  has  been  observed,  this  would  not  stop  with  the  solicitor,  for 
many  other  persons  might  be  employed  in  the  execution  of  the  trust. 

Hie  demurrer  wds  Mowed} 


^  ^  Hall  V,  Layer,  1  Hue,  571  Accord, 

In  HaU  P.  Layer,  9upra,  Sir  J.  Wigram,  V.  C,  said,  p.  577 :  "  The  cose  therefore 
resolyes  itself  into  a  question  of  law,  namely,  whether  if  a  tnistee,  or  one  of  seyeral 
cestui  que  trusts,  employs  a  solfcitor  to  act  in  the  matters  of  the  trust,  that  retainer 
gives  the  solicitor  a  right  of  action  against  each  of  the  other  cestui  que  trusts,  or  a  lien 

^  npon  their  shares  of  the  trost  estate,  for  his  costs  incurred  in  relation  to  the  tmst 

That  the  aboye  clrcnmstances  give  no  right  of  action  against  any  but  the  retaining 
party  is  dear.  That  the  saAe  circnmstances  give  no  lien  upon  a  tmst  fund,  not  ad- 
ministered in  court,  is  more  than  proyed  by  the  case  of  Woriall  o.  Harford,  8  Vei.  4,  in 

^  which  it  was  clearly  laid  down,  by  Lord  Eldon,  that  a  solicitor  employed  by  a  tmstee 

at  has  no  lien  upon  the  trust  fund  for  his  costs,  although  the  trustee  paying  thote  costs 

might  himself  retain  them  o«t  of  the  fund." 

d  But  see  Rs  Pumfrey,  22  Ch.  D.  255. —Ed. 
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STRICKLAND  v.  SYMONS. 
In  the  Coubt  of  Appeal,  Februart  8,  9,  1884. 

[Reported  m  86  Chancery  DifMum^  245] 

This  was  an  appeal  from  a  Jadgment  of  Baron  Pollock.^ 

The  facts,  which  are  stated  at  length  in  the  previous  report,  were 
shortly  as  follows :  — 

By  the  marriage  settlement  of  Dr.  and  Mrs.  Sabben  a  lunatic  asylum 
at  Stoke  Newington  was  conveyed  to  trustees  upon  trust  to  sell  the 
same  with  the  goodwill  thereof,  and  to  stand  possessed  of  the  pro- 
ceeds for  the  benefit  of  Mrs.  Sabben  and  the  children  of  the  marriage. 
But  it  was  declared  that  until  the  trust  premises  were  sold  it  should 
be  lawful  for  Dr.  Sabben  to  carry  on  the  business  of  an  asylum  upon 
the  said  premises  without  paying  any  rent  for  them  other  than  the 
rents  payable  under  the  leases  thereof,  but  paying  to  the  trustees  cer- 
tain sums  of  money  thereafter  covemmted  to  be  paid,  namely,  a  sum 
of  £10,000,  payable  by  instalments,  and  the  premiums  on  certain 
policies  of  insurance. 

Dr.  Sabben  carried  on  the  business  of  the  asylum  for  his  own  bene- 
fit till  July,  1875,  when  he  filed  a  petition  for  liquidation,  and  a  trustee 
was  appointed.  Immediately  on  the  liquidation.  Dr.  H.  £.  Symons, 
the  surviving  trustee  of  the  settlement,  entered  into  the  management 
of  the  asylum  with  a  view,  as  alleged  by  the  plaintiff,  to  the  preserva- 
tion of  the  business  and  to  a  sale  thereof  as  a  going  concern  under  the 
trusts  of  the  settlement.  He  carried  on  the  business  till  April,  1876, 
when  the  asylum  was  sold  for  £18,500. 

The  plaintiff,  J.  R.  Strickland,  was  an  upholsterer  at  Gravesend, 
who  had  supplied  the  asylum  while  it  was  being  carried  on  by  Dr. 
Symons  with  furniture.  A  balance  of  £500  was  due  to  him,  for  which 
sum,  with  interest  and  costs,  he  had  recovered  judgment  in  the  Com- 
mon Pleas  Division  against  Dr.  Symons.  The  money  not  having  been 
paid  by  Dr.  Symons,  the  plaintiff  brought  the  present  action  against 
Dr.  Symons  and  Dr.  and  Mrs.  Sabben  and  their  children,  claiming  to 
be  paid  the  amount  of  his  judgment  debt  out  of  the  trust  funds. 

Mr.  Baron  PoUock  gave  judgment  for  the  defendants,  and  the 
plaintiff  appealed  from  the  judgment. 

Biggins,  Q.  C,  and  Dauney^  for  the  appellant:  — 

Dr.  Symons  carried  on  the  asylum  for  the  benefit  of  the  trust  estate. 
If  he  had  himself  advanced  the  money  for  the  furniture  he  would  have 
been  entitled  to  indemnity  out  of  the  trust  funds.  Even  if  he  had  not 
been  a  trustee  he  would  have  been  entitled  to  be  recouped  any  money 
which  he  advanced  as  salvor  of  the  property.  In  either  case  the 
plaixlliff  is  entitled  to  stand  in  his  place  and  be  paid  oiit  6f  the  trust 

1  S2  Ch.  D.  666. 
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funds.  The  settlement  directed  that  the  asylam  should  be  sold  with 
the  goodwill,  so  it  was  necessary  to  carry  on  the  asylum  in  order  to 
preserve  the  goodwill.* 

[Earl  of^Selborne,  L.C,  referred  to  Labouchere  v.  Tupper.'] 
Barber,  Q.  C,  and  Kirby^  for  Mrs.  Sabben,  and  8.  T.  Moore,  for 
the  other  defendants,  were  not  called  on. 

Earl  of  Selborne,  L.C.  This  action  has  been  rightly  described  in 
the  course  of  the  argument  as  an  action  to  enforce  the  plaintiff's  lien, 
but  you  cannot  enforce  a  lien  without  showing  that  it  exists.  There  is 
no  principle  or  authority  for  saying  that  if  a  trustee  makes  himself 
personally  liable  for  goods  the  creditor  thereby  obtains  a  lien  on  the 
trust  property.  There  is  not  the  least  authority  for  such  an  action  as 
the  present.  It  is  an  action  for  an  equitable  execution  agamst  the 
trust  e8tate.in  respect  or  ajudlgment  against  th^  tyi^steef_  There  is  no 
evidence  of  any  contract  for  any  security  on  any  part  of  this  estate. 
There  was  only  an  ordinary  contract  for  goods  supplied  to  a  person 
who  happened  to  be  a  trustee.  The  mere  fact  that  the  customer  was 
carrying  on  an  asylum  which  was  subject  to  a  trust  would  not  give  the 
tradesman  the  right  to  be  paid  out  of  the  trust  fund.  The  trustees  of 
the  settlement  with  respect  to  the  asylum  were  to  sell  it,  with  certain 
consents,  and  to  deal  with  the  proceeds  of  sale  as  therein  mentioned, 
and  there  was  a  power  that  until  the  premises  should  be  sold  it  should 
be  lawful  for  Dr.  Sabben  to  carry  on  the  business  of  an  asylum  upon 
the  premises  for  his  own  benefit,  he  making  certain  payments.  This 
he  did  until  July,  1875,  when  he  got  into  difficulties,  and  became  a 
liquidating  debtor,  and  then  Dr.  Symons  continued  to  carry  on  the 
asylum,  and  for  the  purposes  of  the  business  he  contracted  this  debt. 
Nothing  can  be  more  plain  than  that  on  the  face  of  the  settlement 
There  is  no  dedication  or  application  of  the  trustjm-opeiTy  to  any  trade 
purposes^  and  no  provision  that  the  business  was  tolSe  carried  on  by 
the  trustees.  It  was  argued  that  as  it  was  intended  tliatlKe"  asylum  ' 
jhould  be  sold  and  the  goodwill  with  it,  it  was  intended  that  the  .good- 
will should  be  preserved,  and  therefore  it  was  necessary  and  proper 
that  thelimfetee  should  continue  to  carry  on  "the  asyTiini  after  Dr.  5>ab- 
^Ben~gaVe~it  up,  for  the  purpose  of  preserving  the  goodwill.  That 
might  have  been  a  very  sound  argument  if  used  between  the  trustee 
and  the  cestuis  que  trust  for  the  purpose  of  Justifying  him  and  showing 
that  he  was  entitled  to  an  indemnity.  But  that  is  not  the  question 
here.  On  this  settlement  it  is  clear  that  it  was  intended  that  the  asy- 
Jiim  should  be  camea  on  bvbr.  Sabbftn  and  ^Qt  hy  thejrustees ;  j^^id^ 
that  if  he  did  not  carry  it  on,  it  should  be  sold  with  the  goodwill.  It 
is  therefore  impossible  to  compare  the  case  with  Ex  parte  Garland,* 

1  In  re  Johnson;  Attorney-General  v.  Corporation  of  Norwich,  2  M j  &  Cr.  406; 
Bright  V.  North,  2  Ph.  216;  /n  re  Leslie,  23  Ch.  D.  552;  Owen  v.  Delamere,  Law  Rep. 
15  Kq  134  ;  Ex  parte  Garland,  10  Ves.  110 ;  Ex  parte  Edmonds,  4  D.  F.  &  J.  4S8  ; 
Fraser  v.  Mardoch,  6  A  pp.  Cas.  855. 

a  11  Moo.  P.  C.  198.  »  10  Ves.  110. 
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and  In  re  Johnson,  \ 


ler  cages  where  there  has  been  an  ex* 


^  ^^gress  direction  by  the  testator  to  cari'y  on  a  business,  and  where  he 

^TJpSaaii?  appropriate^        of  h^ft  propprr^y  rr^^  mat  nnrnofw.     Thnpy 
„  ^authorities  prQCggrgn^is  principle,  that  where  a  parti^nlar  part  of_ 
/  Jra  truflt  fiBtate  is  specifically  dedicate^  JiO  ^  pftrti^nUr  pnrpftft^  whi#*Ti 
/  ^  jaV6ives  trade  flftPtA  kna  liabilities,  it  is  a  trust  to  use  it  for  that 
W       rparticular  purpose,  and  the  trustee,  thougli  personany  liable  for  the 
debts  wlircE"Ke^t»uutrautB  lu  Cli^  course  of  the  business,  has  a  right  to  * 
be  paid  out  of  the  specific  assets  appropriated  for  tnnt  piiryttnj  nnl"^ 
the  trade  creditors  are  not  to  be  disappointed  of  payment  so  far  as^e 
assets  so  appropriated  are  concerned.     But  the*  aulBofrEies '  Jend  to 
limit  that  doctrine  rather  than  to  extend  it.    The  case  of  Ex  parte 
Garland  shows  that  the  creditor  can  only  have  recourse  to  the  particu- 
lar part  of  the  property  of  which  there  has  been  such  an  express  dedi- 
cation;  and  the  right  cannot  be  extended  beyond  that,   either  in 
bankruptey  or  in  administration.    And  that  applies  even  to  cases  in 
which  the  trustee  has  merely  done  his  duty  in  carrying  on  the  business, 
and  where  he  may  be  entitled  to  an  indemnity  for  the  expenses  incurred 
by  him.     In  re  German  Mining  Company*  and  Laboucherer.  Tupper* 
are  cases  in  which  the  distinction  is  laid  down  between  the  rights  of 
trustees  carrying  on  business  to  be  indemnified  for  expenses  bondjide 
incurred  where  there  are  no  particular  assets  appropriated,  and  the 
rights  of  creditors.    Under  such  circumstances  the  creditors  have  no 
righte  against  the  trust  estate.    The  doctrine  contended  for  by  the 
appellant  is  not  only  not  supported  by  Ex  parte  Garland,  but  is  op- 
posed to  it    The  appeal  must  therefore  be  dismissed  with  costs. 
Cotton,  L.  J.    I  agree,  for  the  reasons  stated  by  the  Lord  Chancellor- 
Fbt,  L J.    I  also  agree,  for  the  same  reasons. 


M.  0.  H.  NORTON  and  Anothbb  v.  A.  J.  PHELPS  and 

Another. 

In  the  Supbeme  Court,  Mississippi,  April,  1877. 

IRqMjrted  in  54  Mismsippi  Report;  467.] 

Appeal  from  the  Chancery  Court  of  Washington  County. 

Hon.  E.  Stafford,  Chancellor. 

On  April  17,  1869,  M.  0.  H.  Norton  &  Co.  filed  this  bill  against 
A.  J.  Phelps  and  his  wife  Maty  B.  Phelps,  formerly  Vick,  to  subject  a 
plantation  in  their  possession  to  an  account  for  supplies  and  money  ad- 
vanced to  Henry  W.  Vick  and  Jonathan  Pearce,  trustee,  for  the  planta- 
tion, Henry  W.  Vick,  and  Mary  'B.  Vi^k,  the  cestui  qy^  trusL    The 


*  15  Ch.  D  548. 


>  4  D.  M.  &  G.  19. 


«  UMoo.P.C.  IM. 


SECT.  VII.]  NOBTON  V.  PHELPS.  421 

trustee  Fearce  was  not  made  a  party  to  the  suit  until  1870.  In 
1850  Sarah  Vick  conveyed  the  plantation  to  Fearce  in  trust,  as  in- 
dicated in  the  opinion.  Henry  W.  Vick  having  died  in  April,  1861, 
Fearce  took  possession  of  the  place  in  the  following  June,  and  became 
guardian  of  Mary  B.  Vick,  the  cestui  que  trust.  On  Nov.  28,  1865, 
Fearce,  as  guardian  and  trustee,  exhibited  to  the  Frobate  Court  his 
account,  showing  that  the  estate  was  indebted  to  him  $3,000,  and  to 
Norton  &  Go.  $10,000,  composed  of  $6,000  contracted  by  Henry  W. 
Vick,  and  $4,000  contracted  by  himself  in  the  course  of  his  guardian- 
ship. This  account,  having  been  exhibited  to  Mary  B.  Vick  after  she 
became  of  age  and  before  she  married,  was  approved  by  her;  and 
Fearce  beiuftllbcliai'geaNiB  guardian,  surrendered  the  pUntation  to  her, 
and  becamVa  non-residenfl^f  this  State^   On  Oct.  3,  1866,  Norton  & 

aocountof  that  date,  showing  a  balance  of 
$7,631.16,  which  he  admitted  to  be  '^  correct,  due  and  owing.''  This 
account  was  exhibited  to  Mary  B.  and  A.  J.  Fhelps,  who  admitted  it  to 
be  a  proper  charge  against  them,  and  a  liability  for  which  the  trust  es- 
tate was  bound.  The  complainants  appealed  from  a  final  decree  on  the 
merits  dismissing  the  bill. 

Nugent  ^  JUcWiBie,  for  the  appellants. 

TF.  &.  JPheipSy  for  the  appellees.^ 

Campbell,  J.,  delivered  the  opinion  of  the  court 

In  the  case  of  Clopton  v.  Gholson,'  we  announced  the  principles 
applicable  to  this  case.  These  are,  that  persons  dealing  witii  a  trus- 
tee must  look  to  him  for  payment  of  their  demands,  and  that,  ordi- 
narilv.  the  creditor  has  no  right  to  resort  to  the  trust  estate  to  enforce 
his  demand  for  advances  made  or  services  rendered  loFthe  beneflf  "oT 
the  trust  estate.  "But  While  this  is  the  rule,  there  are  exceptiorisT  lolt, 
and  where  expenditures  have  been  made  for  the  benefit  of  the  trust 
estate,  and  it  has  not  paid  for  them,  directly  or  indirectly,  and  the 
estate  is  either  Indebted  to  the  trtistee,  or  would  have  been  if  the 
trustee  hud,  pafd.  or  wott!^  be  tfhe  should  pay  the  demand,  and  the 
trusteeMs  insolvent  or  non-reside^  so  that  the  creditor  cannot  recover 
^is  demalid  iWHl  iiiili,'W  Will  be  "impelled  to  follow  him  to  a  foreign 
jurisdiction,  the  trust  estate  may  be  reached  directly  by  a  proceeding 
in  chancery.  The  principle  is,  that  while  persons  dealing  as  creditors 
with  the  trustee  must  look  to  him  personally,  and  not  to  the  trust  estate, 
yet  where  the  estate  has  received  the  benefit  of  expenditures  procured 
to  be  made  for  it  by  the  trustee,  and  it  has  not  in  any  way  borne  the 
burden  of  these  expenditures  properly  chargeable  to  it,  and  to  fasten 
the  charge  upon  it  will  do  it  no  wrong,  but  simply  cause  it  to  pay  what 
it  is  liable  for  to  the  trustee,  or  would  be  liable  for  if  he  had  paid  it,  or 
should  pay  it,  and  because  of  the  insolvency  or  non-residence  of  the 
trustee,  our  tribunals  cannot  afford  the  creditor  a  remedy  for  his  de- 

^  The  argamentB  of  counsel  are  omitted.  —  En. 
>  58  MiM.  466. 
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mand,  he  may  proceed  directly  against  the  trust  estate,  and  assert 
against  it  the  demand  the  trustee  could  maintain,  if  he  had  piud  or  should 
pay  the  claim,  and  should  himself  proceed  against  the  trust  estate. 
Generally  the  trustee  alone  must  be  looked  to.  He  stands  between 
the  creditor  and  the  estate.  He  represents  the  estate,  and  deals  for  It. 
He  is  entitled  to  be  reimbursed  out  of  the  trust  estate  for  all  disburse- 
ments rightfully  made  by  him  on  account  of  it,  and  creditors  must  get 
payment  from  him ;  but  when  they  cannot  do  that,  and  it  is  right  for 
the  trust  estate  to  pa}*  the  demand,  and  it  owes  the  trustee,  or  would 
owe  him  if  he  had  paid  or  should  pay  the  demand,  the  rule,  founded  in 
polic3',  which  denies  the  creditor  access  to  the  trust  estate,  yields  to  the 
higher  considerations  of  justice  and  equity ;  and,  in  oi*der  that  justice 
may  be  done,  the  creditor  may  be  substituted,  as  to  the  trust  estate,  to 
the  exact  position  which  the  trustee  would  occupy  if  he  had  paid  or 
should  pay  the  demand,  and  seek  to  obtain  reimbursement  out  of  the 
estate.  Applying  these  principles  to  the  facts  of  this  case,  it  will  be 
found  that  they  bring  it  within  the  exception  stated. 

Clearly,  if  Pearce,  the  trustee,  had  paid,  or  should  pay,  under  a  re- 
covery against  him,  the  demand  sought  to  be  enforced  against  the  trust 
estate,  he  would  be  a  creditor  of  the  estate.  He  is  a  non-resident  of 
the  State  of  Mississippi,  where  the  trust  property  is  and  where  the  debt 
was  contracted,  and  the  creditor  has  the  same  rights,  because  of  this,  as 
to  the  trust  property,  as  if  Pearce  was  insolvent.  The  reason  why  in- 
solvency of  the  trustee  is  an  element  in  the  combination  of  circumstances 
admitting  the  creditor  to  proceed  against  the  trust  estate  is  because  of 
the  inability  of  the  courts  to  coerce  an  insolvent  person  to  pay  his  liabili- 
ties ;  and  the  same  considerations  applj*,  ordinarily,  in  the  case  of  the 
non-residence  of  the  trustee,  without  regard  to  his  pecuniary  condition ; 
for  a  creditor  seeking  the  aid  of  our  courts  should  not  be  dismissed  be- 
cause he  might  pursue  a  person  to  a  foreign  land,  and  there  have  a  re- 
covery against  him.  If  he  cannot  obtain  justice  through  our  courts 
except  by  departing  in  an  exceptional  case  from  a  rule  of  policy,  to 
secure  justice  the  departure  should  be  made.  ^^  Trustees  have  an  in- 
herent right  to  be  reimbursed,  all  expenses  properly  incurred  in  the  ex- 
ecution of  the  trust,  and  no  express  declaration  in  the  trust  instrument 
is  requisite  to  create  that  right."  Hill  on  Trustees,  570  et  seq. ;  2 
Perry  on  Trusts,  §  910.  The  trust-deed  in  this  case  vests  the  title  of 
the  property  in  Pearce  as  trustee,  providing  that  he  ^'  is  to  permit  the 
said  Henry  W.  Vick,  as  agent  for  said  trustee,  ...  to  superintend, 
possess,  manage,  and  control  said  property,''  &&,  '^  with  power  to  sell 
and  exchange,"  Ac.  This  conferred  very  large  powers  for  incurring 
expenditures  to  be  borne  by  the  trust  estate.  Hill  on  Trustees,  571, 
572.  Vick  was  thus  constituted  the  agent  of  the  trustee  for  the  very 
purpose  of  possessing,  managing,  and  controlling  the  trust  property. 
Debts  properly  made  bj^  Vick,  agent  and  co-trustee,  as  he  is  elsewhere 
in  the  deed  called,  in  the  management  of  the  trust  property,  were  the 
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debts  of  Pearoe,  the  tnistee,  with  this  qualification ;  namely,  that  he  is 
exempted  bj'  the  deed  from  responsibility  personally  for  the  acts  or 
conduct  of  Vick.^  Decree  reversed  and  cause  remanded. 


FAIRLAND  v.  PERCY  akd  Others. 
In  the  Court  of  Probats,  February  9,  1875. 

[Beported  m  Law  Reports^  d  Probate  fr  Divorce,  217]. 

Sm  J.  Hannen.*  In  this  case  the  plaintiff  claims  to  be  a  creditor  in 
equity  of  the  estate  of  Robert  Percy,  deceased,  and  as  such  creditor 
asks  for  administration  (with  the  will  annexed)  of  the  unad ministered 
personal  estate  of  the  deceased.  The  testator,  by  his  will  dated  the 
9th  of  March,  1868,  appointed  William  Peacock  and  Henry  Fenwick 
trustees  and  executors,  and  gave,  devised,  and  bequeathed  to  his  said 
trustees  all  his  real  and  personal  estate  upon  trust  to  permit  and  suffer 
his  wife  to  receive  the  njjtii  and  pinfitin  and  tiH  ^^rry  on  his  business  as 
^ii  tuilor  fOf  tiie'ternroChfir.nafaira.l.Iifei  if  she  should  so  l^ngL^iSSULUlS  .7'. 
widow,  and  from  and  after  the  decease  or  second  marriage  of  his  said 
wife  he  directed  the  trustees  to  sell  and  convert  into  money  all  parts  of 
his  estate  not  consisting  of  money,  and  to  divide  the  proceeds  amongst 
his  children  as  tenants  in  common.  .William  Peacock  and  Henry  Fen- 
wick refused  to  accept  the  trusts  of  the  will,  and  duly  renounced  pro- 
bate, and  thereupon  administration  with  the  will  annexed  of  the  personal 
estate  and  effects  of  the  deceased  was  granted  to  the  widow,  who,  under 
the  authority  given  to  her  to  carry  on  the  business,  continued  to  do  so 
down  to.  the  time  of  her  death  in  January,  1874.     She  did  not  marry  a 

I  Askew  V,  Myrick,  54  Ala.  30 ;  Dickinson  v,  Cnnniff,  65  Ala.  581  ;  Mnndon  v. 
Bailey,  70  Ala.  63 ;  Blackshear  v.  Burke,  74  Ala.  239  ;  Moeelej  v.  Norman,  74  Ala> 
422 ;  Habersham  v.  Hngnenin,  B.  M.  Charlt  376 ;  Wylly  v.  Collins,  9  Ga.  223  ;  Sat- 
terwhite  v.  BeaU,  28  Ga.  525 ;  Gandy  v.  Babbitt,  56  Ga.  640  (semble) ;  Malone  v.  Buice, 
60  Ga.  152 ;  Robert  v.  Tifft,  60  Ga.  566 ;  Kaperman  v.  McGehee,  63  Ga.  250;  Jackson 
V,  Poole,  73  Ga.  801 ;  Greenfield  v.  Vason,  74  Ga.  126 ;  Clopton  o.  Gholson,  53  Miss. 
466;  (compare  Pool  v.  Ellis,  64  Miss.  555) ;  Bnshong  v.  Tftylor,  82  Mo.  660;  Cater  v. 
Everleigh,  4  Dess.  19;  James  v.  Mayrant,  4  Dess.  591 ;  Montgomery  v.  Everleigh,  1 
McC.  267 ;  Douglas  v.  Frazer,  2  McC.  Ch.  105 ;  Gueny  v.  Capers,  BaU.  Eq.  159, 162 ; 
Manigault  v.  Deas,  Bail.  Eq.  283,  290;  Henshaw  v,  Freer,  Bail.  Eq.  311,317,318; 
Magwood  V.  Johnson,  I  Hill.  Ch.  224 ;  Tennant  v.  Stoney,  1  Rich.  Eq.  222,  263 ; 
Adams  v.  Mackey,  6  Rich.  Eq.  75  ;  Owens  o.  MitcheU,  38  Tex.  588  Accord. 

Jit  in  .recognized  in  most  of  the  cases  cited  in  the  preceding  paragraph  that  the 
creditor's  recovery  against  the  trust  estate  will  be  defeated  in  whole  or  in  part  11 
the  trustee  is  in  arrears  to  the  trust  estate.    But  in  Wylly  v.  Collins,  9  Ga.  223^  Man- 
derson's  App.  113  Pa.  631,  the  creditor  was  allowed  to  charge  the  trust  estate,  although      ', 
the  trustee  was  a  defaulter  to  an  amount  exceeding  the  creditor's  claim.  I 

See  15  Am.  L.  Rev.  449  for  a  discussion  of  the  question  involyed  in  the  cases  cited      * 
in  this  note.  —  Ed. 

^'  See  supra,  70,  n.  1.  —  £i>. 
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second  time.  While  she  so  carried  on  the  basiness,  the  plaintiff  and 
his  partner  (trading  nnder  the  style  of  Stott  &  Co.)  supplied  goods  to 
the  widow  in  the  way  of  the  said  trade  of  a  tailor,  to  the  amount  of  £^99 
16«.  4c7.,  and  this  debt  remains  wholly  unpaid,  and  the  plaintiff  and  his 
partner  hold  no  security  for  any  part  of  it.  The  plaintiff  claims  in  re- 
spect of  this  debt  to  be  an  equitable  creditor  of  the  estate  of  Robert 
Percy,  deceased.  All  parties  interested  in  the  estate  of  the  deceased 
have  been  cited,  but  do  not  appear.  It  appears  that  Martha  Percy, 
the  widow  of  the  deceased,  died  wholly  insolvent,  and  left  no  property 
out  of  which  the  plaintiff's  debt  can  be  satisfied.    There  can  be  no 

ubt  that  Martha  Percy  was  origJnf^^lY  ^^'^  ^*tr^  HoKf/^r  nf  f\^^^  i^ioinf iflTa 
f  firm,  and  that  had  she  or  her  estate  been  solvent  they  would  have  been 
/  bound  to  look  to  her  or  her  estate  for  payment,  and  that  no  claim  could 
Eave  been  made  against  the  estate  of  the  deceased.^  But  the  cases" 
cited  in  argument  show  that  whei*e  a  testator  by  his  will  directs  that 
his  business  may  be  carried  on,  and  that  his  personal  estate  shall  be 
used  as  capital  with  which  to  do  so,  the  persons  who  after  his  death  be- 
come creditors  of  the  business,  in  addition  to  the  piersonaJ  responsibility 
of  the  individuals  who  give  the  order  for  the  goods  or  otherwise  contract 
the  debt,  are  entitled  in  equity  to  claim  against  the  estate  of  the  testator, 
to  the  extent  that  he  authorized  it  to  be  used  in  the  business.* 

This  is  clearly  laid  down  by  Lord  Eldon  in  Mc parte  Garland : '  '^  ^ 
to  creditors  subsequent  to  the  death  of  the  testator,  in  the  first  place, 
they  may  determine  whether  they  will  be  creditors.  Next,  it  is  admitted 
they  have  the  whole  fund  that  is  embarked  in  the  trade,  and  in  addi- 
tion they  have  the  personal  responsibility  of  the  individual  with  whom 
they  deal,  the  only  security  in  ordinary  transactions  of  debtor  and 
creditor.  They  have  something  very  like  a  lien  upon  the  estate  em- 
barked in  the  trade.  They  have  not  a  lien  upon  anything  else.**  The 
same  principle  is  laid  down  in  the  other  cases,  the  only  one  of  which  I 
need  refer  to  is  that  of  Owen  v.  Delamere,*  recently  decided  by  Sir  J. 
Bacon,  V.  C.  In  that  case  a  creditor  of  a  business,  carried  on  after  the 
death  of  a  testator  with  a  portion  of  his  estate  in  accordance  with  the 

^  Owen  V.  DeUmeie,  15  Eq.  134 ;  Laible  r.  Feny,  32  K.  J.  £q.  79  Accord.  —  Ed. 

>  Ex  parte  Qarland,  10  Ves.  110;  Ex  parte  Richardson,  3  Mad.  138;  Thompson 
o.  Andrews,  1  M.  &  K.  116 ;  Cntbnsh  v.  Cntbosh,  1  Beav.  184;  £x  parte  Butterfield, 
Be  Gex,  570 ;  McNeiUie  v.  Acton,  4  D.  M.  &  G.  744 ;  Ex  parte  Westcott,  9  Ch.  626 ; 
Owen  t;.  Delaraere,  15  Eq.  134 ;  JRe  Sumner,  W.  N.  (1884),  121 ;  Re  Firmin,  57  L.  T. 
Rep.  45 ;  Scholefield  v,  Eichelberger,  7  Pet.  586 ;  Barwell  v,  Cawood,  2  How.  560 ; 
Smith  V,  Ayer,  101  U.  S.  320;  Jones  v.  Walker,  103  U.  S.  444;  Cook  o.  Administra- 
tor, 3  Fed.  Rep.  69 ;  £dgar  d.  Cook,  4  Ala.  588 ;  State  v,  Hnnter  (Ark.,  1892),  19  S. 
W.  R.  496 ;  Pitkin  v.  Fitkm,  7  Conn.  307 ;  BlodgeU  v.  American  Bank,  49  Conn. 
9 ;  Wilson  v.  Fridenbarg,  21  Fla.  386 ;  Stanwood  v,  Owen,  14  Gray,  195 ;  Bacon  o. 
Pomeroy,  104  Mass.  577, 585 ;  Mason  o,  Pomeroy,  151  Mass.  164 ;  Hagan  v.  Barksdale, 
44  Miss.  186 ;  Brasfield  v.  French,  59  Miss.  632 ;  Laible  v.  Ferry,  32  N.  J.  Eq.  791 ; 
Willis  V.  Sharpe,  113  N.  T.  586;  Stewart  o.  Robinson,  115  N.  Y.  336 ;  Delaware  Co.  o. 
Gilbert,  44  Hon,  201 ;  Lncht  v.  Behrens,  28  Oh.  St.  231 ;  Gratz  v.  Bayard,  11  S.  &  R. 
41 ;  Mathews  v.  Stephenson,  6  Pa.  496 ;  Laaghlin  v.  Lorenz,  48  Pa.  275 ;  DaTis  « 
Christian,  15  Grat  11  ^ccorc/.  — En. 

*  10  Yes.  110.  «  Law  Rep.  15  Eq.  134. 
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directions  of  his  will,  filed  a  bill  for  the  administration  of  the  testator's 
personal  estate,  as  in  a  creditor's  salt  This  bill  was  dismissed  by  the 
Vice-chancellor  on  the  ground  that  as  it  appeared  that  the  persons  who 
carried  on  the  business  and  bad  contracted  the  debt  were  solvent,  the 
plaintiflTs  remedy  was  by  action  at  law  against  them,  and  not  by  an  ad- 
ministration suit  in  the  Court  of  Equity.  And  the  Vice-Chancellor  more 
than  once  points  out  that  the  case  would  be  different  if^  as  in  the  present 
case,  the  person  primarily  liable  were  insolvent  He  says :  **^n  ex-^ 
ccntor  ^»t.hnrigftfi  t^  cArry  ^p  a  business^  who  Carries  it^ 
ftvpry  ft|iming  on  every  contract  he  enters  into :  \^MdM  that,  if  ha  hp, 
tomes  bankrupt,  the  persons  who  have  trusted  him  have  a  right  to  say 
that  that  portion  of  the  trust  estate  which  was  committed  to  him  for  the 
purpose  of  carrying  on  the  business  shall  not  be  the  subject  of  general 
administration."  And  again :  '^  There  can  be  no  doubt  about  the  prin- 
ciples on  which  a  Court  of  Equity  deals  with  such  a  case :  the  Court 
will  give  effect  to  the  trust  which  has  been  created  by  the  testator,  and 
will  keep  separate  and  applicable  only  to  the  purposes  of  the  trust  that 
estate  which  the  testator  designated  and  directed  to  be  employed  for 
that  purpose.  As  Lord  Eldon  points  out  in  JEx  parte  Garland,^  the 
creditor  has  not  only  the  personal  remedy  against  the  executor,  but  he 
has  a  right  also,  if  that  should  foil,  to  come  against  the  trust  estate : 
and  so  here,  if  an  action  had  been  brought  against  the  defendants,  and 
a  fhiitless  Judgment  had  been  recovered  against  them,  there  would  have 
been  a  right  to  go  against  the  trust  estate  which  the  testator  committed 
to  the  executors  if  it  should  be  in  existence  in  specie."  I  think  that 
these  passages  establish  that  the  plaintiff,  in  the  existing  state  of  facts, 
is  an  equitable  creditor  of  the  personal  estate  of  Robert  Percy,  the  de- 
ceased, in  respect  of  the  debt  which  the  testator's  widow  contracted  in 
the  course  and  for  the  purpose  of  carrying  on  the  business.  In  arriving 
at  the  conclusion  that  administration  may  be  granted  to  the  plaintiff  as 
an  equitable  creditor,  I  am  fortified  by  the  decisions  in  analogous  cases 
where  administration  has  been  granted  to  persons  as  creditors  of  a  de- 
ceased's estate  in  respect  of  debts  not  contracted  by  the  deceased  or  in  his 
lifetime.  I  allude  to  the  cases  of  undertakers  and  those  who  have  been 
at  the  expense  of  burying  the  deceased :  Spitty's  Case ;  *  Newcombe  v. 
Beloe.'  It  will  be  seen  that  my  decision  is  based  on  th^  assumption 
that  the  estate  of  Martha  Percy,  the  widow,  is  insolvent  As  no  oppo- 
sition has  been  offered  to  the  motion,  the  fact  of  this  insolvency  rests 
on  the  affidavit  of  the  applicant ;  but  though  the  estate  maybe  insolvent, 
it  ia  highly  improbable  that  it  is  absolutely  mk  -  -Oii  thexoSZOu^,  it  ia 
highly  jrQbablftJh.a't  there  muatitt.  some  trade  debts  due  to  the  widow, 
and  not  to  the  estate  of  her  deceased  husband ;  and,  further,  it  is  pos- 
sible she  may  have  other  creditors  than  trade  creditors.  I  think,  there- 
fore, it  is  necessary  that  the  plaintiff  should  in  the  first  place,  as  a  legal 

1  10  Yes.  110. 

*  Coote'8  Pmctice  of  the  Court  of  Probate,  6th  ed.  p.  94. 

*  Law  Rep.  1  P.  &  M.  3U. 
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creditor  of  the  widow,  take  out  adminiBtratioii  to  her  estate.  And 
farther,  as  the  interests  of  persons  not  before  the  Court  may  be  affected^ 
I  shall  impose  the  condition  that  Justifying  security  be  given. 


In  re  JOHNSON. 

SHEARMAN  v.  JOHNSON. 

In  the  High  Coubt  of  Justice,  Chancebt  Division,  July  19,  1880: 

IReported  in  15  Chancery  Division,  548.] 

Adjourned  Summons.  Peter  Johnson,  by  his  will,  dated  the  27th  of 
May,  1873,  appointed  the  defendant  Robinson  and  another  his  execu- 
tors ;  and,  after  making  certain  specific  and  pecuniary  bequests,  and 
directing  the  payment  of  his  debts,  and  funeral  and  testamentary  ex- 
penses, he  directed  his  executors,  as  soon  as  might  be  after  his  decease, 
to  collect,  get  in,  and  receive  all  debts  owing  to  him  in  respect  of  the 
business  of  a  tailor  and  robe-maker  then  carried  on  by  him  at  Cam- 
bridge, and  also  all  other  debts  owing  to  him  not  connected  with  the 
business  then  carried  on  by  him  in  London  in  partnership  with  Thomas 
Sadler,  and  (subject  to  the  provisions  thereinafter  contained)  to  sell 
and  convert  into  money  all  his  Cambridge  stock  in  trade,  and  stand 
possessed  of  the  proceeds,  and  all  other  his  personal  estate  and  effects 
whatsoever  (except  his  share  and  interest  in  the  London  business)  not 
thereinbefore  specificaUy  bequeathed,  upon  trust  to  pay  one  equal 
fourth  part  thereof  to  and  amongst  such  of  the  children  of  his  de- 
ceased sister  Catherine  Neill  (including  his  nephew  John  Neill)  as 
should  be  living  at  the  time  of  his  decease ;  one  other  equal  fourth  part 
to  the  plaintiff ;  and  the  remaining  two  fourth  parts  to  the  several  per- 
sons therein  named,  ^nd  the  testator  ^o/*lftrpH  thfttiQ  pnaA  hia  npphi>w 
John  Neill  should  be  under  the  age  of  twenty-one  years  at  the  time  of 
[Is  decease,  it  sAuuttP^'  TawfoITor  lus  juiid  AXftpnt^T*^,  nnon  the  reouesf 


of  the  said  John  Neill,  to  postpone  the  sale  of  his  Cambridge  stock  in 
trade  ana  allow  hisjaid  business j)f  a  tailor  and  a  robe-maker  at  (Jam- 
n^ridye  to  be__p^'^d  on  by  thfl  said  Joba  N«iU,  iw  £ld  jQwd  beneflj 
under  the  supervision  of  his  said  executors,  until  such  time  as  the  said 
John  Neill  should  attain  twenty-one,  and  during  such  period  should  use 
such  part  of  the  share  of  the  said  John  Neill  in  his  residuary  personal 
estate  as  might  be  requisite  for  the  due  carrying  on  of  the  said  busi- 
ness. And  he  directed,  in  case  that  provision  was  carried  into  effect, 
that  an  inventory  and  valuation  of  all  his  stock  in  trade  at  Cambridge 
should  be  taken  immediately  after  his  decease,  and  that  on  the  said 
John  Neill  attaining  his  age  of  twenty-one  years  he  should  have  the 
option  of  taking  the  then  existing  stock  at  the  amount  of  such  valua- 
tion, and  that  if  he  declined  to  do  so,  and  the  said  stock  was  sold,  then 
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the  said  JohD  Neill  shoald  bring  the  amoont  of  the  proceeds  of  such 
sale  into  hotchpot  on  the  calculation  for  the  distribution  of  the  resi- 
duary personal  estate.  The  testator  then  gave  certain  directions  as  to 
the  winding  up  of  his  partnership  in  the  London  business,  and  directed 
that  his  share  and  interest  therein  should  fall  into  his  residuary  per- 
sonal estate. 

The  testator  died  on  the  25th  of  November,  1875,  and  his  will  was 
proved  by  the  defendant  Robinson  alone,  the  other  executor  having 
renounced.  There  were  living  at  the  testator^s  death  two  children  of 
his  deceased  sister  Catherine,  one  of  whom  was  the  said  John  Neill, 
then  an  infant 

After  the  testator's  death  the  defendant  did  not  get  in  the  book  debts 
of  the  Cambridge  business  as  directed  by  the  will,  but  he  continued  to 
carry  on  the  business  in  his  own  name  until  the  80th  of  June,  1878, 
when  John  Neill  attained  twenty-one ;  he  also  continued  the  manage- 
ment of  the  testator's  share  in  the  London  business.  For  the  purpose 
of  carrying  on  the  Cambridge  business,  the  defendant  advanced  from 
time  to  time  several  sums  of  money  out  of  John  Neill's  share  in  the 
testator's  personal  estate,  which  sums  were  repaid  out  of  the  business 
in  the  ordinary  course  of  carrying  it  on,  but  the  defendant  kept  no 
separate  banking  account  for  the  business. 

An  action  having  been  instituted  by  one  of  the  residuary  legatees, 
and  a  judgment  obtained  for  the  administration  of  the  testator's  estate, 
it  was  found,  on  taking  the  defendant's  accounts,  that  there  was  due 
from  him  a  balance  of  £764,  16«.  Id.  in  respect  of  profits  from  the 
Cambridge  business,  and  also  a  balance  of  £1,668,  Sa,  Id.  in  respect 
of  the  general  personal  estate  of  the  testator,  including  his  share  in 
the  London  business. 

J^mgygst  the  creditors  who  made  cLajnisjgp^"''^  ^^^  nafof^  wh/^qi*  fj^^ 
jn/i£mna«f.  Yffixs.  ffiY'T^lr/'''"^""  w[i/>T^  supplied  the  defep^ftnt  with 
^oods  in  the  OQliTSeof  bifi  ^arryjpg  ^^^  fj^a  p.QTinKririgp  ^usiucss  subse- 
-  ^ngP^^y  ^  ^^^  testator's  death ;  but  these  claims  being  disallowed  by 
the  chief  clerV,"  summonses  were  taken  out  by  three  of  these  creditors 
for  the  purpose  of  establishing  their  claims.  One  of  the  summonses 
was  by  a  firm  of  Standen  &  Co.,  woollen  warehousemen,  and  asked 
that  a  sum  of  £460  bs.  lOd.  due  to  them  for  goods  sold  and  delivered 
to  the  defendant,  the  executor,  in  the  course  of  his  carrying  on  the 
trade  or  business  of  a  tailor  from  the  time  of  the  testator's  death  down 
to  the  dOth  of  June,  1878,  might  be  forthwith  paid  to  them  by  the  said 
executor  out  of  the  share  of  the  said  John  Neill  in  the  testator's  resi- 
duary personal  estate ;  or  otherwise  that  it  might  be  declared  that  the 
applicants  were  entitled  to  a  lien  on  the  portion  of  the  estate  of  the 
said  testator  which  on  the  •  30th  of  June,  1878,  was  embarked  in 
the  carrying  on  as  aforesaid  of  the  said  testator's  business ;  and  that 
an  inquiry  might  be  directed  for  the  purpose  of  ascertaining  what  were 
the  assets  of  the  said  testator  which  were  so  subject  to  the  lien  of  the 
applicants. 
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The  two  other  summonses,  which  were  by  creditors  for  an  aggregate 
amount  of  upwards  of  £600,  asked  that  they  might  be  at  liberty  to 
bring  in  their  claims  against  the  assets  of  the  business  carried  on  by 
the  defendant  under  the  powers  of  the  will,  in  respect  of  debts  incurred 
by  him  to  the  applicants  in  the  course  of  such  business,  and  that  such 
assets  might  be  applied  in  payment  of  what  should  be  found  due  to 
the  applicants  in  respect  of  their  debts.  Upon  the  further  considera- 
tion of  the  action  all  three  summonses  came  on  for  hearing. 

It  appeared  that  the  defendant,  the  executor,  was  insolvent. 

Ghro9venor  Woads^  for  Messrs.  Standen's  summons.^ 

Speed  and  MaidUow^  for  the  other  two  summonses. 

B.  F.  Norton^  for  Neill,  was  not  called  upon. 

E.  W.  Byme^  for  the  plaintiff. 

Seward  Bryce  and  E.  €•  Austin^  for  other  parties. 

The  defendant  did  not  appear  by  counsel. 

Jessel,  M.  R.  I  shall  dismiss  these  summonses,  but  I  will  give  the 
creditors  liberty  to  present  a  petition.  I  will  not  distribute  the  assets 
until  they  have  presented  a  petition :  that  seems  to  me  the  regular 
course,  bi^t  at  present  I  do  not  see  that  ^^^y  "^^  ^^<>;<^i^^  *"^-ftPJlltUDL— 
That  seems  to  nave  been  the  course  taken  in  several  cases,  and  I  think 
it  is  the  right  course,  for  the  creditors  are  not  parties  to  this  suit  at  all. 
They  ought  to  come  in  under  a  petition.  JVith  rpgai^  ^  tjia  pnint.  that 
,has  been  Argpftil,  T  nniomtund  the  doctrine  to  ha  fhifl,  t*'"*  ^>i^i«n  ** 
triiatftft  ifl  anthorize^  by  ^  ^stator;,  or  bjLa  settlQj;^  -r-  for  it  makoo  no 
^jflFprpnp^  —  t^  r>Arry  on  a  business  with  certain  funds  which  he  ^ves 
to  the  trustee  for  that  purpose,  the  creditor  who  trusts  ^^^^/^Ififitltrr"  ^f " 
A  right  to  sav.  **  I  had  tfap  j^AyflAHfl.1  IlabilttyoTTiHe  man  I  trusted,  and 

T  ^""^  "llPft  ft  ''^p;^^  ^^  ^f"  P"^-  1"  >^»a  pf«^o  ftgninat.  fha  aa^pfff  ;   ^t  jp^  J  ^ 

have  a  right  to  the  benefit  of  indemnity  or  lien  which  he  has  against 
the  assets  devoted  to  the  purposes  of  the  trade."  The  first  right  is  his 
general  right  by  contract,  because  he  trusted  the  trustee  or  executor : 
he  has  a  personal  right  to  sue  him  and  to  get  judgment  and  make  him 
a  bankrupt.  The  second  right  is  a  mere  corollary  to  those  numerous 
cases  in  equity  in  which  persons  are  allowed  to  follow  trust  assets. 
The  trust  assets  having  been  devoted  to  carrying  on  the  trade,  it  would 
not  be  right  that  the  cestui  que  trtist  should  get  the  benefit  of  the  trade 
without  paying  the  liabilities ;  therefore  the  court  says  to  him,  You 
shall  not  set  up  a  trustee  who  may  be  a  man  of  straw,  and  make  him  a 
bankrupt  to  avoid  the  responsibility  of  the  assets  for  carrying  on  the 
trade :  the  court  puts  the  creditor,  so  to  speak,  as  I  understand  it,  in  the 

^  place  of  the  trustee.    But  if  the  trustee  has  wronged  the  trust  estate. 

■^^"t  ^'°i  if  t^ft  hftfl  tiflkf"  ™r>noy  Qut  o£  the  asscts  more  than  suflScient  to 
pay  ti^**  HAhf^,  anj^infltPftH  nf  applying  thgm'tb  Lli(j  pnyhieni  of  ihe  ^ 
debts^hfta j;mt^ihem  i»to  his  own  pocket,  thenll  appuare  U>  ffie  there  la' 
no  such  ^quitVf  because  the  cestuU  que  tfMM  flf fe  not  taking  the  ben^tT 

1  The  argument  of  Wood*  10  omitted. — Ed. 
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The  trastee  haying  pocketed  the  money,  the  title  of  the  creditor,  bo  to 
speak,  to  be  put  in  the  place  of  the  trustee,  is  a  title  to  get  nothing, 
because  nothing  is  due  to  the  trustee.  It  does  not  appear  to  me  that 
in  that  case  the  creditor,  who  has  never  contracted  for  anything,  who 
has  only  got  the  benefit  of  this  equity,  if  I  may  say  so,  by  means  of 
the  trustee,  through  the  lucky  accident  of  there  being  a  trust,  ought  to 
be  put  in  a  better  position  than  any  other  creditor.  I  do  not  see  that 
any  Judge  has  said  so. 

If  we  start  with  Ex  parte  Garland,  what  Lord  Eldon  says  is  this: 
^^  It  is  admitted  they  [the  creditors]  have  the  whole  fund  that  is 
embarked  in  the  trade  '*  —  that  is,  as  between  themselves  and  the  ex- 
ecutors the  creditors  can  claim  the  application  of  the  fund ;  ^'  and  in 
addition  they  have  the  personal  responsibUity  of  the  individual  with 
whom  they  deal :  the  only  security  in  ordinary  transactions  of  debtor 
and  creditor."  [His  Lordship  then  read  down  to  the  words  '^  security 
for  the  creditors  on  the  trade,"  ^  and  continued :]  Then,'  after  ex- 
pressing his  strong  opinion  that  only  the  property  declared  to  be 
embarked  in  the  trade  should  be  answerable  to  the  creditors  of  the 
trade,  he  says,  ^'  If  I  am  not  bound  by  decision,  the  convenience  of 
mankind  requires  me  to  hold  that  the  creditors  of  the  trade,  as  such, 
have  not  a  claim  against  the  distributed  assets,  in  the  hands  of  third 
persons  under  the  direction  of  the  same  will,  which  has  authorized  the 
trade  to  be  carried  on  for  the  benefit  of  other  persons."  That  does  not 
decide  the  point  I  have  mentioned  at  alL  AH  that  it  decides  is  that 
the  claim  of  the  creditors  is  limited  to  the  assets  devoted  to  trade. 
What  their  right  against  those  assets  is.  Lord  Eldon  does  not  decide. 

Then  we  have  a  case  which  I  think  comes  nearest  to  the  presen^  ^  r 

case,  Ex  parte  Edmonds.*    Lord  Justice  Turner  says  this :  *  ^'  The  case  7    7  ^;  • 
of  Ex  parte  Garland  and  the  other  cases  referred  to  in  the  argument/  » 

have  not,  in  my  opinion,  any  application  to  the  present  case.     Theyl  .  ^   ^  '^  ^' 
proceed  upon  the  principle  that  the  executor  or  trustee  directed  to  carry  ^ 
on  the  business  having  the  right  to  resort  for  his  indemnity  to  the  \ 
assets  directed  to  be  employed  in  carrying  it  on,  the  creditors  of  the    \ 
trade  are  entitled  to  the  benefit  of  that  right,  and  thus  become  creditors    J 
of  the  fund  to  which  the  executor  or  trustee  has  a  right  to  resort" 

Having  read  those  two  authorities,  which,  being  the  decisions  of  a 
Lord  Chancellor  and  of  the  Court  of  Appeal  in  Chancery,  would  be 
binding  on  me,  I  need  only  say  that  I  do  not  think  the  point  arises  in 
any  of  the  subsequent  cases,  or  was  the  subject  of  consideration  in 
them.  Owen  v,  Delamere,*  which  contains  a  mere  dictum  of  Vice- 
Chancellor  Bacon,  but  still  of  course  entitled  to  great  respect  if  it  did 
differ  —  which  I  do  not  think  it  does — from  what  Lord  Justice  Turner 
laid  down  in  Ex  parte  Edmonds*  as  the  true  principle,  would  not  be 
binding  upon  me ;  but  I  do  not  think  it  is  different,  because  Vice  Chan* 

MOVes-lSl.  *10Ves.lSS.  •  4  D.,  F.  &  J.  488. 

«  4  D.,  F.  &  J.  498.  '•  Law  Rep.  IB  Eq.  134.  •  4  D.,  F.  &  J.  488. 
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cellor  Bacon  is  directing  his  attention  to  the  point  decided  in  Ex  parte 
Garland,  that  is,  that  the  creditors  have  no  right  to  go  beyond  assets 
devoted  to  trade.  The  nature  of  the  right  as  against  those  assets  is 
.^  not  adverted  to ;  that  is  plain ;  for  after  saying  that  Ex  parte  (iariana 
^^  contains  a  clear,  distinct,  and  luminous  exposition  of  law  on  the  sub« 
ject,"  —  which  it  does  upon  the  point  that  it  is  not  the  general  estate  of 
the  testator  which  is  liable,  but  only  so  much  as  he  has  authorized  to 
be  employed  in  the  business,  —  the  Vice  Chancellor  says,^  '*  The  court 
will  give  effect  to  the  trust  which  has  been  created  by  the  testaUy*,  and 
will  keep  separate  and  applicable  only  to  purposes  of  the  trust  that 
estate  which  the  testator  designated  and  directed  to  be  employed  for 
that  purpose."  It  is  merely  repeating  Ex  parte  Garland  without  the 
slightest  reference  to  the  mode  in  which  the  claim  is  to  be  enforced. 

The  same  may  be  said  of  the  case  of  Fairland  v.  Percy.  I  dispose 
of  that  by  saying  that  Sir  James  Hannen  goes  no  further,  and  that  he 
does  not  consider  the  second  point  at  all. 

The  question  raised  by  the  second  point  —  that  is,  what  is  the  right 
to  resort  —  is  not  treated  of,  as  far  as  I  can  see,  in  any  reported  de- 
cision except  in  the  case  of  Ex  parte  Edmonds.     I  think  it  is  inferen- 
tially  referred  to  in  Mr.  Justice  Lindley's  book,  where  I  think  he  means 
to  say  the  same  that  Lord  Justice  Turner  said,  although  I  must  say, 
/I   with  great  deference  to  Mr.  Justice  Lindley,  it  might  have  been  more 
-        C     \  clearly  put.    JJothingcan  be  clearer  than  the  way  in  which  Lord  Jus-_ 
I  vA^  ,    jJtiseTurner  puts  it ;  it  is  jltb|My^'^s  he  says,  the  right  to  resort  for  in^ 
,  \  ^        I        Idemnity  to  the  assefs  actually  directed  to  oe'empToyed  ;  and  the  cred- 
V        .  "^  ^         Vitnr IwT nTliil nJ  t^^'  Ifie  y'^^^^J.^f, ^^"^  T^g^^**  „ 


What  Ml'.  Justice  Lindley  says  is  this : '  [His  Lordship  then  read 
the  passage  commencing,  ^^  If  an  executor  of  a  deceased  partner/'  and 
ending,  ''lien  on  the  assets  of  the  deceased  employed  therein,"  and 
continued :] 

I  am  not  sure  that  Mr.  Justice  Lindley  had  in  view  the  remarks  of 
LoM  Justice  Turner  in  Ex  parte  Edmonds,*  for  he  does  not  cite  the 
case ;  but  he  may  have  arrived  at  the  same  conclusion  independently. 

The  only  other  text-book  that  I  have  been  looking  at  on  this  point  is 
the  last  edition  of  Williams  on  Executors.^  After  stating  that  a  trade 
IS  not  transmissible,  but  is  put  an  end  to  by  the  death  of  the  trader,  it 
Bays :  *'  Executors,  therefore,  have  no  authority  in  law  to  carry  on  the 
trade  of  their  testator,  and  if  they  do  so,  unless  under  the  protection 
of  the  Court  of  Chancery,  they  run  great  risk,  even  although  the  will 
contains  a  direction  that  they  should  continue  the  business  of  the  de- 
ceased." Then  it  says,*  **  The  testator  may,  by  his  will,  qualify  the 
power  of  his  executor  to  carry  on  trade,  and  limit  it  to  a  specific  part 
of  the  assets,  which  he  may  sever  from  the  general  mass  of  his  prop- 
erty for  that  purpose ;  and  then  in  the  event  of  the  bankruptcy  of  the 

1  Law  Rep.  15  £q.  139. 

3  Lindley  on  Partnership  (Sd  ed.),  p.  1108.  *  4  D.,  F.  &  J.  488. 

«  8th  ed.  p.  1798.  *  Page  1800. 
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executor,  the  rest  of  the  assets  will  not  be  a£fected  by  the  commission, 
although  the  whole  of  the  executor's  private  property  will  be  subject 
to  its  operation,"  Although  the  author  cites  Ex  paHe  Garland,  he 
does  not  appear  to  me  to  deal  directly  with  the  question  I  have  to  deal 
with,  which  is,  What  is  the  nature  of  the  right  of  the  creditors  against 
the  assets  specifically  appropriated  by  the  testator  for  the  purpose  of 
carrying  on  the  trade  ?  I  am  therefore  really  thrown  back  on  the 
authority  of  Lord  Justice  Turner.     \f  the  right  gf^  ^ji^  f*reditnrR  ia^ 

aa  ifl  fftftted  by  Lord  Jiiatifift  Tnmpr^  |.hp  rt^i^f  |,^  pnf  themselves,  so  Jl 

tn  Rppftlr^  \j\  thP  pia^'B  Ql  H  trustee^  who  is  entitled  to^ah"  indemnity, 

a  loss  to  the  trust  estate,  the  creditors  cannot  have  a  better  right. 
They  do  get  some  additional  benefit  so  as  to  avoid  a  supposed  in- 
justice ;  but  the  injustice  to  be  avoided  is  the  injustice  of  the  cestui 
que  trust  walking  off  with  the  assets  which  have  been  earned  by  the 
use  of  the  property  of  the  creditor ;  l^nt  ^{^^fe  the  cest 
not  get  that  benefit,  there  is  no  injustice  as  between  him  and  the  cred- 
iiors,  and  thCire  is  no  reason  for  the  court  interfering  at  the  instance  o 
the  creditors  to  give  them  a  larger  right  than  that  they  bargained  for, 
namely,  their  personal  right  against  the  trustee.  It  appears  to  me, 
therefore,  that  tf  the  trustee  has  no  such  right  in  such  a  case,  they 
have  none  here. 

The  particular  case  before  me  is  peculiar.  It  appears  by  the  evi- 
dence, and  it  is  the  fact,  that  the  executor  carried  on  the  Cambridge 
business  in  his  own  name  and  not  in  the  name  of  tbe  infant,  which  was 
strictly  in  accordance  with  the  terms  of  the  will,  for  I  do  not  suppose 
he  could  carry  it  on  in  any  other  way.  By  the  wUl  the  testator  allowed 
him  to  make  use  of  one-eighth  of  the  residue  for  the  purpose  of  carry- 
ing on  the  business  on  behalf  of  the  legatee,  who  was  an  infant  of  the 
name  of  Neill,  during  his  minority ;  then  Neill,  on  his  attaining  twenty- 
one,  was  to  be  allowed  to  take  the  stock  in  trade,  if  he  thought  fit,  not 
at  its  then  value,  but  at  its  value  at  the  testator's  death,  and  all  the  rest 
fell  into  residue.  But  the  executor  and  trustee  did  not  follow  the  will, 
for,  as  I  said  before,  he  carried  on  business  in  his  own  name  as  ex- 
ecutor, and  used  the  assets  then  in  the  business.  He  did  not  do  what 
the  testator  told  him  to  do,  namely,  collect  the  book  debts  and  throw 
them  into  general  residue  with  the  business,  and  then  make  use  of  one- 
eighth  of  the  residue ;  he  kept  no  separate  banking  account  so  as  to 
show  the  actual  sums  of  money  used  in  the  business,  but  he  carried  on 
the  business  as  it  had  been  carried  on  before.  Whether  that  makes 
any  difference  or  not  it  is  immaterial  now  to  inquire,  but  that  is  what 
he  actually  did.  He  carried  on  the  business,  and  in  carrying  it  on  he 
received  £764  16«.  Id.  more  profit  than  he  has  accounted  for,  and  this 
amount  he  owes  the  estate.  Besides  that,  he  was  carrying  on  the  Lon- 
don business  belonging  to  the  estate.  From  that  and  other  sources  he 
has  received  £1^668  Ss,  Id.  more  than  he  has  accounted  for ;  so  that 
he  is  a  very  lancfijdefaulter.    It  is  manifest  that  he  could  not  take  one 
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penny  oat  of  ttns  estate  by  way  of  indemnity  until  he  made  good  his 
default 

Therefore,  unless  the  creditors  can  be  in  a  position  to  show  —  as  to 
which  there  is  no  evidence  before  me  —  that  there  were  profits  from 
carrying  on  the  business  to  an  amount  exceeding  the  deficit,  so  that 
something  was  gained  by  the  use  of  these  assets,  it  does  not  appear  to 
me  that  they  can  be  entitled  to  anything. 

As  the  facts  on  this  point  do  not  appear,  I  will  give  the  creditors 
liberty  to  present  a  petition  within  a  limited  time,  if  they  think  they 
can  support  it,  and  I  will  not  allow  the  assets  to  be  distributed  until 
they  have  had  time  to  present  their  petition.  I  do  not  think  it  is  a 
case  to  make  the  creditors  pay  costs. 

The  summonses  are,  therefore,  dismissed  without  costs.^ 

1  Ex  parU  Edmonds,  4  D^  F.  &  J.  488,  498  (semUe) ;  Re  Morgan,  18  Ch.  D.  93,  99 
(tembU) ;  Re  Evaiui,  34  Ch.  Div.  597 ;  Re  Gordon,  40  Ch.  Dir.  536 ;  Biaaon  v.  Pomeroy, 
151  Maaa.  164  {temble) ;  Cock  o.  Caraon,  45  Tex.  429  (aemble)  Accord.  See  alao  Collin-. 
Bon  o.  Liater,  7  D^  M.  &  Q.  634.  —Ed. 


A  tmatee  maj  atipnlate  bj  apt  worda  that  he  ahall  not  be  liable  peraonaOy,  but 
onljr  ont  of  the  tmat  moneja.  In  aoch  a  caae  the  promiaee  cannot  chwge  the  tmatee 
de  6oRtf  propriU.  Bnt  he  may  reach  the  tmat  f  nnda  if  the  dzcnmatancea  were  anch  aa 
to  joatify  the  tmatee  in  pledging  them  for  the  benefit  of  the  tmat.  Mnir  v.  Glasgow 
Bank,  4  App.  Caa.  337,  361,  365,  368,  369-70,  377,  386,  388 ;  Campbell  v,  Gordon  (Ct. 
of  Seas.,  1840),  2  D.  639 ;  Johnson  v.  Leman,  30  SI.  App.,  870;  Glenn  v.  Alliaon,  58 
Md.  527 ;  Noyea  v,  Blakeman,  6  N.  T.  567 ;  New  v.  Nicholl,  73  N.  T.  127 ;  Peny  v. 
Board,  102  ^.  T.  99 ;  Van  Slyke  v.  Bach,  123  N.  T.  47 ;  Stanton  v.  King,  8  Hnn,  4 ; 
Fowler  v.  Mat  Co.,  28  Hon,  195;  Bandall  v,  Daaenboiy,  39  N.  T.  Sap'r  Ct  174. 
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SECTION  Vn.  (canHnued). 
(b)  Crxditobs  of  Cbbtui  qub  Tbust. 

LOBD  GREY  and  Othbbs  v.  COLYILE  and  Others. 
In  Changebt,  before  Lord  Fotoh,  C,  1678. 

[Reported  in  2  Reportt  in  Chancery,  143.] 

In  Chancebt,  before  Sib  Francis  Xobih,  E.,  Jmn  15,  1688. 

[Reported  in  1  Vernon,  172.] 

The  plaintiff  the  Lady  Grey's  bill  is  to  be  relieved  for  a  debt  of  £1,500 
and  interest  on  bond,  wherein  John  Colvile  did  bind  himself  and  his 
heirs  to  re{>ay  the  same  nnto  the  plaintiff,  her  executors  and  assigns, 
that  the  same  might  be  paid  out  of  the  lands  which  were  purchased  by 
the  said  John  Colvile  with  his  own  proper  money,  in  the  names  of 
himself  and  the  defendant's  wife,  to  hold  to  them  two  for  their  lives, 
and  then  to  the  heirs  of  Colvile,  and  the  rest  were  purchased  in  the 
names  of  the  said  defendants  Morriss  and  Saunders  in  trust  for  the  said 
John  Colvile  and  his  heirs;  that  soon  after  and  before  the  £1,500  was 
paid  the  said  John  Colvile  died,  and  the  right  and  equity  of  the  prem- 
ises during  the  life  of  the  said  defendant's  wife  is  in  Josia  Colvile,  and 
the  reversion  in  fee  after  the  death  of  the  said  wife  will  descend  to  the 
said  defendant,  Josia  Colvile,  as  son  and  heir  of  the  said  John  Colvile, 
and  the  profits  are  received  by  him  or  for  his  use ;  that  the  said  John 
Colvile  dying  intestate,  administration  is  granted  to  Dorothy,  his  relict, 
who  pleads  she  hath  no  personal  estate,  whereupon  the  Lady  Grey 
commenced  a  suit  at  law,  by  filing  an  original  for  her  said  debt  against 
the  defendant  Josia,  as  son  and  heir  of  the  said  John  Colvile,  and  hath 
got  judgment  thereon  to  have  satisfaction  for  the  said  debt,  out  of  the 
reversion  of  the  lands  of  Josia,  which  descended  in  fee  to  the  said  de- 
fendant Josia  Colvile,  and  ought  to  have  satisfaction  accordingly,  but 
the  said  defendant  Josia  pretendeth  he  hath  nothing  by  descent  in 
present  but  the  reversion  of  the  lands  purchased  in  the  names  of  John 
Colvile  and  his  wife,  after  the  death  of  his  wife,  whereas,  he  and  the 
other  two  defendants  were  oply  trustees  for  John  Colvile  ar^  hjfl  >'«'«"^ — 
and  their  trust  being  now  come  to  the  defendant  Josia».thejLJU:fi  liable 

afl   ftflflfttfl   in  eq^itv   for  satisfaction  of  the  plftintifTw  jl^j^tn^  g^^^^  thp 

pl§iMli.2^^^  ^  l^Lifi^^Ii^^^^^^'^^-^-fi^S^S^^'^i.  ^^^  ^^®  B^^^ 
Josia  also  insists  tEat  the  premises  are  incumbered  by  a  former  judg- 
ment of  one  lease  for  £800,  and  the  plaintiffs  creditors  and  others  the 
creditors  in  their  suit,  seeking  relief  against  the  same  defendants,  upon 
the  same  trust  and  equity,  and  to  have  their  debts  paid  out  of  the  said 
lands,  they  insisting  they  are  creditors  by  judgment,  grounded  on 
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original  of  the  eame  day  and  date  with  the  said  Lady  Grey,  and  ought 
to  be  satisfied  in  equal  degree  and  time. 

The  plaintiff  Creed  and  the  other  creditors  insist,  that  they  for  bo 
much  as  the  estate  in  law  of  wife  is  in  the  heir,  that  their  judgments 
ought  to  attach  the  lands  according  to  priority  of  originals,  and  though 
the  said  Leke  hath  obtained  a  decree  prior  to  the  creditors  in  these 
suits,  yet  the  same  is  to  be  subject  to  the  direction  of  this  court,  and 
ought  not  to  take  place,  but  according  to  ttie  date  of  their  originals. 

This  court  (it  being  admitted  by  all  that  the  original  on  which  the 
said  Leke's  judgment  is  grounded,  is  prior  to  all  the  other  creditors' 
originals,  and  that  the  plaintiff,  the  Lady  Grey,  and  Creed's  originals 
are  next  in  priority,  and  bear  the  same  date  one  with  another,  and 
ought  next  to  be  satisfied  with  other  judgments,  who  originally  bear  the 
same  date)  declared  that  the  estate  purchased  in  the  names  of  the 
defendants  wife  as  aforesaid  was  a  trust  for  life,  attending  the  reversion, 
-and  so  liable  to  make  the  several  plaintiffs  satisfaction  for  their  debts, 
and  should  be  enjoyed  by  the  plaintiffs  against  the  said  wife  and  Josiah 
Colvile  the  heir ;  and  the  court  decreed  that  if  the  estate  of  wife  as 
aforesaid  was  not  sufficient,  then  the  said  reversionary  lands  purchased 
in  the  names  of  the  said  Morris  and  Sanders,  after  the  death  of  Sir 
John  Tufton,  who  hath  an  estate  for  life  in  the  said  lands,  should  go 
towards  satisfaction  of  the  said  debts. 

\     ^       ^A       /  June  15,  1688.    Jhe  single  point  of  this  case  was^jghfithfiLth^tmafc— 
^    i     ^.^ — -"^y^f  an  estate  in  fee  descended  upon  the  beir'is'ha'ble  in  equity  to  the 

Isatisf action  of  a  cJ'elJtTJyTJond,  wherein TEheTieir  is  expressly  bound* 
Tde  late  L<orcl  chancellor  nad  decreed  it  assets ;  "but  upon  a  rehear 
ing  before  the  Lord  Keeper  he  seemed  doubtful. 

For  the  heir  against  the  decree  it  was  said  that  this  point  had  for- 
merly been  settled  upon  great  advice  in  the  case  of  Box  and  Bennet,^ 
which  was  beard  by  the  Lord  Chancellor,  with  the  assistance  of  the 
Lord  Chief  Justice  Hales  and  Mr.  Justice  Wadham  Windham. 

But  for  the  decree  it  was  argued  that  the  precedent  of  Box  and 
Bennet  was  looked  upon  as  a  hard  case,  and  had  never  carried  any 
great  authority  with  it,  it  being  a  precedent  of  the  judges'  making,  who 
look  upon  the  court  of  chancery  as  precarious  in  its  jurisdiction,  and 
therefore,  as  much  as  may  be,  are  for  restraining  it  to  the  rules  of  law ; 
but  a  trust,  being  a  creature  of  this  court,  ought  to  be  governed  solely 
by  the  rules  of  equity,  and  equity  ougbtt^  ^  conformable  throughout ; 
^^[^^^?rfff^rpi  why  °^^n]d  aot  the  trust  of^an^  inheritance  be  assets  as 
^^well^^thfi-  ICUaLJiLA  .term ?  An  equity  of  redemption  is  every  flAV 
made  assets  in  equity ;  ^  and  what  reason  can  be  given  why  in  equity  a 

1  1  Ch.  Ca.  1. 

3  Plucknet  v.  Kirk  (1686),  1  Vera.  411 ;  Cole  v.  Warden  (1686),  1  Vem.  410;  Sol- 
ley  V.  Gower  (1688),  2  Vern.  61 ;  Anon.  (1690),Freem.  C.  C.  115,  Accord,  In  SoUej  o, 
Gower,  supra^  the  coart  said : — 

"  The  equity  of  redemption  of  an  inheritance  is  not  assets  at  law,  becanse  the  estate 
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trast  of  an  inheritance  shoold  not  be  assets,  where  the  inheritance  itself, 
had  it  not  been  in  trust,  would  have  been  assets  at  law?  ^ 

Lord  Keeper.  I  know  the  case  of  Box  and  Bennet  has  had  hard 
words  given  it,  and  been  much  railed  at ;  but  the  decree  in  that  cause  was 
made  upon  great  advice,  and  he  did  not  know  how  he  could  be  better 
advised  now,  and  said,  there  was  a  difference  between  the  case  of  an 
heir  and  the  case  of  an  executor ;  and  therefore  the  trust  of  a  term  and 
the  trust  of  an  inheritance  are  not  the  same  thing,  as  to  this  point ;  for 
whatever  money  comes  to  the  hands  of  the  executor,  either  by  sale  of 
the  term,  or  if  money  be  decreed  to  him  in  this  court,  will  be  assets : 
but  if  an  heir,  before  an  action  brought,  sells  and  aliens  the  assets,  the 
money  is  not  at  law  liable  in  his  hands,  unless  the  sale  were  with  fraud 
or  collusion ;  as  if  an  heir  sell  and  buy  again,  there  the  new  purchased 
lands  will  be  assets.  And  as  to  an  equity  of  redemption,  he  said  that 
if  a  man  had  a  mortgage  and  a  bond,  before  the  mortgage  should  be 
redeemed  by  the  heir  the  bond  ought  to  be  satisfied ;  but  he  did  not 
know  that  an  equity  of  redemption  should  be  assets  in  equity  to  all 
creditors,  and  mentioned  Mr.  Baron  Weston's  case  against  Mrs.  Danby. 

As  to  the  case  in  question,  his  Lordship  said  he  would  not  throw 
such  a  cause  out  of  court  without  good  consideration  first  had,  and 
that  he  should  be  much  governed  by  the  precedent  of  Box  and  Bennet, 
unless  they  could  show  that  the  latter  precedents  had  been  otherwise  ; 
and  directed  them  to  attend  him  with  precedents  towards  the  latter  end 
of  the  term.* 

18  forfeited ;  but  the  heir  having  a  right  in  equity,  that  oaght  in  equity  to  be  liable  to 
satisfy  a  bond  debt." 

A  mortgagee,  who  was  also  the  holder  of  an  unsecured  specialty  claim  against  the 
mortgagor  might,  in  order  to  avoid  circuity  of  action,  tack  the  latter  to  his  mortgage 
in  a  suit  by  the  heir  of  the  mortgagor  to  redeem  the  mortgage.  This  waa  allowed,  ob- 
viously, only  because  the  equity  of  redemption  was  assets  in  the  hands  of  the  heir. 
Windham  v.  Jennings  (1683),  2  Ch.  Rep.  247  ;  ShuUleworth  v.  Laycock  (1684),  1  Vem. 
244;  Anon.  (1684),  2  Ch.  Ca.  164;  Coleman  v.  Winch  (1721),  1  P.  Wm.  775;  Powis, 
V.  Corbet  (1747),  8  Atk.  556;  Troughton  v.  Troughton  (1747),  1  Ves.  Sr.  87. 

Similarly,  and  for  the  same  reason,  a  mortgagee  of  personalty  is  allowed  to  tack 
other  claims  against  the  mortgagor  in  a  suit  for  redemption  brought  by  the  latter's  execu- 
tor. Anon.  (1690),  2  Vem.  177 ;  Ecdes  v.  ThewiU  (1690),  Prec.  Ch.  18 ;  Demandray  v. 
Metcalf,  Prec.  Ch.  419, 2  Vem.  691,  8.  C. ;  Coleman  v.  Winch,  1  P.  Wm.  775, 777 ;  Van- 
derzee  v.  Willis,  3  Bro.  C.  C.  21  {8emble).  —  Ri>, 

^  The  arguments  and  opinions  are  slightly  abridged. — Ep. 

'  Keg.  Lib.  1682,  A,  fol.  818.  This  cause  came  on  again  the  14th  of  December, 
when  an  order  was  made  for  the  parties  to  attend  the  two  Lords  Chief  Justices  and  Lord 
Chief  Baron,  who  were  thereby  desired  to  certify  their  opinion  on  the  question.  Beg. 
Lib.  1683,  A,  fol.  166.  Afterwards  in  Michaelmas  Term,  1684,  upon  motion  of  the  de- 
fendants, it  waa  ordered  that  unless  plaintiffs,  the  creditors,  procured  the  certificate  of 
Lord  Chief  Justices'  and  Lord  Chief  Baron's  opinion,  by  the  first  day  of  the  next  term, 
the  bill  should  be  dismissed  without  further  motion-.  Beg.  Lib.  1684,  A,  foL  210.  No 
further  proceedings  appear. 

See,  in  support  of  the  Lord  Keeper's  inclination,  Bennet  v.  Box  (1663),  1  Ch.  Ca. 
12;  King  v.  Sands  (1669),  Freem.  C.  C.  129;  Prat  v.  Colt  (1670),  1  Ch.  Ca.  128; 
Trevor  v.  Perryor  (1670),  1  Ch.  Ca.  148  {sembie);  Atty.  Gen.  v.  Sands  (1670),  Nela 
130, 134  (Memble).    But  see  contra,  Goffe  v.  Whalley  (1684),  1  Vem.  282. 
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Bat  it  has  long  been  n^pied  thtt  Lord  Nottingham  wm  right  apon  both  pointB* 
namelj,  that  equitable  interests  are  subject  to  equitable  execution,  and  that  a  creditor 
may  b/  his  diligence  obtain  priority  in  equity  as  fieely  as  at  law.  The  correct  prin- 
ciple was  stated  by  Mr.  Justice  Matthews  in  Fieedman's  Co.  o.  Eazle,  110  U.  8.  71 0, 
712  et  uq, 

"  At  common  law  executions  upon  judgments  could  not  be  levied  upon  estates  merely 
equitable,  because  courts  of  law  did  not  recognize  any  such  titles  and  could  not  deal 
with  them.  They  could  not  be  levied  upon  the  estate  of  the  trustee  when  the  judg- 
ment was  against  the  cestui  que  trust  for  the  same  reason ;  and  when  the  judgment  was 
against  the  trustee,  if  his  legal  estate  should  be  leried  on,  the  execution  creditor  could 
acquire  no  beneficial  interest,  and  if  the  levy  tended  injuriously  to  affect  the  interest 
of  the  cestui  que  trust,  the  latter  would  be  entitled  to  relief,  by  injunction  or  otherwise, 
in  equity.    Lewin  on  Trusts,  181, 186 ;  2  Spence  £q.  Jur.  39. 

'*  But  as  courts  of  equity  regarded  the  cestui  que  trust  as  the  true  and  beneficial  owner 
of  the  estate,  to  whose  uses,  according  to  the  terms  of  the  trust,  the  legal  title  was 
made  subservient,  so  in  its  eyes,  the  estate  of  the  cestui  que  trust  came  to  be  invested 
with  the  same  incidents  and  qualities  which  in  a  cpurt  of  law  belonged  to  a  legal  estate, 
M  consistent  with  the  preservation  and  administration  of  the  trusts/This  was  by 
virtue  oi  ik  {Jl'llKilf^ie  oi  au&lUgy,  lUlopced  because  courts  of  equity  were  unwilling  to  in 
terfere  with  the  strict  courge  of  the  law^xcept  so  far  as  was  necessary  to  execute  the 
just  intentions  ol  parties,  and  to  prevent  the  forms  of  the  law  from  being  made  the 
and  instruments  of  wrong,  injustice,  and  oppression. 
Thus  equitable  estates  were  held  to  be  assignable  and  could  be  conveyed  or  devised ; 
were  subject  to  the  rules  of  descent  applicable  to  legal  estates ;  to  the  tenancy  by  cur- 
tesy, though  not  to  dower,  by  an  anomalous  exception  afterwards  corrected  by  statute, 
3  and  4  Will.  IV.,  c.  105;  and  were  ordinarily  governed  by  the  rules  of  law  which 
measure  the  duration  fi  the  enjoyment  or  regulate  the  devolution  or  transmission  of 
estates ;  so  that,  in  general,  whatever  would  be  the  rule  of  law,  if  it  were  a  legal  estate, 
was  applied  by  the  court  of  chancery  by  analogy  to  a  trust  estate.  1  Spence  £q. 
Jnr.  502.  .  .  .  The  ground  of  the  jurisdiction  therefore  is,  not  that  of  a  lien  or  charge 
arising  by  virtue  of  the  judgment  itself,  but  of  an  equity  to  enforce  satisfaction  of  the 
judgment  by  means  of  an  equitable  execution.  And  this  it  effects  by  a  sale  of  the 
debtor's  interest  subject  to  prior  encumbrances,  or  according  to  circumstances,  of  the 
whole  estate,  for  distribution  of  the  proceeds  of  sale  among  all  the  encumbrancers 
according  to  the  order  in  which  they  may  be  entitled  to  participate.  Sharp  v.  Earl  oj 
Scarborough  ^  4  Ves.  538. 

"  It  is  to  be  noted,  therefore,  that  the  proceeding  is  one  instituted  by  the  judgment 
creditor  for  his  own  interest  alone,  unless  he  elects  to  file  the  bill  also  for  others  in  a 
like  situation,  with  whom  he  chooses  to  make  common  cause ;  and  as  no  specific  lien 
arises  by  virtue  of  the  judgment  and  execution  alone,  the  right  to  obtain  satisfaction 
out  of  the  specific  property  sought  to  be  subjected  to  sale  for  that  purpose,  dates  from 
the  filing  of  the  bill.  As  his  lien  begins  with  the  filing  of  the  bill,  it  is  subject  to  all 
existing  encumbrances,  but  is  superior  to  all  of  subsequent  date. 

"  This  is  in  strict  accordance  with  the  analogy  of  the  law,  as  it  was  recognized 
that  the  judgment  creditor  who  first  extends  the  land  by  elegit  is  ^ereby  entitled  to  be 
first  satisfied  out  of  it.  It  is  the  execution  first  begun  to  be  executed,  unless  otherwise 
regulated  by  statnte,  which  is  entitled  to  priority.  Rockhill  v.  Hanna,  15  How.  189, 
195;  Payne  v.  Drew,  4  East,  5*23.  The  filing  of  the  bill,  in  cases  of  equitable  execu- 
tion, is  the  beginning  of  executing  it  The  doctrine  of  equitable  assets,  to  which  we 
are  referred  by  the  appellant  as  the  ground  of  his  claim,  has  no  application  to  tne 
case.  Ordinarily  and  strictly,  the  term,  equitable  aesett,  applies  only  to  property  and 
funds  belonging  to  the  estate  of  a  decedent,  which  by  law  are  not  subject  to  the  pay- 
ment of  debts,  in  the  course  of  administration  by  the  personal  representatives,  but 
which  the  testator  has  voluntarily  charged  with  the  payment  of  debts  generally, 
or  which,  being  non-existent  at  law,  have  been  created  \S  equity,  under  drcumstancea 
which  fasten  upon  them  such  a  trust.    Adams  on  Equity,  254."  —  Ed. 
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Statute  29  Chaxlxb  n.,  Cbattbb  3,  Skctiovs  10  and  11, 1676. 

[8  Staittiea  at  Large,  407.] 

{10.  And  be  it  farther  enacted  by  the  authority  aforesaid,  That  from  and  after  the 
said  four  and  twentieth  day  of  Jane  it  shall  and  may  be  lawfal  for  every  sheriff  or 
other  officer  to  whom  any  writ  or  precept  is  or  shall  be  directed,  at  the  suit  of  any  per- 
son or  persons,  of,  for,  and  apon  any  jadgment,  statute,  or  recognizance  hereafter  to  be 
made  or  had,  to  do,  make,  and  deliver  execution  unto  the  party  in  that  behalf  suing,  of 
all  such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments  as  any  other  per- 
son or  persons  be  in  any  manner  of  wise  seised  or  possessed,  or  hereafter  shall  be  seised 
or  possessed,  in  trust  for  him  against  whom  execution  is  so  sued,  like  as  the  sheriff  or 
other  officer  might  or  ought  to  have  done,  if  the  said  party  against  whom  execution 
hereafter  shall  be  so  sued,  had  been  seised  of  such  lands,  tenements,  rectories,  tithes, 
rents,  or  other  hereditaments  of  such  estate  as  they  be  seised  of  in  trust  for  him  at  the 
time  of  the  said  execution  sued ;  (2)  which  lands,  tenements,  rectories,  tithes,  rents, 
and  other  hereditaments,  by  force  and  virtue  of  such  execution,  shall  accordingly  be 
held  and  enjoyed,  freed  and  discharged  from  all  incumbrances  of  such  person  or  per- 
sons as  shall  be  so  seised  or  possessed  in  trust  for  the  person  against  whom  such  exe- 
cution shall  be  sued ;  (3)  and  if  any  cestui  que  trust  hereafter  shall  die,  leaving  a  trust 
in  fee«mple  to  descend  to  his  heir,  there  and  in  every  such  case  such  trust  shall  be 
deemed  and  taken,  and  is  hereby  declared  to  be  assets  by  descent,  and  the  heir  shall 
be  liable  to  and  chargeable  with  the  obligation  of  his  ancestors  f6r  and  by  reason  of 
such  assets,  as  fully  and  amply  as  he  might  or  ought  to  have  been,  if  the  estate  in  law 
had  descended  to  him  in  possession  in  like  manner  as  the  trost  descended,  any  law, 
custom,  or  usage  to  the  contrary  in  any  wise  notwithstanding. 

1  This  section  of  the  Statute  of  Frauds  applies  only  to  bare  trusts.  Firth  t^.  Nor- 
folk, 4  Mad.  503;  Doe  v.  Greenhill,  4  B.  &  Al.  684;  Harris  v.  Booker,  4  Bing.  96; 
Harris  v.  Pugh,  4  Bing.  835 ;  Pettit  v.  Johnson,  15  Ark.  55 ;  Pope  v,  Boyd,  22  Ark. 
535,  538 ;  Pitts  v.  Bulhud,  3  Ga.  5  ;  Modisett  r.  Johnson,  2  BlarJcf .  431 ;  State  Bank  v. 
Macy,  4  Ind.  362;  Hanna  o.  Aebker,  84  Ind.  411,  415;  Broadwell  p.  Tantis,  10  Mo. 
898 ;  Mcllvaine  v.  Smith,  42  Mo.  45 ;  Bogert  v.  Perry,  17  Johns.  351 ;  1  Johns.  Ch.  52, 
B.  c;  Jackson  v.  Bateman,  2  Wend.  573,  575  {semble);  Lynch  v.  Utica  Co.,  18  Wend. 
236 ;  Ontario  Bank  v.  Root,  3  Paige,  478 ;  Kellogg  v.  Wood,  4  Paige,  578,  619 ;  Bogert 
V.  Power,  10  Paige,  562 ;  Brown  i;.  Graves,  4  Hawks,  342 ;  Mordecai  v.  Parker,  3  Dev. 
425 ;  Battle  v.  Petway,  5  Ired.  576 ;  Thompson  v.  Ford,  7  Ired.  418 ;  Tally  v.  Reed,  72 
N.  C.  336 ;  Davis  v,  Inscoe,  84  N.  C.  408 ;  White  o.  Kavanagh,  8  Rich.  377 ;  Bristow  v. 
McCall,  16  S.  C.  548 ;  Shute  p.  Harden,  1  Terg.  1 ;  Smitheal  v.  Gray,  1  Humph.  491 ; 
Coutts  9.  Walker,  2  Leigh,  268. 

See  also  Shaw  v,  Lindsey,  60  Ala.  844 ;  Smith  o.  Cockrell,  66  Ala.  64 ;  McMullen 
o.  Lant,  4  HoDst.  648;  Blancbard  o,  Taylor,  7  B.  Mon.  645;  Anderson  v.  Briscoe,  12 
Bush,  344. 

The  equitable  interest  must  be  in  the  debtot  at  the  time  of  the  execution.  Hunt 
p.  Coles,  Com.  226  f  Harris  v.  Pugh,  4  Bing.  335. 

The  equitable  interest  of  a  crown  debtor  may  be  reached  by  an  extent.  Chirton's 
Case,  Dyer,  160  a ;  cases  cited  in  Godb.  294,  298,  299 ;  King  p.  Smith,  Sugd.  V.  &  P. 
(10th  ed.)  Append.  Na  18;  King  p.  De  la  Motte,  Forr.  162;  King  p.  Lambe,  McCleL 
402.  This  privilege  is  derived  not  from  a  statute,  but  from  the  practice  of  the 
exchequer  at  common  law.    Att'y-Gen.  v.  Sands,  Hard.  495. 

In  some  jurisdictions  the  statutes  have  gone  much  further  than  the  Statute  of 
Frauds  in  making  equitable  interests  subject  to  a  common-law  execution.  Kennedy 
p.  NnnauJ52  Cal.  331  j  Le  RoncJ^nnkfllfa^  54  CaL  452 ;  Davenport  p.  Lacon,  17  Conn. 
278 ;  JohnsonTTConnlTSaSCa^^in^BlTW^JRfcby  p.  Elkade  Lodge,  16  Iowa, 
399;  Kiser  p.  Sawyer,  4  Kas.  503;  Miller  p.  Allison,  8  Gill  &  J.  85;  McMechen  p. 
Marman,  8  Gill  &  J.  57 ;  Carpenter  p.  Bower,  42  Mist.  28;  Block  p.  Motriaoii,  US  Mow 
343 ;  Drake  r.  Brown,  68  Pa.  223.  —  Ed. 
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[chap,  m. 


THE  CREDITORS  OF  SIR  CHARLES  COX. 

Im  Chancery,  before  Sir  Joseph  Jektll,  M.  R.,  Michaelmas 

Term,  1734. 

IReporUd  in  3  Peere  WUliawu,  341.] 

Another  part  of  this  case  was  reserved  for  the  farther  consideraticm 
of  the  court,  and  was  as  follows :  — 

Sir  Charles  Cox,  possessed  of  a  term  for  years,  made  a  mortgage 
thereof,  and  died  possessed  of  the  equity  of  redemption  of  the  said 
mortgage,  and  leaving  greater  debts  due  from  him  at  his  death  than 


his  estate  would  extend  to  pay.     W^erenpyp  tfie  qu^^^jon 

equity  of  redemption  wm  only  egn^ifihlft  as^ts^  anH  <^i^y^||pt. 

Ilv  mo  raZcly   among  aft  thf  nrftriit/^rfl,  j^jthnnf  fAyttfY^   f/|  fh^ 


JAiis  mere 
able  equf 

AnnrflP  nf  ftHtninjg|^jation^  in  which  last  case  the  bond  creditors  would 
swallow  up  all  the  assets,  without  leaving  anything  for  the  simple 
contract  creditors. 

And  his  Honor,  after  time  taken  to  consider  of  it,  delivered  his 
opinion  with  solemnity ;  ^  that  this  equity  of  redemption  was  equitable 
assets  only,  the  mortgage  being  forfeited  at  law,  and  the  whole  estate 
thereby  vested  in  the  mortgagee.  Wherefore  this  right  of  redemption 
being  barely  an  equitable  interest,  it  was  reasonable  to  construe  its 
equitable  assets,  aad__con8equently  distributable  amongst  all  the 
creditors  |>ro  rafa,  without  baving^  respeflt  W  tfii  d^ee  or  quality  of 
debts;  alT'delltg'^eing  ^p  fi coDScientiouTrega 

"^         o/*/w^»'^i»piy  it  yoa  BO  decreed.     But, 


i»T:ii^ir»g.?i'[TOn\ 


Secondly,  The  court  declared,  that  where  a  bon<l  is  due  to  A.  but 
taken  in  the  name  of  B.  in  trust  for  A.,  and  A.  dies;  this  must  be 
paid  in  a  course  of  administration ;  *  for  in  such  case  there  can  hardly 
be  any  dispute  touching  the  quardum  of  the  debt,  seeing  the  principal, 
interest  and  also  the  costs,  must  be  paid  to  the  obligee  in  the  bond ; 
whereas  in  the  other  case,  the  costs  must  be  paid  by  the  party  coming 
to  redeem.  For  the  same  reason,  if  a  term  for  years  be  taken  in  the 
name  of  B.  in  trust  for  A.,  this,  on  tiie  death  of  A.  the  cestui  que  trusty 
will  be  legal  assets ;  for  here  the  right  to  the  thing  is  plain,  and  if  the 
trustee  contests  it,  he  must,  primd  fade^  do  it  on  the  peril  of  paying 
costs.' 

1  The  opinion  of  the  oonrt  ib  materiallj  abridged.  —  Kd. 

•  WiUson  V,  Fielding  (1718),  2  Vern.  763  Accord.  —  Ed. 

*  The  diitinction  taken  in  the  principal  case  between  a  trnst  and  an  eqnity  of 
redemption  was  followed  in  Hartwell  v.  Chitters,  Amb.  SOS,  and  was  approved  extra- 
judicially by  Lord  Hardwicke  in  Plunket  v.  Penson,  2  Atk.  290, 294,  and  bj  Baylejr,  J., 
in  Clay  v.  Willis,  1  B.  &  C.  364,  372.  ,JkiULi^jUffi  «fiBfiZ9lly  "£i^l4  .^ 

JJakjJJ^and.  Jjrtv\  Harj^*^^**  were  wrong,  and  that  sdl  ^gtuitatle^nteresj 
to  an  heir  or  exttaitoi  aasncliAre  to  be  distributed  like  legal  interests, 
ciple  that  eqaity  follows  the  law.    Sharpe  v.  Scarborough,  4  V^  iSSHissiUi.  S*  Urei 
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KIBKBY  V.  DILLON. 
In  Chancery,  before  Sir  John  Leach,  V.  C,  Februabt,  1824. 

[Reported  in  Cooper,  504.] 

Sir  John  Leach.  Jormerly  it  was  very  finr*"*^*"  ^"^^  ^'^^trf^'^  ^^  ^"^ 
_yarf.  thftir  ^ff^ft)  |>flt.t^^^^"^^  pqniTRnL  ftfltfttefl  for  the  purpose  of  defeat- 
uring BQch  of  their  creditors  as  migbtobtain  jiiHg^^ijitfl.     That  practice 


gave  rise  to  Dumerous  bills  in  this  court  for  what  is  called  an  equitable 
execution.  In  many  cases  of  that  kind  the  legislature  has  now  given 
to  creditors  full  relief  in  the  courts  of  common  law  by  the  Statute  of 
Frauds,  which  directs  the  sheriff  to  deliver  execution  of  all  lands,  which 
any  person  is  seised  or  possessed  of,  in  trust  for  him  against  whom  the 
execution  is  sued.  Yet,  however  liberal  the  construction  which  the 
courts  of  common  law  may  be  disposed  to  put  upon  this  enactment,  it 
is  obvious  there  must  be  cases  in  which  a  debtor  has  a  beneficial  interest 
in  land,  and  yet  no  one  can  be  said  in  a  legal  sense  —  in  such  sense  as 
a  court  of  common  law  must  understand  the  statute  —  to  be  seised  or 
possessed  in  trust  for  him.  \\  ft]]  <^vftnte.  thftra  muat  be  caaea  in  which 
roceifs  of  a  common-la^  fiftiirt  ^""  g^^  '^^  »jifli^.iM>iMkikiYA£-jijMnh  nnmn 

"-T^i  nr  nnflfl^gt^'^  jvr^»«»  ^/^^  »ii/^  /i/^Kf/^«     t«  .i.mii  ■■■■■  ■■ 
imrriimrntfl  whinh  ^^'^  ^^^r.^ji^-^^  ^^"^tii  mnnnt 


remove,  bil 


^gjUlalitL^SS 


son,  8  Drew.  547, 549-51 ;  Shee  v.  French,  3  Drew.  716 ;  Matlow  v.  Matlow,  4  De  G.  & 
J.  539;  Lewiii,  Tnuto  (9th  ed.),  941 ;  4  Gray,  Cas.  on  Prop.  642,  774,  n. 

Eonitable  »*«^tfi »"  «-*i^  ■^'^flfi  ftf^°^''_^ifltirihrr*'*iMti  irgnnllj  nmrnfr  all  the  creditors 
of  a  deceaiie<T  person  could  be  created  only  in  the  case  of  realty,  and  then  too  only  by  a 
devise  in  trust  for,  or  charged  with  the  payment  of  the  debts  of  the  testator.  It  was, 
indeed,  the  opinion  of  many  judges  that  a  devise  of  land  for  the  payment  of  debts  would 
not  be  equitable  assets  in  the  sense  just  mentioned  if  the  devise  were  to  the  heir  or 
executor  of  the  testator.     Swinerton  v.  ,  T.  B.  3  H.  IV.  21,  22,  pi.  2,  per  Mark- 

ham,  J.,  Rickill,  J.,  dias. ;  Anon.  T.  B.  8  Hen.  VI.  pi.  4 ;  Alexander  v.  Gresbam 
1  Leon.  224 ;  Anon.  1  Roll.  Ab.  920,  pi.  6  ;  Bnrwell  v.  Corrant,  Hard.  405 ;  Dettick 
V.  Caravan,  1  Lev.  234 ;  Girling  t;.  Lee,  1  Vem.  63 ;  Hawkes  p.  Buckland.  2  Vem. 
106;  Cutterback  v.  Smith,  Prec.  Ch.  127,  3  Vern.  395,  8.  o. ;  Bickham  v.  Freeman, 
Free  Ch.  136;  Masham  v,  Harding,  Bnnb.  339;  Blatch  r.  Wilder,  1  Atk.  420;  Fre- 
moult  v.  Dedire,  1  P.  Wms.  429;  Plunket  v.  Penson,  3  Atk.  290;  AUam  ».  Heber, 
3  Stra.  1270. 

^Bnt  these  cases  were  finally  overruled,  and  the  doctrine  established  that  land  ^ 
_  devisea  to  any  oTpTfor  thn  pnirmanf-T^fg^^  fn^st  belipplied*  ramMjrTmrmig  all  crea"-* .  ! 
itors.  SUk  v.  Prime,  I  Bro.'o.  C.  138,  n.  (4) ;  Newton  r.  Bennet,  1  Bro.  C.  C.  135 ; 
Hargrave  v.  Tindal,  1  Bro.  C.  C.  136  n. ;  BaUeyr.  Ekins,  7  Ves.  319;  Shipherd  v. 
Lutwidge,  8  Ves.  26 ;  Helm  r.  Darby,  3  Dana,  185 ;  Clondas  ».  Adams,  4  Dana,  603 ; 
Clay  ».  Hart,  7  Dana,  1 ;  Speed  v.  Nelson,  8  B.  Mon.  499  (overruling  Moore  u.  Waller, 
1  J.  J.  Marsh  491) ;  Benson  v.  Le  Roy,  4  Johns.  Ch.  651.-»Ed. 

^  Barthrop  v.  West,  2  Ch.  Rep.  62;  Angell  o.  Draper,  1  Vem.  399;  Anon.  1.  P. 
Wms.  445  (cited) ;  Smithier  v.  Lewis,  1  Vem.  398;  King  v.  Marisall,  3  Atk.  193; 
Shirley  v.  Watts,  3  Atk.  300;  Burdon  v.  Kennedy,  3  Atk.  739;  Dillon  v.  Plaskett, 
t  Bligh,  N.  B.  339;  Smith  v.  Hurst,  1  CoIL  705;  Neate  v.  Marlborough,  8  My.  &  Cr. 
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407 :  Bennett  v.  Powell,  8  Drew.  3S6 ;  Gore  v.  Bowser,  3  Sm.  &  0. 1 ;  Partridge  v.  Fos- 
ter, 84  Bear.  1 ;  Horelej  v.  Cox,  W.  N.  (1869),  28 ;  Tillett  v.  Pearson,  43  L.  J.  Ch.  98 ; 
Anglo-Italian  Bank  o.  Dayies,  9  Cb.  D.  275 ;  Be  Sheppard,  43  Ch.  Dtr.  181 ;  Simpson 
V.  Taylor,  7  Ir.  £q.  B.  182  Accord. 

In  this  country  the  equitable  interests  of  a  debtor  are  in  most  States  applicable  to 
the  satisfocfcion  <^  his  debts,  bat  the  mode  by  which  a  creditor  shonld  proceed  is  largely 
regulated  by  statutes.  As  a  rule,  the  creditor  must  ezhanst  his  remedy  at  law  before 
resorting  to  a  bill  for  equitable  execution.  B<it  in  some  States  a  creditor  may  proceed 
in  equity  or  at  law  at  his  option.  Crompton  v.  Anthony,  12  AIL  33 ;  Bany  v.  Abbot, 
100  Mass.  396;  Wilson  v.  Martin-Wilson  J^j^p^ftlMaas.  515,  517. 

In  some  jurisdictions,  e.  g.  Calif  orDia,^H^^|ndiana,  Kansas,  Michigan,  Minne- 
sota, New  Jenej,  New  York,  North  and  SoutPRKOta,  OkUthoma,  Tennessee,  tiie  legis- 
lation has  been  in  the  direction  of  exempting  equitable  interests  of  a  debtbr  from  the 
claims  of  his  creditors,  especially  when  the  equitable  interest  came  to  t^  debtor  from  a 
third  person.  A  full  citation  of  these  statutes  and  the  decisions  thereunder  may  be 
found  in  Gray,  Bestraints  on  Alienation  (2d  ed.),  M  280-296.— Ko. 
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SECTION  VII.  (continued), 
(b)  Crbditobs  of  ths  Cbstui  qub  Tbust. 

SCOTT  V.  SCHOLEY  and  Another. 
In  the  King's  Bench,  June  6,  1807. 

[Reported  m  8  East,  467.] 

LoBD  Ellenbobouoh,  C.  J.,  said  that  the  case  inTolTed  a  question 
of  great  magnitude  and  extent,  upon  which  it  was  proper  for  the 
court  to  deliberate  before  they  pronounced  their  judgment*  The 
case,  therefore,  stood  over  till  this  day,  when  his  Lordship  delivered 
the  opinion  of  the  court 

This  was  an  action  on  the  case  against  the  defendants,  as  sheriflF  of 
Middlesex,  for  a  false  return  of  nuUa  bona  to  a  writ  of  fieri  facias 
against  the  goods  and  chattels  of  George  Coleman,  Esq.,  which  was 
tried  before  me,  and  in  which  a  verdict  was  given  for  the  plaintiff. 
Upon  a  motion  for  a  new  trial,  it  was  ordered  that  the  facts  should  be 
stated  in  the  form  of  a  case  for  the  opinion  of  the  court  [After  stat- 
ing the  material  facts  of  the  case  his  Lordship  proceeded.] 

The  question  of  law  arising  out  of  these  facts  is,  whether  the  resi- 
duary beneficial  interest  of  Mr.  Coleman,  under  the  trusts  upon  which 
a  lease  for  years  in  the  new  theatre  in  the  Haymarket,  and  the  appar- 
atus, &c.,  belonging  to  the  same  had  been  assigned,  and  which 
remains  to  him,  after  satisfying  the  several  debts  and  incumbrances 
thereupon,  and  indemnifying  the  trustees  acting  under  the  trust  deed, 
were  liable  to  be  taken  in  execution  by  a  writ  of  fieri  facias  for  the 
debt  of  the  plaintiff,  a  judgment  creditor.  Which  question,  in  other 
and  fewer  words,  amounts  to  this;  ^'*  -  TfhBtbflT  M  f^HJti^^^*^  lnfi>ri><^f^ 
in  a  tprm  ^^  j^^ra  fian  ^ft  n^l^  'inflf  °  /""^i  fHfirTi  '^^^  sheriff's 
authority  is  derived  under  a  writ^  by  which  he  is  commanded  to  cause 
to  be  made  of  the  goods  and  chattels  of  the  defendant  the  sum  recov- 
ered; and  which  sum  is,  of  course,  to  be  made  by  a  sale  of  the  things 
taken  under  the  execution.  If  the  sheriff  should  not  be  able,  before 
his  writ  is  returnable,  effectually  to  execute  it  in  this  particular,  he  is 
allowed  to  excuse  himself  by  returning  that  the  goods  remain  in  his 
hands,  unsold,  for  want  of  buyers;  upon  which  another  writ  issues, 
commanding  him  to  expose  to  sale  the  goods  so  remaining  in  his 
hands  unsold.  The  language  of  these  writs  and  return  evidently 
imports  that  the  goods  and  chattels,  which  are  the  object  of  them,  are, 
properly,  of  a  tangible  nature,  capable  of  manual  seizure,  and  of 
being  detained  in  the  sheriff's  hands  and  custody,  and  such,  also,  as 
are  conveniently  capable  of  sale  and  transfer  by  the  sheriff,  to  whom 
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the  writ  is  directed,  for  the  Batisf action  of  a  creditor.  The  legal  in- 
terest in  a  term  of  years,  both  in  respect  of  the  possession  of  which 
the  leasehold  property  itself  is  capable,  and  also  in  respect  of  the  in- 
stroment  by  which  the  term  is  created  and  secured  (both  of  which  are 
capable  of  delivery  to  a  vendee),  has  been  always  held  to  answer  the 
description  of  the  writ,  and  to  be  salable  thereunder.  Dyer,  863  a. 
But  no  single  instance  is  to  be  found  in  the  history  and  practice  of 
the  courts  of  common  law  in  which  an  equitable  interest  in  a  term  of 
years  has  ever  been  recognized  as  salable  (seizable,  of  course,  it 
cannot  be)  under  a  fieri  facias.  Besides,  what  locality  belongs  to  an 
equitable  interest,  a  resulting  trust,  for  instance,  in  a  term  for  years, 
so  as  to  render  it  more  fitly  the  subject  of  execution  and  sale  by  the 
sheriff  of  any  one  county  than  another?  The  degree  of  inconvenience 
which  would  attend  the  sale  of  such  interests  by  the  sheriff,  although 
it  would,  in  sti'ictness,  afford  no  argument  against  an  ascertained  legal 
power  of  the  sheriff  on  such  a  subject,  is  a  sufl9cient  reason  why  the 
court  should  anxiously  watch  the  extension  of  such  power  in  a  case 
in  any  respect  doubtful.  What  means,  in  any  degree  adequate,  has 
the  sheriff  of  taking  an  account  of  the  actual  amount  of  the  incum- 
brances thereupon,  or  of  ascertaining  the  extent  of  the  indemnities 
which  the  trustees  may  be  entitled  to  claim?  The  sale  of  such  an 
interest,  if  it  were  to  be  made  at  all  by  the  sheriff,  must,  necessarily, 
be  made  under  circumstances  of  still  gi*eater  ignorance  and  uncer^ 
tainty  as  to  its  value  than  attend  sales  of  any  other  description  of 
property;  and  not  only  without  any  legal  means  of  delivering  a 
present  possession  of  the  thing  sold,  but,  in  general,  without  having 
even  the  type  or  instrument  of  any  legal  interest  whatsoever,  present 
or  future,  in  the  subject  of  such  sale,  to  exhibit  to  the  sight  or  deliver 
to  the  hands  of  a  purchaser.  It  has,  indeed,  been  urged  in  argument, 
as  an  inconvenience  on  the  other  side,  if  such  equities  of  redemption 
in  chattel  interests  shall  be  held  not  to  be  salable  under  an  execution ; 
that,  by  means  of  a  mortgage  of  the  largest  leasehold  property  for  the 
smallest  sum  imaginable,  such  property  might  be  effectually  protected 
and  withdrawn  from  the  legal  claims  of  every  creditor.  But  the 
inconvenience  in  the  case  put  does  not  extend  beyond  the  necessity 
which  such  a  step  would  occasion,  of  resorting  to  a  different  remedy, 
to  be  applied  in  another  com*t,  upon  a  bill  to  be  filed  by  the  judgment 
creditor  in  such  other  court  for  the  puipose  of  obtaining  it  In  a 
court  of  equity  he  might  be  let  in  to  redeem  such  mortgage  incum- 
brances as  stood  in  the  way  of  his  common-law  remedy  by  execution ; 
or  he  might  have  a  decree  for  the  sale  of  the  mortgage  term  itself,  in 
satisfaction  of  his  rights  as  an  execution  creditor.  Shirley  v.  Watts  ^ 
is  an  authority  for  this  purpose;  as  is  also  the  case  of  Burdon  v. 
Kennedy.^  In  the  case  of  Lyster  v.  Dolland,*  Lord  Thurlow  was,  at 
\ast,  of  opinion  that  an  equity  of  redemption  of  a  term  could  not  be 

1  3  Atk.  200.  3  3  Atk.  739. 

*  Beported  in  3  Bro.  C.  C.  480,  and  1  Yes.  Jr.  431. 
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taken  in  ezecation ;  thcngh,  at  first,  under  an  apprehension  that  the 
language  of  the  tenth  section  of  the  Statute  of  Frauds  applied  to  such 
a  case,  he  had  inclined  to  hold  otherwise.  But  the  very  silence  of 
that  statute,  which,  while  it  expressly  introduces  a  new  provision  in 
respect  to  lands  and  tenements  held  in  trust  for  the  person  against 
whom  an  execution  is  sued,  says  nothing  as  to  trusts  of  chattel  inter- 
ests, affords  a  strong  argument  that  those  interests  were  meant  to 
continue  in  the  same  situation  and  plight  in  respect  of  executions  in 
which  both  freehold  and  leasehold  trust  interests  equally  stood  prior 
to  the  passing  of  that  statute.  In  the  absence,  therefore,  of  any 
authority  in  favor  of  the  sale  of  such  an  equitable  interest  under  a 
common-law  execution  against  goods,  we  are  of  opinion,  upon  the 
grounds  already  stated,  that  the  sheriff's  return  of  nulla  bona  in  this 
case,  where  the  defendfint  in  the  execution  had  no  other  property 
besides  the  trust  property  in  question,  was  not  a  false  return;  and, 
of  course,  that  the  verdict,  which  has  been  obtained  by  the  plaintiff 
against  the  sheriff  in  this  case,  must  be  set  aside,  and  a  new  trial 
granted.^ 


DUNDAS  V.   DUTENS. 
In  Chakcert,  before  Lord  Thurlow,  C,  Jult  1,  1790. 

[Cited from  a  note  by  Lord  Mannen  in  S  Bail  jr  Beatty,  233.'] 

In  the  case  of  Dundas  v.  Dutens,  the  question  was,  whether  stock 
that  had  been  settled  could  be  brought  within  the  reach  of  creditors. 
I  have  a  note  of  that  case,  which  on  this  point  is  more  full  than  the 
printed  report  of  it,  which  I  will  briefly  state.  Lord  Thurlow  says : 
^'  Is  there  any  case  where  stock  standing  in  a  trustee's  name  can  be 
made  available  to  pay  debts,  or  that  debts  (and  stock  is  a  chose  in 
action)  shall  be  transferred  to  creditors  for  that  purpose?  You  can- 
not have  an  execution  at  law  against  such  effects.  The  opinion  in  Horn 
v.  Horn'  is  so  anomalous  and  unfounded^  that  forty  such  opinions 

1  Ljster  V.  Dolland,  1  Ves.  Jr.  431 ;  Metcalf  v.  Scholej,  S  6.  ft  P.  N.  R.  461 ;  CaQ- 
land  V,  Eatwick,  2  Anst.  381 ;  Scarlett  o.  Hanson,  12  Q.  B.  D.  213;  Smith  v,  McCann, 
24  How.  898;  Freedman's  Co.  v.  Earle,  110  U.  S.  710;  Piatt  v.  Oliver,  2  McL.  267, 
297-98 ;  Colvard  v.  Coxe,  Dudley  (Ga.),  99 ;  Rnssell  v.  Lewis,  2  Pick.  508;  Van  Norman 
V.  Circuit  Jadge,  45  Mich.  204 ;  Gjpsnm  Co.  i;.  Circuit  Judge,  97  Mich.  631 ;  Diaborough 
V.  Ontcalt,  Saxton,  298 ;  Hogan  v.  Jaques,  19  N.  J.  £q.  123;  Wilkes  v,  Ferris,  6  Johns. 
835 ;  Hendricks  v.  Robinson,  2  Johns.  Ch.  288,  312;  Lynch  v,  Utica  Co.,  18  Wend. 
236 ;  Wright  r.  DonghuM,  3  Barb.  554;  Rice  v,  Burnett,  Speers,  Eq.  579, 585 ;  Brown 
V,  Wood,  6  Rich.  Eq.  155,  167  Accord. 

Cook  V.  Kennedy,  12  Ala.  42 ;  Prichard  v.  Brown,  4  N.  H.  397;  Hutchins  v.  Hey* 
wood,  50  N.  H.  491,  contra.  —  Ed. 

«  Ves.  Jr.  196;  2  Cox,  240,  8.  c  — Ed. 

•  Amb.  79. 
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would  not  satisfy  me.  It  would  be  preposterous  and  absard  to  set 
aside  an  agreement,  which,  if  set  aside,  leaves  the  stock  in  the  name 
of  a  person  where  you  could  not  touch  it."  ^ 

1  Caillaad  v.  Estwick,  S  Anst.  884;  Nantes  v  Conock,  9  Yw.  182,  189  (aembU) ; 
Bider  v.  Kidder,  10  Vee.  368;  Plaekett  v,  Dillon,  1  Hog.  328  Accord, 

Horn  V.  Hon,  Amb.  79;  Taylor  v.  Jones,  2  Atk.  600  (sembU);  Hadden  v.  Spader, 
20  Johns.  554 ;  5  Johns.  Ch.  280 ;  Storm  v.  WaddeU,  2  Sandf .  Ch.  494  (but  see  Donovan 
V.  Finn,  1  Hopk.  59 ;  Bramhan  v.  Ferris,  14  N.  Y.  41,  45 ;  Grail  v,  Bennett,  31  N.  Y.  9, 
26;  CampbeU  v.  Foster,  36  N.  Y.  361,  365),  contra.  —  £i». 

The  explanation  of  the  principal  case  lies  in  the  fact  that  by  the  English  decisions 
the  legal  interest  in  a  chou  in  action,  owned  by  a  debtor,  conld  not  be  reached  by  his 
creditor,  either  at  law  or  in  equity.  Bank  of  England  v.  Lnnn,  15  Yes.  577  (seMe) ; 
6ny  r.  Peakes,  18  Yes.  197  (mjii6^)  ;  Francis  v.  Wigzell,  1  Mad.  264  {$embU) ;  Grogan 
V.  Cooke,  2  B.  ft  B.  230  (semble) ;  Cochrane  v.  Chambers,  Amb.  79  N.  1 ;  Sims  v. 
Thomas,  12  A.  ft  £.  536.  The  English  role  on  this  point  was  adopted  by  many  Amer- 
ican Courts.  Shaw  v.  Aveline,  5  Ind.  380 ;  Stewart  v.  English,  6  Ind.  176 ;  Peoples  v. 
Stanley,  6  Ind.  410;  Williams  v,  Reynolds,  7  Ind.  622 ;  Keightley  v.  Wallis,  27  Ind. 
384 ;  Buford  r.  Boford,  1  Bibb,  305 ;  Weribrinner  v.  Weisiger,  3  Mon.  32 ;  McFerran 
V.  Jones,  2  Litt.  219 ;  Corby  v.  Ross,  3  J.  J.  Marsh.  290 ;  Estill  v.  Rodes,  1  B.  Mon.  314 ; 
Hardenbnrg  v.  Blair,  30  N.  J.  Eq.  645,  663 ;  Green  v.  Keen,  14  R.  L  388 ;  Mozon  v. 
Gray,  14  R.  L  641;  Ewing  v.  Cantrell,  Meigs,  364;  Erwin  v.  Oldham,  6  Yerg.  185; 
White  Co.  V.  Atkeson,  75  Tex.  330  {tembU). 

Bat  in  other  States  the  debtor's  interest  in  a  cho$e  in  action  is  accessible  to  a 
creditor  by  a  bill  for  eqoitable  ezecation.  Watkins  v.  Dorsett,  1  Bland,  530 ;  Sargent 
V,  Sahnond,  27  Me.  539;  Drake  v.  Rice,  130  Mass.  410;  Wright  v.  Petrie,  Sm.  ft  M. 
282,  320;  Catchings  v.  Manlove,  39  Miss.  655 :  Tappan  v,  Evans,  11  N.  H.  311,  326 ; 
Abbot  t.  Tenney,  18  N.  H.  109 ;  Chase  o.  Searles,  45  N.  H.  511 ;  Bayard  r.  Hoffman, 
4  Johns.  Ch.  450;  Weed  v.  Pierce,  9  Cow.  722;  Proaens  v.  Mclntire,  5  Barb.  424, 
433-34 ;  Mc  Gill  v.  Harman,  2  Jones,  Eq.  179 ;  Barton  v.  Farinholt,  86  N.  C.  280.  (Bat 
see  Doak  v.  State  Bank,  6  Ired.  309,  335.) 

If,  however,  legal  property  is  exempt  from  execution  at  law  on  grounds  of  public 
policy,  it  is  of  course  equally  beyond  the  reach  of  equitable  execution.  McCarthy 
V,  Goold,  1  B.  ft  B.  389  (officer's  half-pay);  Matthews  r.  FeaYor,  1  Cox,  278 
(copyhold). — Ed. 
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CHAPTER  IV. 

EXTINGUISHMENT  OF  A  TRUST. 

GOODRIGHT,   Lessee  op  ALSTON,  v.  WELLS  and  Othebs. 

In  the  King's  Bench,  June  80,  1789. 

[Reported  in  2  DaugUu,  771.] 

This  ejectment  was  tried  before  Lord  Mansfield,  in  Middlesex,  at 
the  sittings  after  last  Easter  Term,  and  a  verdict  found  for  the  plaintiff, 
sabject  to  the  opinion  of  the  court,  on  a  case,  which,  as  far  as  is 
material  to  be  stated,  was  as  follows : 

James  Selby,  serjeant-at-law,  agreed  for  the  purchase  of  the  estate 
in  question,  and  paid  for  it,  but  died  before  any  conveyance  was  made 
of  it  to  him,  having  by  his  will  [made  subsequent  to  the  agreement], 
devised — ^'AU  the  rest  of  my  real  and  personal  estate  whatsoever, 
and  wheresoever,  to  my  said  wife  in  trust,  that  she  do  thereout 
educate  and  maintain  my  said  son,  until  he  shall  attain  the  age  of 
twenty-one  years,  and  until  he  shall  have  sufficiently  settled  and  secured 
to,  and  upon,  my  said  wife,  what  is  to  be  settled  upon,  and  given  to, 
her  as  aforesaid,  and,  afterwards,  in  trust,  to  convey  and  dispose  of 
all  the  then  rest  of  my  real  and  personal  estate,  and  the  produce 
thereof,  to  my  said  son,  his  heirs,  executors,  «nd  assigns ;  but,  in  case 
my  said  son  shall  die  without  issue  before  he  shall  attain  his  said  age 
of  twenty-one  years,  then  in  trust,  etc."  —  After  the  testator's  death, 
a  conveyance  by  lease  and  release,  of  the  estate  in  question,  was  made 
to  Mrs.  Selby  the  widow,  who  died  before  the  son  attained  his  age  of 
twenty-one  years,  which  he  afterwards  did  attain,  and  died  in  1772, 
having  been  always  in  possession  of  the  estate  after  the  death  of  his 
mother,  and  having  devised  it  to  charitable  uses,  which  devise  was 
void  by  the  statute  of  mortmain.^  The  lessor  of  the  plaintiff  was 
his  heir-at-law  on  the  part  of  the  mother,  and  the  defendants  his  heirs- 
at-law  on  the  part  of  the  father's  mother. 

The  case  was  argued  on  Friday,  the  29th  of  June,  by  WUaony  for 
the  plaintiff,  and  BcUt^  for  the  defendants.^ 

The  court  took  till  this  day  to  consider,  when  they  delivered  their 
opinions,  to  the  following  effect :  — 

Lord  Mansfield  (after  stating  the  case),  —  Serjeant  Selby,  after 
his  purchase,  was  owner  of  the  equitable  estate,  and  had  a  right  to  go 

1  9  Geo.  a,  c.  36. 

^  The  argnments  of  coansel  are  omitted. 
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into  Chancery  to  compel  a  conveyance.  After  his  death,  the  vendor 
conveyed  to  the  widow,  which  conveyance,  on  the  condition  of  the 
son's  living  till  twenty -one,  and  making  a  certain  provision  for  her, 
was  to  be  absolutely  in  trust  for  him.  He  outlived  his  mother,  and  on 
her  death,  the  trust  estate  was  completely  vested  in  him  (the  subsequent 
limitations  in  the  will  being  on  contingencies  which  never  hi^^pened), 
and  the  legal  estate  descended  to  him  from  her.  The  question  is,  To 
whom  the  whole  estate  descended  on  the  death  of  the  son?  for  it  did 
descend,  the  devise  to  charitable  uses  being  void.  If  it  descended  from 
the  mother,  the  lessor  of  the  plaintiff  takes  as  heir-at-law.  But,  it 
was  contended,  that,  though  he  is  heir,  there  is  a  trust  for  the  paternal 
heirs ;  and  it  was  said  to  be  settled,  that  the  court  will  not  suffer  a 
ti'ustee  to  recover  in  ejectment,  against  the  cestui  que  trust.  When 
this  was  mentioned  on  the  trial,  I  said,  as  I  did  the  other  day  in  the 
case  of  Doe  v.  Putt  ^  that  this  rule  is  subject  to  the  qualification,  of 
its  being  clearly  the  case  only  of  a  mere  trust,  for  then,  by  taking 
notice  of  it,  the  court  prevents  delay  and  expense;  but  it  will  not 
decide  when  there  is  a  doubt,  but  leave  the  question  to  a  jurisdiction 
which  regularly  takes  cognizance  of  matters  of  trust.  The  counsel 
said,  there  might,  perhaps,  be  cases  on  the  subject,  and  the  parties 
wished  to  have  the  opinion  of  the  court.  Now,  who  is  to  be  consid- 
ered as  heir-at-law  on  this  ejectment?  It  would  be  sufficient  for  the 
judgment  which  I  shall  deliver  to  say,  that  it  is  not  a  clear  case  that  the 
lessor  of  the  plaintiff  is  a  mere  trustee,  for,  that  point  being  doubtful, 
he  is  entitled  to  recover  at  law,  as  he  certainly  has  the  legal  right. 
But  I  will  go  farther,  and  throw  out  some  observations,  to  show,  that 
it  is  not  only  doubtful,  but  that  the  inclination  of  my  opinion  is, 
that  you  cannot  support  such  a  trust.  A  case  so  circumstanced,  in 
every  particular,  probably  never  existed  before,  and  perhaps,  never 
may  happen  again.  But,  cases  must  often  have  happened  on  which 
the  general  question  would  arise;  viz.  Whether,  when  cestui  que 
trust  takes  in  the  legal  estate,  possesses  under  it,  and  dies,  the  legal 
and  equitable  estate  shall  open  on  his  death,  and  be  severed  for  the 
different  heirs?  Consider  it,  first,  upon  authority;  and,  secondly, 
upon  principle.  1.  No  case  has  ever  existed  where  it  has  been  so 
held;  none  where  the  heir-at-law  of  one  denomination  has,  on  the 
death  of  the  ancestor,  been  considered  as  a  trustee  for  the  heir-at-law 
of  another  denomination,  who  would  have  taken  the  equitable  estate, 
if  that  and  the  legal  estate  had  not  united.  2.  On  principle,  it  seems 
to  me  impossible;  for  the  moment  both  meet  in  the  same  person, 
there  is  an  end  of  the  trust.  He  has  the  legal  interest,  and  all  the 
profits,  by  his  best  title.  A  man  cannot  be  a  tinistee  for  himself. 
Why  should  the  estates  open  upon  his  death?  What  equity  has  one 
set  of  heirs,  more  than  the  other?  He  may  dispose  of  the  whole 
as  he  pleases  and,  if  he  does  not,  there  is  no  room  for  Chancery 

1  2  Dong.  731,  722. 
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to  interpose,  and  the  rule  of  law  must  prevail.  The  case  in  the 
Common  Pleas  is  an  authority,  if  it  went  on  this  ground,  and  I  am 
told  it  did.  There,  the  cestui  que  trust  taking  the  legal  estate  as  a 
purchaser,  the  descent  was  altered.  Qudcunque  vid  data,  therefore, 
the  lessor  of  the  plaintiff  is  entitled.  If  the  question  is  doubtful,  then, 
in  this  court,  the  legal  right  must  prevail ;  and,  if  the  weight  of  opinion 
and  argument  is,  that  the  legal  estate  must  draw  the  trust  after  it,  the 
case  is  still  stronger  against  the  defendants. 

WiLLES,  J.  I  entirely  agreed  with  my  Lord  as  to  the  legal 
estate,  but  my  doubt  is,  what  is  become  of  the  equitable  use.  Let  us 
see  how  the  facts  stand.  The  money  was  paid  by  the  father,  but 
he  died  before  any  conveyance,  devising  as  stated  in  the  case.  Now, 
what  was  the  ancient  use?  It  was  to  the  heirs  ex  parte  patemd,  1  do 
not  agree,  that  there  is  no  difference  as  to  the  different  heirs.  When 
the  question  is  between  those  of  the  paternal  and  those  of  the  mater- 
nal line,  the  law  always  gives  the  preference  to  the  former.  After  the 
father's  death,  a  conveyance  was  made  to  the  widow  and  her  heirs,  in 
trust.  So,  the  estate  in  her  was  not  absolute,  but  charged  with  the 
trust.  Suppose  the  son,  in  his  lifetime,  had  called  in  the  legal  estate, 
and  become  a  purchaser,  there  is  not  a  doubt,  but,  in  that  case,  the 
paternal  heirs  would  have  succeeded.  There  having  been  no  such 
conveyance  to  him,  the  legal  estate  descended  to  him  from'  the  mother. 
But  I  think  he  took  it  clothed  with  the  trust,  and  subject  to  the  ancient 
use.  I  do  not  say  he  was  a  trustee  for  himself,  but  this  ancient  use 
remained  uncontrolled,  and  revived,  as  between  the  different  heirs, 
on  his  death,  no  act  having  been  done  to  alter  it.  If,  therefore,  the 
question  were  to  come  before  me  in  another  court,  I  should  decree  a 
trust  in  the  lessor  of  the  plaintiff.  But  he  certainly  is  entitled  to  the 
legal  estate,  and  that  is  enough  here. 

AsHHURST,  J.  We  all  agree,  that,  if  there  is  a  doubt  as  to 
the  trust,  the  lessor  of  the  plaintiff  is  entitled  to  the  estate  in  this 
court,  and,  therefore  it  is  not  necessary  to  give  any  opinion  on  the 
other  point.  But,  as  it  has  been  moved,  I  will  mention,  that  I  am 
inclined  to  be  of  opinion,  that  the  trust,  as  well  as  the  legal  estate, 
shall  go  to  the  heirs  ex  parte  patemct.  To  support  the  contrary 
position,  it  must  be  said,  that  the  son  took  as  trustee  for  himself  and 
his  paternal  heirs,  for  I  do  not  see  how  the  estate  shall  open  for  the 
heirs,  if  he  was  not  himself  a  trustee.  I  never  knew  any  case  where 
the  court  held,  when  an  estate  came  by  descent,  that  the  heir  was  a 
trustee  although  the  ancestor  was  not.  The  case  in  the  Common 
Pleas  ^  goes  a  great  way  to  determine  this  question ;  for  it  shews,  that, 
where  the  trust  and  legal  estates  join,  they  shall  both  go  according 
to  the  legal  estate. 

BuLLER,  J.  I  am  entirely  of  the  same  opinion  with  my  Lord, 
and  my  brother  Ashhurst,  on  both  points.     On  the  first,  we  are  all 

1  Doe  V.  Putt,  2  Doug,  773. 


448  GOODBIGHT  V.  WELLS.  [CHAP.  17. 

agreed.  As  to  the  Beoond,  it  is  observable,  that  no  case  has  been 
cited,  nor  do  I  belicTe  any  ever  existed,  where,  in  a  ooart  of  eqnity, 
an  heir  of  one  sort  has  been  determined  to  hold  as  trustee  for  an  heir 
of  the  other  sort.  In  a  court  of  law,  try  the  question  by  the  principle 
stated  by  Mr.  BcOty  viz.  that,  where  two  titles  unite,  the  party  shall  be 
in  of  the  best.  What  is  the  better  title  here?  The  clear  fee-simple 
estate  which  descended  from  the  mother.  I  think  there  is  a  mistake  in 
taking  the  heirs  on  either  side  into  consideration.  They  had  no  interest 
during  the  life  of  the  ancestor ;  the  whole  was  in  him.  The  only  person 
to  be  considered  is  the  ancestor,  who  was  seised  in  fee  both  of  the 
legal  and  equitable  estate.  A  case  has  been  put,  which  does  not  in 
my  opinion  vary  the  question,  viz.  the  case  of  the  son's  having  called 
for  a  conveyance.  However,  as  the  mother  died  before  he  came  of 
age,  and  she  was  not  directed  to  convey  till  then,  that  case  does  not 
apply.  We  are  to  take  the  facts  as  they  stand.  To  be  sure,  if  he  had 
taken  the  legal  estate  by  purchase,  the  paternal  heirs  would  have 
been  entitled,  but,  as  he  took  it  by  descent  from  his  mother  (and  the 
case  would  have  been  the  same  if  we  suppose  her  to  have  lived  beyond 
his  age  of  twenty-one,  and  that  he  never  called  for  a  conveyance),  I 
think  the  trust  was  merged  and  gone. 
The  Postea  to  be  delivered  to  the  plaintiff.^ 

1  Doe  V.  Pntt,  Doag.  773  (citeef ) ;  Wade  r.  Paget,  I  Bio.  C.  C.  363, 1  Cox,  74  s.  c. ; 
Selbj  V.  Alston,  3  Yes.  339 ;  Langley  v.  Snejrd,  1  &  &  S.  45 ;  Wood  v,  Doaglaa,  28 
Ch.  D.  327  ;  Crragh  v.  Blood,  3  Jon.  &  Lat.  133 ;  Conollj  v,  ConoUjr,  1  Ir.  R.  £q.  376 ; 
Hopkinfion  v.  Dumas,  42  N.  H.  296 ;  Cooper  i;.  Cooper,  1  Halst.  Ch.  9 ;  WiUs  v.  Cooper, 
1  Dutch.  137 ;  Whyte  v.  Arthur,  17  N.  J.  £q.  521 ;  Nicholson  v.  Halsej,  1  John.  Ch. 
417 ;  Gardner  v.  Astor,  3  Johns.  Ch.  53 ;  Greene  v,  Greene,  125  N.Y.  506,  510;  Peacock 
V.  Stott,  101  N.  Ca.  149 ;  Shepard  v,  Taylor,  15  R.  I.  204  Accord, 

A  trust  may  be  terminated  by  a  surrender  of  the  legal  title  by  the  trustee  to  the 
cestui  que  tnutt,  as  in  Miller  v,  Simonton,  5  S.  Ca.  20 ;  or  by  a  conveyance  by  the  trustee 
and  cestui  que  trust  to  a  third  person,  as  in  Parker  v.  Conyerse,  5  Gray,  336 ;  or  by  a 
release  by  the  cestui  que  trust  to  the  trustee,  as  in  Newman  v.  Newman,  supra,  335 ; 
Owings  I'.  Owings,  3  Ind.  142 ;  Ormsby  v,  Dumeenil,  91  Ky.  601 ;  or,  in  the  absence 
of  a  statute  to  the  contrary,  by  the  escheat  of  the  legal  title  of  land  held  in  tmst, 
as  in  King  v.  Mildmay,  supra,  348. 

A  trust,  revocable  by  the  terms  of  its  creation,  may  of  course  be  extingnished  bj 
the  exercise  of  the  power  of  revocation.    Yard  v,  Pittsburgh,  131  PA.  205. — Ed. 


8BCT.  L]  fiAUKDEBS  V.  NBYIL.  449 


CHAPTER  V. 


THE  DUTIES  OF  A  TRUSTEE, 


SECTION  I. 


To  convey  the  TmelrTee  as  the  Oeetui  qw  Trvst  directs. 

SAUNDERS  V.  NEVIL. 
In  Chancery,  before  Snt  John  Tbevor,  M.  R.,  January  24,  1701. 

[Reported  in  9  Vernon  (  Raithby'$  Edition),  438.] 

A  TRUST  being  limited  to  the  plaintiff  and  the  heirs  of  his  body,^  with 
remainders  over ;  the  bill  was  to  have  the  trustees  convey  to  him  in 
fee.* 

The  Master  of  the  Rolls  decreed  them  to  convey  an  estate  tail 
only,  and  refused  to  decree  a  conveyance  in  fee ;  and  the  case  of  Mr. 
Cooke  and  Woodward  was  cited,  where  the  Lord  Jefferies  did  refuse  to 
decree  a  conveyance  in  fee,  the  remainder  after  an  estate  tail  being 
limited  to  a  charity.* 

^  And  in  default  of  hein  of  the  plaintiff's  bodj,  or  aoeording  to  the  answer,  if  be 
shonld  die  without  heirs  of  his  bodj,  then  remainder  over ;  the  rents  and  profits  to  be 
applied  in  his  maintenance  till  twentj-fonr,  and  the  sorplns,  if  any,  to  be  paid  to  him. 
B.  L. 

*  This  is  not  correct ;  the  bill  was  for  a  conyejance  to  plaintifb  and  the  heirs  of  his 
body,  he  having  attained  twentj-foor,  and  had  two  children  in  marriage,  and  the  defend* 
ants  insisted  thiBit  the  will  being  so  worded  it  was  the  intention  of  the  testatrix  that  the 
plaintiff  should  not  hare  the  legal  estate,  nor  be  enabled  to  dock  the  entail ;  but  that 
the  premises  should  be  preserved  for  the  heirs  of  the  body  of  the  plaintiff,  if  he  should 
leave  any  at  his  death,  or  in  default  thereof  for  the  persons  in  remainder;  and  the 
decree  was,  that  the  defendants,  the  trustees,  should  execute  a  conveyance  of  the  estate 
in  question  to  the  plaintiff  and  the  heirs  of  his  body.    Reg.  Lib.  1701,  B,  foL  163. 

*  Payne  v.  Barker,  Sir  O.  Bridgnuin,  24  (semhle),  Acconi.  See  also  Talbot  v.  Whit- 
field, Bunb.  904. — £d. 

**  I  can  conceive,  although  it  would  be  a  strange  and  unusual  mode  of  conrey- 
ancing,  a  conveyance  or  devise  to  a  roan  and  the  heirs  of  his  body  in  trust  for  A.  B., 
and  his  heirs;  and  then  the  estate  tail  would  be  held  in  trust  for  A.  B.,  and  A.  B. 
could  call  upon  the  tenant  in  tail,  I  dare  say,  to  bar  the  estate  tail  and  to  enlarge  it 
into  a  fee  for  his  benefit"  Per  Lord  Cairns,  C,  in  Dawkins  v.  Penrhyn,  4  App.  Cas* 
51,  60. --Ed. 

S9 
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TURNER  V.  BUCK  and  Akothsb. 
In  Chancebt,  before  Lord  Cowpeb,  C.     Easter  Term,  1715. 

[Reported  in  22  Viner's  Abridginent,  21,  pheitum  5.] 

T.  BOLD  to  C.  an  estate  which  he  claimed  as  heir  to  his  father  by  virtae 
of  a  marriage  settlement  upon  the  marriage  of  his  father  with  his  mother- 
in-law,  M.,  being  the  lands  of  the  same  M.  —  B.,  as  heir  under  that 
settlement,  brought  a  bill  to  discover  the  title  of  T.  and  C,  and  also  to 
compel  the  surviving  trustee  in  a  former  settlement  in  the  family  to 
convey  to  B.  as  heir  under  the  settlement 

CowpER,  C,  declared  he  would  not  decree  the  trustee  to  convey 
the  legal  estate  to  the  cestui  que  trust  to  compel  him  to  suffer  the 
ce^ui  que  trust  to  bring  an  ejectment  in  his  name  against  C,  because  he 
was  a  purchaser  without  notice  of  this  former  settlement,  and  cestui 
que  trust  was  a  volunteer;  and  said  it  was  a  constant  rule  in  equity 
never  to  aid  any  person  who  claims  by  a  voluntary  settlement,  against 
a  fair  purchaser  without  notice;  as  in  the  case  of  a  disseisor  [as  it 
now  appeared  that  it  was]  who  conveys  away  the  lands  upon  a  valu- 
able consideration^  this  court  will  not  compel  the  trustee  to  convey 
the  legal  estate  to  cestui  que  trus^^  to  enable  him  to  recover  the  pos- 
session at  law  against  the  purchaser,  but  the  trustee  may  do  it  himself 
if  he  think  fit ;  but  this  court  will  not  compel  him  to  it.  Though  Sir 
J.  JekyU  and  Mr,  Vernon  insisted  strongly  for  it,  and  said  the  posses- 
sion of  the  trustee  was  the  possession  of  the  cestui  que  trusty  and  that 
it  was  a  breach  of  trust  in  the  trustee  not  to  convey  at  any  time  to 
cestui  que  trust  on  request.  But  in  this  case  Lord  Cowper  decreed  that 
T.  should  account  for  the  profits  of  the  estate  from  his  entry  to  the 
time  of  the  conveyance  to  C,  for  he  was  a  disseisor,  though  T.  had 
two  verdicts  for  him  in  ejectment;  but  this  old  settlement  was  dis- 
covered after  those  trials. 


HEAD  V.  LORD  TEYNHABf. 

In  Chancery,  before  Lord  Loughborough,  Sir  W.  H.  Ashhurst,  J., 
AND  Sir  Beaumont  Hothah,  B.,  Comhissioners,  December,  1788. 

[Reported  in  1  Cox,  67.] 

Bill  to  carry  the  trusts  of  a  will  into  execution,  whereby,  amongst 
other  things,  lands  were  limited  to  trustees  for  a  term  of  five  hundred 
years  to  rdse  £4,000  for  younger  children's  portions.  There  being  six 
younger  children  entitled  under  this  limitation  to  have  the  £4,000,  two 
of  them  assigned  their  shares  of  the  £4,000  to  a  trustee  for  the  benefit 
of  two  other  of  the  children.    And  the  only  question  was,  whether  it 
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was  necessary  that  this  trustee  should  be  a  party  to  this  suit.  For 
plaintiff  it  was  insisted  that  as. the  original  trustees  of  the  term  who 
had  the  legal  estate,  and  all  the  children  who  had  the  beneficial  interest, 
were  before  the  court,  there  was  no  occasion  to  make  the  other  trus- 
tee a  party,  and  the  court  would  direct  a  sale  of  the  term  without  his 
Joining  in  the  sale ;  and  of  that  opinion  was  the  court,  and  decreed 
accordingly.^ 


GOODSON  V.  ELLISSON. 

In  ChancebT)  before  Lord  Eldon,  C,  August,  1824;  March,  Jult, 

December,  1826;  April  21,  1827. 

[RepartBd  in  3  Rusadl,  583.] 

Eldok  (Lord  Chancellor).'  In  1767  a  deed  was  executed,  and  I 
will  assume  that  a  fine  was  properly  levied  in  pursuance  of  it,  by  which 
an  estate  was  granted  and  conyeyed  to  Richard  Ellisson  and  his  heirs 
on  certain  trusts.  The  bill  deduces  the  various  changes  of  the  title 
to  the  equitable  interest,  which  occurred  between  1767,  and  Novem- 
ber, 1822,  bringing  it,  ip  1819,  into  eight  different  persons,  each  of 
whom  is  represented  as  the  owner  of  an  undivided  eighth  part  of  the 
property.  These  eight  persons  sell  the  property  in  different  lots  to 
different  persons;  and,  the  present  plaintiff  having  bought  one  of  the 
lots,  a  deed  is  prepared,  conveying  certain  parcels  of  land  to  him; 
that  deed  the  eight  persons  who  are  represented  as  the  owners  of  the 
beneficial  interest  have  executed;  and  the  co-heiresses  of  Richard 
Ellisson  are  also  required  to  execute  it.  They  refuse,  and  the  bill  is 
filed. 

The  Master  of  the  Rolls  has  ordered  the  defendants  to  execute  the 
conveyance,  and  to  pay  the  costs  of  the  suit 

Now,  even  if  the  plaintiff  had  been  the  purchaser  of  the  whole  estate, 
and  the  conveyance  had  related  to  the  whole,  it  would  have  been  a 
matter  for  consideration,  whether  the  trustees  would  not  have  a  right, 
where  there  has  been  so  much  devolution  of  title,  to  have  the  title 
examined  in  this  court,  instead  of  being  required  to  acquiesce  in  an 
opinion  which  was  not  clothed  with  the  sanction  of  judicial  authority. 
But  this  plaintiff  is  the  purchaser  of  only  sixteen  acres  of  the  prop- 
erty, and  the  rest  of  the  estate  has  been  sold  to  other  persons  in 
different  lots!  Now,  I  confess  it  is  quite  new  to  me  to  be  informed 
that  you  can  call  on  a  trustee  from  time  to  time  to  divest  himself  of 
different  parcels  of  the  trust  estate,  so  as  to  involve  himself  as  a  party 
to  conveyances  to  twenty  different  persons.     Has  not  a  trustee  a  right 

1  Compare  Wood  v.  Williams,  4  Mad.  156 ;  Cope  v.  Fluny,  S  J.  ft  W.  538.  ^  Ed. 
*  OdIj  the  opinion  of  Lord  Eldon,  and  that,  too,  alightlj  abridged,  is  given.  —  Ev 
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to  say,  ''If  yoa  mean  to  divest  me  of  my  trust,  divest  me  of  it  alto- 
gether, and  then  make  yoor  conveyances  as  yoa  think  proper?"  I 
haVe  been  accustomed  to  think  that  a  trustee  has  aright  to  be  delivered 
from  his  trusts,  if  the  cestuis  que  trust  call  for  a  conveyance. 

Another  principle  which  has  been  lost  sight  of  .in  this  decree  is,  that 
a  trustee  can  be  called  on  to  convey  only  by  the  words  and  descriptions 
by  which  the  conveyance  was  made  to  him.  In  this  respect  he  is  like 
a  mortgagee. 

I  see  nothing  in  the  record  which  would  have  hindered  me  from 
directing  these  ladies  to  convey,  if  I  had  such  parties  before  me  as 
would  have  enabled  me  to  direct  a  conveyance  of  the  whole  estate.  If 
the  cestuis  que  trust  had  all  been  here,  they  might  have  prayed  tiiat 
the  sixteen  acres  in  question  might  be  conveyed  to  Goodson,  and  the 
residue  .of  the  estate  to  a  trustee  on  trust  to  convey  to  the  other  pur- 
chasers.   As  the  suit  is  framed,  I  cannot  take  that  course. 

The  following  decree  was  made:  ''His  Lordship  doth  order  that  the 
decree  made  in  this  cause,  the  18th  of  August,  1824,  be  reversed;  and 
it  is  ordered  that  it  be  referred  to  the  Master  to  inquire  an4  state  to 
the  court  whether  the  plaintiff  is  entitled  to  that  beneficial  equitable 
estate  which  he  seeks  to  have  clothed  with  a  legal  estate  by  convey- 
ance; and  in  making  the  said  inquiry  it  is  ordered  that  the  Master 
do  ascertain  and  state  to  the  court  whether  all  prior  vested  and  con- 
tingent equitable  titles  have  failed  by  deaths  or  non-existence  of 
persons  who  would  have  taken  before  the  plaintiff^  &c.  And  it  is 
ordered  that  the  said  Master  do  tax  the  costs  of  the  defendants  of  this 
suit  to  this  time,  including  their  costs  of  the  appeal,  as  between  party 
and  party,  that  the  same,  when  taxed,  be  paid  by  the  plaintiff  to  the 
defendants;  but  this  taxation  is  to  be  without  prejudice  as  to  whether 
the  defendants  shall  not  be  finally  entitled  to  any  further  costs,  chaises, 
and  expenses ;  and  his  Lordship  doth  reserve  the  consideration  of  all 
further  directions,  and  whether  the  defendants  shall  be  allowed  any 
further  costs,  charges,  and  expenses  up  to  this  time,  and  also  the 
consideration  of  all  subsequent  costs,  charges,  and  expenses,  until 
after  the  Master  shall  have  made  his  report."  ^ 

1  In  Be  Radcliffe,  '92,  1  Ch.  227 ;  Inches  vp  Hill,  106  Maas.  575 ;  Henderson's 
Estate,  15  Fhila:  598,--  one  of  sereral  cestuis  que  trust  obtained  a  decree  for  a  conve^v 
ance  of  his  share  of  the  tmst  property. 

In  Hhoads  v.  Khoads,  43  111.  239;  Gnnn  r.  Brown,  68  Md.  96;  Seamans  v.  Gibbs, 
132  Mass.  239 ;  Zabriskie  v.  Wetmore,  26  N.  J.  Eq.,  18;  Hutchison's  Ap.  82  Pa.  509,-- 
a  bill  filed  by  one  of  several  cestuis  que  trust  for  a  conveyance  of  his  share  was  dis- 
missed, not  however  on  tbe  ground  taken  by  Lord  Eldon,  bnt  ont  of  regard  for  the 
intention  of  the  creator  of  tbe  tmst.  See  also  Richardson's  Est,  16  PhiU.  326;  Smith 
V.  Snow,  3  Mad.  10;  Thompson  r.  Gallonpe,  100  Mass.  435. 

In  Enssell  v.  Grinnell,  105  Mass.  425 ;  Cooper  v.  Cooper,  36  N.  J.  Eq.  121 ;  Moss's 
Est.,  15  Phila.  516,—  an  eqnitable  tenant  for  life  was  not  permitted  to  obtain  a  con- 
veyance of  a  legal  life  estate. — Ed. 
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WATTS  V.  TURNER. 
In  Chancsbt,  befobe  Sir  John  Lkaoh,  M.  R.,  July  6,  1830. 

[Reported  in  1  RueeeU  fr  ^y^n^,  634.] 

A  TRUST  estate  descended  to  the  defendant ;  and  the  plaintiff,  who 
was  ceatui  que  trtutj  being  entitled  to  the  legal  estate,  a  draft  of  the 
intended  conTeyance  was  sent  to  the  solicitor  of  the  defendant,  and 
approved  of  by  him.  The  defendant  afterwards  refused  to  execute  the 
conveyance  unless  the  plaintiff  paid  him  a  sum  of  money*  The  bill  was 
fled  to  compel  a  conveyance. 

Mr.  Pembertan^  and  Mr.  Chtng^  for  the  plaintiff. 

Mr.  WUbraham^  for  the  defendant,  the  trustee,  submitted,  that  as 
the  plaintiff  had  chosen  to  file  a  bill,  instead  of  applying  for.  a  convey- 
ance in  a  summary  way  by  petition  under  the  statute,  he  had  himself 
to  blame  for  any  trouble  and  expense  he  had  incurred. 

The  Master  of  the  Rolls  made  the  decree  against  the  defendant, 
with  costs.^ 

1  In  Y.  B.  38  Hen.  VI.  35.  pi.  23 ;  Carj,  13 ;  Jones  v.  Lewis,  1  Coz,  199 ;  WiUis  v. 
Hiflcox,  4  M.  &  Cr.  197 ;  Holford  i;.  Phipps,  3  Beav.  434 ;  Thorby  v.  Yeats,  1  Y.  &  C 
C.  C.  438;  Campbell  v.  Home,  1  Y.  ft  C.  C.  C.  664 ;  Penfold  t^.  Bonch,  4  Hare,  271 ; 
Firmin  v,  Pnlham,  2  De  G.  ft  Sm.  99 ;  Devej  v,  Thornton,  9  Hare,  222,  232 ;  King  v. 
King,  1  De  O.  ft  J.  663 ;  Palairet  v,  Carew,  32  Beav.  564  (see  ^Oso  Re  Knox,  '95, 1  Ch. 
538,  nnder  Trustee  Act  of  1893) ;  Pearce  v.  Bjers,  25  HI.  Ap.  51 ;  Warren  o,  Ireland, 
29  Me.  62,  68 ;  Paine  v.  Forsaith,  86  Me.  357 ;  Reid  i7.  Gordon,  35  Md.  174;  Hnnne- 
well  V.  Lane,  11  Met.  163;  Smith  v.  Harrington,  4  AIL  566 ;  Bowditch  v.  Andrews,  8 
AU.  339 ;  Slater  v.  Hnrlbnt,  146  Mass.  308;  Whall  v.  Converse,  146  Mass.  345 ;  Sears 
V.  Choate,  146  Mass.  395;  Felton  i;.  Sawyer,  41  N.  H.  202;  Archer  v.  American  Co., 
50  N.  J.  £q.  33 ;  Battle  v.  Petway,  5  Ired.  576 ;  Tnmage  v.  Greene,  2  Jones,  £q.  63 ; 
Matthews  v.  McPherson,  65  N.  C.  189;  Taylor  v.  Hnber,  13  Oh.  St.  288;  Freyvogle  i7. 
Hnghes,  56  Pa.  228;  Megargee  v.  Naglee,  64  Pa.  216;  Hepburn's  App.,  65  Pa.  468; 
Cnlbertson's  App.,  76  Pa.  145;  Mendenhall's  App.,  151  Pa.  214;  Fisher  v,  Wister,  154 
Pa.  65;  Clark's  Est.,  15  Phila.  578;  Hnbb's  Est.,  16  Phila.  211;  Ives  v.  Harris,  7 
R.  I.  413 ;  Taylor  v.  Taylor,  9  R.  I.  119 ;  Greene  v.  Abom,  10  R.  I.  10  {supra) ;  Rogers 
v.  Rogers,  10  R.  L  556 ;  Nightingale  v.  Nightingale,  13  R.  L  113;  Whelan  v.  Reilly, 
3  W.  Va.  597, 613, — the  right  of  a  cestui  que  trust  to  compel  a  conveyance  of  the  legal 
estate  by  the  trustee  was  fully  recognized. 

But  see  contra,  Riug  v.  McCoon,  10  N.  Y.  268 ;  Lent  v,  Howard,  89  N.  Y.  169, 181 ; 
Asche  V.  Asche,  113  N.  Y.  232;  Cuthbert  v.  Chauvet,  136  N.  Y.  326;  Re  Lewis's  Est., 
23  N.  Y.  Sup.  287. 

Compare  Farriugton  v.  Farmers'  Co.,  21  N.  Y.  Sup.  194. 

If  there  are  several,  cestuis  que  trust  the  trustee  will  not  be  compelled  to  convey 
unlets  all  concur  in  demanding  the  conveyance.  Gerard  v.  Buckley,  137  Mass.  475 ; 
Twining  v.  Girard  Co.|  14  Phila.  74;  Conrow's  App.  3  Pennyp.  356. 

There  is,  of  course,  nothing  to  prevent  a  trustee  from  voluntarily  conveying  the 
legal  title  to  the  person  or  persons  having  the  entire  equitable  interest.  Stone's  Case, 
138  Mass.  476.    But  see  Lent  v.  Howard,  89  N.  Y.  169, 181.— Eb. 


'<> 
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SAUNDERS  V.  VAUTIER. 
In  Chakcebt,  befobb  Lobd  Lanodale,  M.  B.,  Mat  7,  1841. 

[Reported  in  4  Beavan,  115.] 

The  testator,  Richard  Wright,  by  his  will,  gave  and  bequeathed 
to  his  executors  and  trustees  thereinafter  named  all  the  East  India 
stock  which  should  be  standing  in  his  name  at  the  time  of  his  death, 
upon  trust  to  accumulate  the  interest  and  dividends  which  should 
accrue  due  thereon,  until  Daniel  Wright  Vautier  should  attain  his  age 
of  twenty-five  years,  and  then  to  pay  or  transfer  the  principal  of  such 
East  India  stock,  together  with  such  accumulated  interest  and  divi- 
dends, unto  the  said  Daniel  Wright  Vautier,  his  executors,  admin* 
istrators,  aud  assigns,  absolutely.  And  the  testator  devised  and 
bequeathed  his  residuary  real  and  personal  estate  to  the  persona  in 
his  will  named. 

The  sum  of  £2,000  East  India  stock  was  standing  in  the  testator's 
name,  at  his  death,  in  1832.  A  suit  was  afterwards  instituted  for  the 
administration  of  the  testator's  estate;  and  Daniel  Wright  Vautier 
being  an  infant,  a  reference  in  the  cause  was  made  to  the  Master,  to 
approve  of  a  sum  to  be  allowed  for  his  maintenance.  The  Master 
reported  his  fortune  to  consist  of  the  East  India  stock  in  question, 
and  reported  that  £100  a  year  ought  to  be  allowed  for  his  maintenance 
out  of  the  dividends  thereof. 

Sir  C.  C.  Pepys,  who  was  then  Master  of  the  Rolls,  by  an  order 
dated  the  25th  of  July,  1835,  confirmed  the  report,  and  ordered  the 
payment  of  £100  a  year  out  of  the  dividends  of  the  East  India  stock, 
for  the  maintenance  of  the  infant,  Daniel  Wright  Vautier. 

Daniel  Wright  Vautier  attained  twenty-one  in  March,  1841,  and 
presented  a  petition  to  have  a  transfer  of  the  fund  to  him. 

Mr.  Pemherton  ai*gued  that  the  petitioner  had  a  vested  interest,  and 
that  as  the  accumulation  and  postponement  of  payment  was  for  his 
benefit  alone,  he  might  waive  it  and  call  for  an  immediate  transfer  of 
the  fund.     Josselyn  v.  Josselyn.^ 

The  Masteb  of  the  Rolls.  I  think  that  principle  has  been 
repeatedly  acted  upon;  and  where  a  legacy  is  directed  to  accumulate 
for  a  certain  period,  or  where  the  payment  is  postponed,  the  legatee, 
if  he  has  an  absolute  indefeasible  interest  in  the  legacy,  is  not  bound 
to  wait  until  the  expiration  of  that  period,  but  may  require  payment 
the  moment  he  is  competent  to  give  a  valid  discharge. 

Mr,  Kindendey^  for  the  residuary  legatees,  most  of  whom  are  in- 
fants, was  proceeding  to  argue  that  the  petitioner  did  not  take  a 
vested  interest  until  he  attained  twenty-five,  but  the  Master  of  the 
Rolls  observed  that  the  contrary  must  have  been  decided  or  assumed 

1  9  Sim.  63. 


SECT.  I.]  CLAFLIN  V,  CLAFUN.  455 

when  the  order  for  maintenance  had  been  made  by  the  present  Lord 
Chancellor.  He  did  not,  at  present,  see  any  reason  to  doubt  the  pro- 
priety of  that  order,  but  the  ai^^ument  must  assume  it  to  be  erroneous, 
and  call  upon  him  to  decide  in  a  different  manner,  and  he  thought 
that  it  would  be  inconvenient  to  argue  again,  in  this  court,  a  point  on 
which  the  judge  of  the  court  of  rehearing  had,  probably,  already 
expressed  an  opinion. 

The  cause  stood  over,  with  liberty  to  apply  to  the  Lord  Chancellor, 
when  the  Iiord  Chancellor  held  the  legacy  vested,  and  ordered  tha 
transfer.^ 


ADELBERT  E.   CLAFLIN  v.  WILLIAM  CLAFLIN  and 

OlHBBS. 

In  the  Supreme  Judicial  Coubt,  Massachusetts,  Maboh  2,  1889» 

[Reported  in  U9  Massachusetts  Reports,  19.] 

Field,  J.^  By  the  eleventh  article  of  his  will  as  modified  by  a 
codicil,  Wilbur  F.  Claflin  gave  all  the  residue  of  his  personal  estate  to 
trustees,  ''to  sell  and  dispose  of  the  same,  and  to  pay  to  my  wife, 
Mary  A.  Claflin,  one  third  part  of  the  proceeds  thereof,  and  to  pay  to 

1  Cr.  &  Ph.  240.  See  to  the  same  effect  JosBeljn  v,  Joflseljn,  9  Sim.  63 ;  Jackson 
V.  MaijoribankB,  12  Sim.  93 ;  Curtis  v,  Lnkin,  5  Beav.  147»  155, 156  {semble) ;  Bocke 
V.  Hocke,  9  Beav.  66;  Coventrj  v.  Coventry,  2  Dr.  &  Sm.  470;  Re  Jacob's  Will,  29 
Bear.  402;  Tatham  u.  Vernon,  29  Beav.  604,  617 ;  Bnttanshaw  v.  Martin,  Johns.  89; 
Gosling  V.  Gosling,  Johns.  265 ;  Magrath  v,  Morehead,  L.  R.  12  Eq.  491 ;  Hilton  v. 
Hilton,  14  Eq.  468,  475;  Croxton  i;.  May,  9  Ch.  D.  388  (semble);  Kixon  v.  Cameron, 
26  Ch.  Div.  19 ;  Re  Tweedie,  27  Ch.  D.m ;  Harbin  v.  Masterman,  '94,  2  Ch.  184 ;  /» 
re  Johnston,  '94,  3  Ch.  204;  Miller  v.  Miller  (Court  of  Session,  1890),  18  R.  301 ;  Cnth- 
bert  (Court  of  Session,  1894),  7  Jnrid.  Rev.  181,  31  Sc.  L.  Rep.  575;  WooUey  v,  Prea- 
ton,  82  Ky.  413 ;  Hnber  v.  Donoghue,  49  N.  J.  Eq.  125 ;  Jasper  v.  Maxwell,  1  Dev. 
Eq.  357;  Henderson's  Est.,  15  Fhila.  598  Accord. 

The  postponement  of  the  conveyance  to  the  son  or  other  beneficiary  may  be  very 
easily  accomplished  even  in  England.  The  testator  has  simply  to  create  a  trust  for  an 
inconsiderable  amonnt,  but  attaching  to  the  entire  trust  fund  for  the  benefit  of  another 
person,  e.  g.,  the  trustee  himself.  The  son  cannot  then  as  a  matter  of  absolute  right 
call  for  a  conveyance  of  the  legal  title,  because  he  is  not  the  sole  cestui  que  trust.  He 
must  therefore  appeal  to  the  discretion  of  the  court,  which  would  not  ordinarily  de- 
feat, under  such  circumstances,  the  invariable  expectations  of  the  testator.  Harbin 
V.  Master  man,  12  Eq.  559;  Talbot  t*.  Jevers,  20  Eq.  255;  Wealkwall  v.  Thomburgh, 
8  Ch.  D.  261.    See  also  Harbin  v.  Masterman,  '94,  2  Ch.  184. 

Where  property  is  given  to  trustees  upon  trust  for  the  children  of  a  certain  woman, 
and  in  default  of  children  upon  trust  for  another  person,  the  one  entitled  upon  default 
of  children  may  compel  a  conveyance  of  the  property  by  the  trustee  as  soon  as  the 
woman,  not  having  children,  has  become  so  old  that  in  the  estimation  of  the  court  she 
must  continue  childless.  Forty  i7.  Reay,  Dart  V.  ft  P.  (5th  ed.)  345;  Groves  v. 
Groves.  12  W.  R.  45;  Re  Widdow's  Trusts,  L.  R.  11  Eq.  408;  Re  Millner's  Estate, 
L.  R.  14  Eq.  245;  Brown  i;.  Taylor,  W.  N.  (1872),  190;  Maden  r.  Taylor,  45  L.  J.  Cb. 
569;  Archer  v.  Dowsing,  W.  N.  (1879),  43;  Re  Taylor,  29  W.  R.  350;  Croxton  v. 
May,  9  Ch.  D.  388 ;  Davidson  r.  Kimpton,  18  Ch.  D.  213 ;  Browne  r.  Wamock,  L.  R 
7  Ir.  3;  Mellon's  Est.,  16  Phila.  323. 

But  see  Towle  n.  Delano,  144  Mass.  95 ;  List  v.  Rodney,  83  Pa.  463. — Eo. 

*  Only  the  opinion  of  the  court  is  given.  ^-  Ed. 
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my  Bon  Clarence  A.  Claflin,  one  third  part  of  the  proceeds  thereof,  and 
to  pay  the  I'emaining  one  third  part  thereof  to  my  son  Adelbert  E. 
Claflin,  in  the  manner  following,  viz.  ten  thousand  dollars  when  he  is 
of  the  age  of  twenty-one  years,  ten  thoosand  dollars  when  he  is  of  the 
age  of  twenty-five  years,  and  the  balance  when  he  is  of  the  age  of 
thirty  years." 

Apparently,  Adelbert  £.  Claflin  was  not  quite  twenty-one  years 
old  when  his  father  died,  bat  he  some  time  ago  reached  that  age  and 
received  ten  thousand  dollars  from  the  trust.  He  has  not  yet  reached 
the  age  of  twenty-five  years,  and  he  brings  this  bill  to  compel  the 
trustees  to  pay  to  him  the  remainder  of  the  trust  fund.  His  conten- 
tion is,  in  effect,  that  the  provisions  of  the  will  postponing  the  payment 
of  the  money  beyond  the  time  when  he  is  twenty-one  years  old  are 
void.  There  is  no  doubt  that  his  interest  in  the  trust  fan^|  |ft  vflgtoH 
Lud  absolute,  and  that  no  ottier  person  has  any  interest  In  it^  ^d  the 
^*"  is  undisputed  that  the  pro viBiojaa4^sJj;>oning" pay-^ 

[ment  to  him  until  some  time  after  he  rmpnffg  tht  sgr  iiL_terTitT  nnr 
rears  wQi||j[  ||;^  treaieTaa  void  h'v  flinap  r^^^jrt^  whi/»j^  \^<^y\  fhaf  roafm^C^ 

tions  against  the  aliepation  oT^aBsolute  interests  'H  tflfi  JP/iftTO^.gt  trast" 
)roperty  are  void.  There  has,  indeed,  been  no  decision  of  this 
question  in  Jblngland  by  the  House  of  Lords,  and  but  one  by  a  Lord 
Chancellor,  but  there  are  several  decisions  to  this  effect  by  Masters  of 
the  Rolls  and  by  Vice  Chancellors.  The  cases  are  collected  in  Gray's 
Restraints  on  Alienation,  §§  106-112,  and  Appendix  II.  See  Josselyn 
V,  Josselyn ;  ^  Saunders  v.  Vautier ;  Rocke  v.  Rocke  ;*  Jn  re  Young's 
settlement  ;*  In  re  Jacob's  will ;  ^  Gosling  v.  Gosling ; '  Tumage  v. 
Greene ;  •  Battle  v.  Petway.' 

These  decisions  do  not  proceed  on  the  ground  that  it  was  the  inten- 
tion of  the  testator  that  the  property  should  be  conveyed  to  the  bene- 
ficiary on  his  reaching  the  age  of  twenty-one  years,  because  in  each 
case  it  was  clear  that  such  was  not  his  intention,  but  on  the  ground 
that  the  direction  to  withhold  the  possession  of  the  property  from  the 
beneficiary  after  he  reached  his  majority  was  inconsistent  with  the 
absolute  rights  of  property  given  him  by  the  will. 

This  court  has  ordered  trust  property  to  be  conveyed  by  the  trustee 
to  the  beneficiary  when  there  was  a  dry  trust,  or  when  the  purposes  of 
the  trust  had  been  accomplished,  or  when  no  good  reason  was  shown 
why  the  trust  should  continue,  and  all  the  persons  interested  in  it  were 
8u%  juris  and  desired  that  it  be  terminated ;  but  we  have  found  no  ex- 
pression of  any  opinion  in  our  reports  that  provisions  requiring  a 
trustee  to  hold  and  manage  the  trust  property  until  the  beneficiary 
reached  an  age  beyond  that  of  twenty-one  years  are  necessarily  void  if 
the  interest  of  the  beneficiary  is  vested  and  absolute.  See  Smith  v. 
Harrington ; "  Bowditch  v.  Andrew ;  *  Russell  v.  Grinnell ;  ^^  Inches  v. 

^  9  Sim.  63.  *  9  Bdav.  66.  •  18  Beav.  199. 

<  29  Beav.  402.  *  H.  K.  V.  Johns.  265.  «  2  Jones  Eq.  6a 

"f  5  Ired.  576.  ^  4  Allen,  566.  '  6  Allen,  339. 
1*^  105  M&ss.  425. 
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Hill ;  ^  Sears  v.  Choate.*  This  is  not  a  diy  trast,  and  the  parposes  of 
the  trast  have  not  been  accomplished  if  the  intention  of  the  testator  is 
to  be  carried  ont. 

In  Sears  v.  Choate  it  is  said,  ^^  Where  property  is  given  to  certain 
persons  for  their  benefit,  and  in  sach  a  manner  that  no  other  person 
has  or  can  have  any  interest  in  it,  they  are  in  effect  the  absolute 
owners  of  it,  and  it  is  reasonable  and  just  that  they  should  have  the 
control  and  disposal  of  it  unless  some  good  cause  appears  to  the  con- 
trary." In  that  case  the  plaintiff  was  the  absolute  owner  of  the  whole 
property,  subject  to  an  annuity  of  ten  thousand  dollars  payable  to 
himself.  The  whole  of  the  principal  of  the  trust  fund,  and  aU  of  the 
income  not  expressly  made  payable  to  the  plaintiff,  had  become  vested 
in  him  when  he  reached  the  age  of  twenty-one  years,  by  way  of  result- 
ing trust,  as  property  undisposed  of  by  the  will.  Apparently  the 
testator  had  not  contemplated  such  a  result,  and  had  made  no  pro- 
vision for  it,  and  the  court  saw  no  reason  why  the  trust  should  not  be 
terminated,  and  the  property  conveyed  to  the  plaintiff. 

In  Inches  v.  Hill,  ubi  supra,  the  same  person  had  become  owner  of 
the  equitable  life  estate  and  of  the  equitable  remainder,  and  <^  no 
reason  appearing  to  the  contrary,"  the  court  decreed  a  conveyance  by 
the  trastees  to  the  owner.    See  Whall  v.  Converse.* 

In  the  case  at  bar  nothing  has  happened  which  the  testator  did  not 
anticipate,  and  for  which  he  has  not  made  provision.  It  is  plainly 
his  will  that  neither  the  income  nor  any  part  of  the  principal  should 

now  be  paid  to  the  plaintiff.    HJs  true  that  the  plaintiff  

Ban3c_toK^r|E55jrTr53itoS  debts^ 

but  it  does  not  follow  tnatTDecimseth^estno^nSaTor^ 
possible  restrictions,  the  restrictions  which  he  has  imposed  should  not 
be  carried  into  effect. 

The  decision  in  Broadway  National  Bank  v,  Adams  rests  upon  the 
doctrine  that  a  testator  has  a  right  to  dispose  of  his  own  property  with 
such  restrictions  and  limitations,  not  repugnant  to  law,  as  he  sees  fit, 
and  that  his  intentions  ought  to  be  carried  out  unless  they  contravene 
some  positive  rule  of  law,  or  are  against  public  policy.  The  rule 
contended  for  by  the  plaintiff  in  that  case  was  founded  upon  the  same 
considerations  as  that  contended  for  by  the  plaintiff  in  this,  and  the 
grounds  on  which  this  court  declined  to  follow  the  English  rule  in  that 
case  are  applicable  to  this,  and  for  the  reasons  there  given  we  are 
unable  to  see  that  the  directions  of  the  testator  to  the  trustees,  to  pay 
the  money  to  the  plaintiff  when  he  reaches  the  age  of  twenty-five  and 
thirty  years,  and  not  before,  are  against  public  policy,  or  are  so  far 
inconsistent  with  the  i*ights  of  property  given  to  the  plaintiff  that  they 
should  not  be  carried  into  effect.  J[t  cannot  be  sajd  that  fi^^^n  TJl^t^^'^' 
iions  upon  the  plaintiff^ff  p^ititi^^  n"i 
are  altogether  useless,  for  there. ' 
dpend  the  property  while  it  is  in  the  hands  of  thejrnstees  as  there 
would  be  if  it  were  in  his  own.  '      


1  IW.  Mass.  575. 


*  146  Mass.  395. 


•  146  Mass.  345. 
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In  Sanford  v.  Lackland  ^  a  beneficiary  who  would  have  been  en- 
titled to  a  conveyance  of  trust  property  at  the  age  of  twenty-eix 
became  a  bankrupt  at  the  age  of  twenty-four,  and  it  was  held  that 
the  trustees  should  convey  his  interest  immediately  to  his  assignee,  as 
'^  the  strict  execution  of  the  trusts  in  the  will  have  been  thus  rendered 
impossible."  But  whether  a  creditor,  or  a  grantee  of  the  plaintiff  in 
this  case  would  be  entitled  to  the  immediate  possession  of  the  property, 
or  would  only  take  the  plaintiff's  title  auh  modo^  need  not  be  decided. 
The  existing  situation  is  one  which  the  testator  manifestly  had  in  mind 
aild  made  provision  for ;  the  strict  execution  of  the  trust  has  not  be- 
come impossible;  the  restriction  upon  the  plaintiff's  possession  and 
control  is,  we  think,  one  that  the  testator  had  a  right  to  make ;  other 
provisions  for  the  plaintiff  are  contained  in  the  will,  apparently  suf- 
ficient for  his  support,  and  we  see  no  good  reason  why  the  intention 
of  the  testator  should  not  be  carried  out.  Russell  t;.  Grinnell.'  See 
Toner  v.  CoUms ;  •  Rhoads  v,  Rhoads ;  *  Lent  v.  Howard ;  *  Barkley  v. 
Dosser ;  •  Carmichael  v.  Thompson ; '  Lampert  r.  Haydel.* 

Decree  affirmed.^ 


Re  BROWNE'S  WILL. 
In  Chancebt,  befobe  Sib  John  Romilly,  M.  R.,  Jult  29,  1859. 

[ReporUd  in  27  Beawrn,  324.] 

The  testator  bequeathed  to  his  three  trustees,  who  were  also  his 
executors,  the  sum  of  £3,000  £3  per  cent  consolidated  annuities, 
upon  trust,  to  invest  the  same  in  the  purchase  of  a  government  annu- 
ity, or  if,  from  any  cause,  a  difficulty  should  arise  as  to  the  purchase 
of  a  government  annuity,  then  in  an  office  for  the  insurance  of  life,  or 
in  some  other  good  security,  to  be  payable  during  the  life  of  Louisa 
Harris ;  and  to  be  held  upon  trust  to  pay  the  same  unto  Louisa  Han*is 
for  her  sole  and  separate  use,  free  from  the  debts  or  control  of  any 
husband,  and  so  that  she  should  not  anticipate  the  same.  And 
he  declared  that  her  receipt  should  be  a  discharge  for  the  same,  but 
that,  in  case  of  illness  or  other  incapacity  of  Louisa  Harris  to  give 
such  receipt,  it  should  be  lawful  for  his  trustees,  in  their  discretion 
and  of  their  uncontrollable  authority,  to  dispense  with  the  same,  and 
to  manage  the  said  annuity,  and,  from  time  to  time,  to  apply  the  same 

1  2  DiUon,  6.  «  105>Ma88.  425.         «  67  Iowa,  869.  *  43  111.  239. 

*  89  N.  Y.  169.        «  15  Lea,  529.  ^  5  Cent.  Rep.  500.       ^  20  Mo.  App.  616. 

*  Aveiy  V.  Avery,  90  Ky.  613  (semble)  /  RnsseU  v.  Grinnell,  105  Maw.  425 ;  Het- 
zel  V.  Barber,  69  N.  Y.  1, 12  (aemUe),  Accord, 

See  also  Rhoads  v.  Rhoads,  43  111.  239. 

Bat  if  a  trustee  sees  fit  to  convey  to  a  cestui  que  trust  who  has  the  entire  beneficial 
interest  in  the  property,  there  is  no  one  who  has  any  standing  to  file  a  bill  against  the 
trustee  even  though  the  conveyance  defeats  the  intention  of  the  creator  of  the  trvM, 
Lemen  o,  McComas,  63  Md.  153.    See  Brophy  v.  Lawler,  107  HI.  285.  — £x>. 
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for  the  maintebance  and  support,  or,  otherwise,  for  the  personal  ben- 
efit of  Louisa  Harris,  during  her  life,  at  such  times  and  in  such  man- 
ner as  his  trustees  should  think  most  conducive  to  her  comfort  and 
convenience. 

Louisa  Harris,  who  was  unmarried,  being  advised  that  she  was 
entitled  to  have  tiie  £3,000  consols  transferred  to  her,  instead  of  the 
annuity  dii'ected  to  be  purchased  therewith,  elected  to  have  the  sum 
of  consols  transferred  to  her  instead  of  the  annuity,  and  she  gave  the 
executors  notice,  requiring  them  to  transfer  it  to  her.  They  refused 
so  to  do,  and  paid  the  amount  into  court  under  the  Trustee  Relief 
Act 

Louisa  Harris  now  presented  a  petition,  praying  a  declaration  that 
she  was  entitled  to  the  £3,000  consols,  and  that  it  might  be  trans- 
ferred to  her,  accordingly. 

Mr.  Selwyn  and  Mr,  Fischer  cited  Ford  v.  BaUey.^ 

Mr.  Bobhou3€j  for  the  executors. 

The  Masteb  of  the  Rolls  held  that  the  petitioner  was  entitled 
to  have  the  consols  transferred  to  her.' 


Re  PHILBRICK'S  SETTLEMENT. 
In  Chancebt,  befobe  Sib  John  Romillt,  M.  R.,  Mabch  27,  1865. 

[Reported  in  34  Law  Journal  ReporU,  Chancery,  368.] 

Br  a  deed-poll,  dated  the  4th  of  March,  1846,  a  fund  was  vested  in 
trustees,  upon  trust,  for  the  separate  use  of  Hannah  Philbrick,  a  mar- 
ried woman,  for  her  life,  and  after  her  death  upon  such  trusts  as  she 
should  by  will  appoint. 

By  her  will,  dated  the  20th  of  June,  1856,  and  expressed  to  be 
made  in  pursuance  of  the  power,  Hannah  Philbrick  appointed  the 
fund  to  various  persons,  giving  a  life-interest  in  part  of  it  to  her 
husband,  and  appointed  two  executors.  She  died  in  June,  1864,  and 
her  executors  proved  her  will. 

The  trustees  of  the  deed-poll  being  in  doubt  whether,  they  ought  to 
hand  over  the  trust-fund  to  the  executors,  or  to  distribute  it  them- 

1  17  Bear.  303. 

>  Stokes  V,  Cheek,  28  Beav.  620;  Oott  p.  Naime,  8  Ch.  D.  278  (umhU) ;  Biggs  v. 
Peacock,  22  Ch.  Div.  284 ;  Be  Mabbett,  '91, 1  Ch.  707,  712 ;  Flake  v.  Flnke,  16  N.  J. 
£q.  478;  Morse  v.  Hackeosack  Bank,  47  N.  J.  Eq.  279 ;  Haber  v.  Donoghue,  49  N.  J. 
£q.  125 ;  Savage  «.  Shennan,  24  Han,  307  (eemUe) ;  Prentice  v.  Janssen,  79  N.  Y.  478 ; 
Armstrong  v.  McKelvey,  104  N.  T.  179;  Greenland  v,  Waddell,  116  N.  T.  234;  Mel- 
len  V.  Mellen,  139  N.  Y.  210 ;  McDonald  v.  O'Hara,  144  N.  Y.  566  Accord. 

See  Pearson  o.  Lane,  17  Vee.  101 ;  Ford  v.  Batley,  17  Beav.  303 ;  Hetzel  v.  Barber, 
69N.Y.  1.  — Ed. 
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selves  among  the  appointees,  paid  the  fund  into  court  under  the  Trua- 
tee  Relief  Act. 

The  executors  thereupon  presented  a  petition  for  the  payment  to 
them  of  the  fund,  to  be  administered  by  them  in  accordance  with  the 
appointment  contained  in  the  will. 

Mr.  BaggdUay^  and  Mr.  Hardy^  for  the  petitioners. 

Mr.  Charles  BaU,  for  the  trustees  of  the  deed-poll,  submitted  that 
they  were  the  proper  persons  to  distribute  the  fund.^ 

Thb  Master  of  the  Rolls  said  that  where  the  donee  of  a  general 
power  appointed  the  property  to  certain  persons  beneficiaUy,  the 
original  trustees  were  bound  to  carry  the  appointment  into  execution; 
but  if  the  donee  appointed  the  property  to  trustees,  those  trustees  were 
entitled  to  receive  the  property  to  be  held  upon  the  trusts  declared  by 
the  donee;  and  when  a  married  woman  made  a  will  in  exercise  of  a 
power,  and  appointed  executors,  inasmuch  as  she  could  only  make  her 
will  by  virtue  of  the  power,  and  could  only  have  appointed  the  exec- 
utors for  the  purpose  of  administering  the  appointed  property,  she 
must  be  considered  to  have  appointed  the  property  to  the  executors  as 
trustees. 

The  expression  in  the  judgment  in  Piatt  v.  Routh,  that  the  executor 
could  not  have  administered  any  part  of  the  appointed  property,  only 
meant  that,  ^^but  for  the  will  exercising  the  power,"  the  executor 
could  not  have  administered. 

By  the  appointment  of  executors,  the  duty  of  administering  the 
fund  was,  in  his  Honor's  opinion,  taken  away  from  the  original  trus- 
tees, and  committed  to  the  executors;  and  the  provisions  of  the  23 
Vict  c.  15,  rather  confirmed  this  view  than  otlierwise.  The  fund 
must,  therefore,  be  paid  to  the  petitioners.' 


BUSK  V.  ALDAM. 
In  Chancebt,  before  Sm  R.  Malims,  V.  C,  November  8,  1874. 

[RqHfrted  in  Law  Reports,  19  Equity,  16.] 

This  was  a  demurrer.    The  statements  in  the  bill  were  as  follows :  — 
By  will,  dated  in  1839,  T.  B.  Pease,  after  giving  £5,000  to  three 

*     1  The  argament  for  the  trustees  is  omitted.  —  Ed. 

3  Cooper  V,  Thornton,  3  Bro.  C.  C.  96, 186  ;  Angier  v,  Stannard,  3  M.  ft  K.  566, 571 ; 
Wetherell  v,  Wilson,  1  Keen,  80,  86;  Poole  v.  Pass,  1  Beav.  600;  Hayes  v.  Oatlej,  L. 
R.  U  £q.  1 ;  jRe  Hoekin's  Trusts,  5  Ch.  D.  229 ;  6  Ch.  D.  281,  8.  o.,  Acwrd. 

In  the  last  case  cited,  Sir  W.  M.  James,  L.  J.,  said,  p.  283 :  "I  may  add  that,  if 
the  merits  had  to  he  gone  into,  I  should  hold  it  to  he  established  beyond  all  question 
that  where  a  feme  covert,  or  any  other  person  having  a  general  power  of  appointment  over 
a  fund  of  personalty,  makes  an  appointment  of  the  fond  by  will,  and  appoints  an 
executor,  the  executor,  when  he  has  proved  the  will,  is  entitled  to  receive  the  appointed 
fund."    See  also  Olney  v,  Balch,  154  Mass.  318. —Ed. 
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trastees,  upon  trnat,  to  invest  and  pay  the  income  to  bis  daughter, 
Hannah  Ford,  for  her  life,  with  power  to  her  to  appoint  the  fund  to 
her  children  "  in  such  manner  "  as  she  should  direct,  and  in  default  of 
appointment  to  her  children  in  equal  ehai*es,  gave  a  sum  of  £10,000 
to  the  same  trustees  upon  like  trust  for  his  daughter,  Susanna  Busk, 
and  with  like  power  to  her  to  appoint. 

By  will,  dated  in  1868,  Susanna  Busk  appointed  the  fund  of 
£10,000  amongst  the  objects  of  the  power,  three  of  whom  were,  and 
still  are,  infants,  and  directed  that  it  should  be  paid  and  transferred 
to  the  trustees  of  her  will. 

The  present  bill  was  filed  against  the  trustees  of  the  will  of  T.  B. 
Pease  by  the  trustees  of  the  will  of  Mrs*  Busk,  to  oompel  payment 
and  transfer  to  them  of  the  fund  of  £10,000.  The  defendants 
demurred. 

Davey^  for  the  defendants,  said  that  the  direction  to  transfer  the  fund 
to  new  trustees  was  not  authorized  by  the  words  creating  the  power, 
inasmuch  as  the  power  was  special,  not  general. 

Cookson^  for  tlie  plaintiffs,  contended  that  the  transfer  should  be 
granted  on  the  ground  of  convenience  and  authority.^ 

Sir  R.  Malins,  V.  C,  after  stating  the  facts,  continued:  So  far 
as  the  appointment  by  Mrs.  Busk  to  trustees  is  concerned,  it  has  been 
held  by  a  long  series  of  decisions  that  it  is  a  valid  exercise  of  the 
power  of  appoinjtanent,  and  that  the  appointment  is  just  as  good  as  if 
it  had  been  made  direct  to  the  objects  of  the  power*  But  this  bill  is 
filed  for  the  purpose  of  having  the  fund  transferred  from  the  trustees 
in  whose  control  it  is  now  placed  to  those  to  whom  it  is  appointed. 
For  what  object  this  is  desired  I  cannot  understand.  It  is  said  that 
it  would  be  very  convenient  to  have  the  fund  placed  in  the  hands  of 
the  new  trustees.  But  I  cannot  look  at  that.  I  must  consider  what 
was  intended  to  be  done  by  the  original  testator;  and  I  can  see  that 
such  a  transfer  as  is  asked  would  violate  his  intention.  I  asked  Mr. 
Cookson  whether  he  contended  that  a  mere  appointment  of  new  trus- 
tees by  the  donee  of  the  power  would  have  been  valid,  and  he  pressed 
upon  me  that,  on  the  authority  of  the  cases  cited,  the  court  was  bound 
to  hand  over  the  fund  to  the  new  trustees. 

Now  there  is,  first  of  all,  the  case  of  Thornton  v.  Bright,*  which 
simply  decides  that  an  appointment  to  a  person  not  an  object  of  a 
power  as  trustee  for  a  person  who  is  an  object  is  a  valid  exercise  of 
the  power;  and  there  are  also  Eenworthy  v.  Bate,'  Trollope  v. 
Linton,^  Cowx  v.  Foster,*  and  Fowler  t^.  Cohn.*  But  those  were  all 
cases  where  there  was  real  estate  to  be  converted  and  no  person 
appointed  to  effect  the  conversion,  and  it  was  decided  that  in  that 
case  an  appointment  to  trustees  to  sell  and  convert  and  distribute  the 

1  This  statement  of  the  case  is  taken  from  33  W.  R.  SI.  The  argnments  of  coon- 
sel  are  omitted.  —  Ed. 

<  S  Mj.  & Cr.  23a  •6yee.793.  «  18.48.477.- 

*  IJ.  &  H.  30.  •  SI  Bear.  860. 
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proceeds  amoDgst  the  objects  of  the  power  was  a  valid  execution  of 
the  power.  Bat  I  am  unable  to  see  how  that  can  be  an  authority  for 
taking  away  a  fund  from  trustees  who  are  fit  and  proper,  and  handing 
it  over  to  others  who  may  not  be  so  fit,  in  a  case  where  the  duty  of  tbe 
trustees  is  simply  to  hold  the  fund. 

I  am  asked  to  treat  these  cases  as  establishing  a  general  law,  that 
where,  in  all  cases,  a  fund  is  settled  upon  trust  for  a  mother  for  life, 
and  then  upon  trust  for  her  children  as  she  should  appoint,  and  she 
appoints  to  trustees  for  her  children,  the  first  trustees  are  bound  to 
hand  over  the  fund  to  the  trustees  appointed  by  the  daughter.  Here 
nothing  more  is  required  than  that  some  one  should  hold  the  fund,  and 
it  is  suggested  that  I  am  bound  to  hand  it  over  to  the  second  trustees. 

Mr.  Cookson  says  that  I  decided  the  point  in  Ferrier  v.  Jay.^  But 
what  I  there  decided  was,  that  where  there  was  a  general  and  a  special 
power,  and  an  appointment  was  made  of  both  funds  together  to  trus- 
tees in  trust  to  pay  debts  and  to  apply  the  residue  for  the  objects  of 
the  special  power,  the  appointment  must  be  read  reddendo  singula 
singulis^  and  the  fund  coming  under  the  general  power  applied  in  the 
first  instance  to  the  purposes  to  which  the  fund  subject  to  the  special 
power  was  not  applicable.  I  agreed  with  the  decision  in  Cowx  r. 
Foster,'  that  the  circumstance  of  directing  debts  to  be  paid  only 
meant  that  they  were  to  be  paid  out  of  the  particular  portion  of  the 
mixed  fund  which  could  be  so  applied. 

I  did  also,  in  that  case,  undoubtedly,  say  that  the  second  trustees 
were  the  most  fit  persons  to  have  charge  of  the  fund;  but  I  did  not. 
say  that  where  it  was  a  mere  question  which  of  two  sets  of  trustees 
should  hold  a  particular  fund,  the  court  would,  necessarily,  hand  it 
over  to  the  second  set  in  point  of  date. 

The  demurrer  wiil  he  allowed.^ 


ONSLOW  t;.   WALLTS. 
In  Chancery,  befobb  Lord  Cottenham,  C,  November  21,  22,  1849. 

[ReporUd  in  1  HaU  atid  Twelt,  51S.«  ] 

Bt  indentures  of  lease  and  release,  dated  in  July,  1887,  A.  L.  Sard 
conveyed  the  lands  in  controversy  to  Wallis,  in  fee  simple  upon  trust, 
however,  for  Louisa  Sarel.  Louisa  Sarel  died  in  1847.  She  devised 
all  her  lands  to  the  plaintiffs  in  fee  simple,  upon  trust  to  convert  the 
same  into  money  and  to  stand  possessed  of  ^e  money  upon  trust,  in 

1  L.  R.  10  Eq.  550.  «  IJ.  &  H.  80. 

*  In  re  Tysaen,  '94, 1  Ch.  56  Accord. 

See  Scott  v.  Loner,  25  Ch.  D.  535,  545,  per  North,  J.,  and  s.  o.  31  Ch.  Div.  38^1 
886,  per  Cotton,  L.  J.  —  Ed. 

^  1  MacN.  &  G.  506,  s.  c— Ed. 
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the  first  place,  to  pay  thereout  her  debts,  funeral,  and  testamentary  ex- 
penses, and  legacies ;  and  then  to  pay  the  legacies  given  by  her  in  a 
certain  memorandum,  signed  by  her,  and  marked  with  the  letter  A. 

The  memorandum  marked  with  the  letter  A.  had  not  been  found. 

It  was  alleged  by  the  bill,  and  admitted  by  the  answer,  that  there 
were  debtp  of  the  testatrix  which  her  personal  estate  was  not  sutBcient 
to  pay.  The  trustees  under  the  will  applied  to  the  defendant  to  con- 
vey the  hereditaments  to  them  as  such  trustees;  but  he  insisted  that 
he  was  entitled  to  hold  them  for  his  own  benefit,  subject  to  the  pay- 
ment of  such  portion  of  the  charges  created  by  the  will  as  were  prop- 
erly chargeable  thereon,  and  which  be  offered  to  pay. 

The  bill  prayed  that  the  defendant  might  be  decreed  to  convey  and 
assure  to  them,  as  such  devisees  as  aforesaid,  the  hereditaments 
comprised  in  the  deeds  of  July,  1837.^ 

The  cause  was  heard  by  the  Vice-chancellor  of  England,  on  the 
16th  January,  1849,  when  he  ordered  a  conveyance  to  be  executed 
by  the  defendant,  according  to  the  prayer  of  the  bill.' 

The  defendant  now  appealed  from  that  decision. 

Mr.  Humphry^  and  Mr.  Bird^  for  the  plaintiffs. 

Mr.  Bolt  and  Mr.  Prior^  contra. 

The  Lobd  Chanckllob.  No  case  similar  to  this  has  been  cited, 
where  the  owner  of  property  which  was  on  trust  has  given  it  to  some- 
body else;  and  whether  it  was  so  given  beneficially  or  not,  is  a  ques- 
tion which  the  defendant  has  no  right  to  inquire  into.  It  is  not  like 
the  case  of  Burgess  v.  Wheate.  The  only  reason  why  the  trustee, 
under  such  circumstances  as  existed  in  that  case,  is  allowed  to  hold 
property,  is  because  there  is  nobody  to  take  it  from  him ;  it  does  not 
belong  to  any  person  whom  the  law  recognizes  as  having  the  right  to 
ask  for  the  execution  of  the  trust.  Now  here  the  original  owner, 
undoubtedly,  had  a  right,  as  against  the  trustee,  to  direct  what  he 
should  do  with  the  property ;  he  was  a  mere  naked  trustee.  The  tes- 
tatrix, in  this  case,  had  a  right  to  do  what  she  pleased  with  the  bene- 
ficial interest,  and  she  did  by  her  will  direct  the  legal  estate  to  be 
conveyed,  or,  at  least,  gave  the  property,  to  the  trustees  of  her  will. 
The  question  is,  whether  the  defendant,  who  appears  to  be  the  trustee 
of  the  legal  estate,  has  any  right  to  inquire  for  what  purpose  these 
parties  are  to  hold  the  trust  property.  It  is  a  gift,  in  trust,  it  is 
true;  but  it  is  the  appointment  of  persons  who  are  to  stand  in  the 
place  of  the  original  owner,  as  against  the  trustee.  Then  why  is  the 
beneficial  interest  which  is,  by  the  operation  of  the  rule  of  law,  in 
Burgess  v.  Wheate,  to  enure  to  the  benefit  of  trustees,  to  enure  to  the 
benefit  of  this  trustee?  There  is  no  want  of  persons  authorized, 
as  against  him,  to  require  a  transfer  of  the  beneficial  interest  Sup- 
pose the  testatrix  had  simply  directed  that  the  estate  should  be  trans- 

^  The  statement  of  the  case  is  abridged,  and  the  aignments  of  counsel  are 
omitted.  —  Ed. 

*  16Shn.4S3.  — Ed. 
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ferred,  and  had  appointed  new  trostees,  and  directed  the  existing 
trastee  to  convey  to  thoee  who  are  trustees  ander  the  wiU,  could  the 
trustee  of  the  legal  estate  dispute  the  title  of  the  trustees  under  the 
will,  because  they  might  or  might  not  have  the  means  of  carrying  into 
effect  the  trusts  of  the  will? 

The  real  question  is,  whether  it  is  regulated  by  the  doctrine  in  Bur- 
gess v.  Wheate.  I  think  that  it  is  not  regulated  by  the  doctrine  in 
Burgess  v.  Wheate  at  all,  because  that  case  proceeds  on  the  fact  of 
there  being  no  persons  having  a  right  to  control  the  legal  estate,  and 
here  there  are  persons  authorixed  to  control  the  legal  estate. 

I  do  not  take  exactly  the  view  which  the  Vioe-Chancellor  seems  to 
have  done,  because  he  seems  to  have  considered  that  the  matter  would 
depend  on  the  presumed  intention  of  the  testatrix.  For  that  purpose, 
you  are  to  assume  she  intended  that  the  paper  A.  should  not  be  pro- 
duced, and  therefore  there  would  be  a  failure  of  her  declared  inten- 
tion. Therefore,  if  there  is  any  trustee  who  is  to  have  the  benefit  of 
the  doctrine  in  Burgess  v.  Wheate,  the  trustees  under  the  will  are  to 
have  it  *  It  cannot  be  considered  that  the  testatrix  had  any  such 
view  at  all.  It  must  be  presumed,  she  intended  that  the  purposes 
declared  by  her  wiU  should  be  carried  into  effect.  Those  purposes 
have  failed,  in  consequence  of  that  paper  A.  not  being  produced;  it 
may  be  produced  hereafter,  or  it  may  not  I  do  not  proceed  on  that 
ground,  but  I  proceed  on  this,  — that  there  are  persons  appointed  by 
the  owner  of  the  property,  to  whom  the  property  is  to  be  conveyed. 
They  are  the  only  parties  having  a  light  to  it;  whether  or  not  they 
have  power  afterwards  to  dispose  of  all  the  beneficiU  interest,  is  a 
matter  with  which  the  defendant  Wallis,  as  mere  owner  of  the  l^al 
estate,  has  nothing  whatever  to  do* 

This  seems  to  me  to  be  a  case  which  does  not  fall  within  the  doc- 
trine of'Bui^ess  V.  Wheate,  so  far  as  the  defendant,  Wallis,  is  con- 
cerned; and,  therefore,  the  direction  of  the  Vice-Chancellor  for  a 
conveyance,  under  the  terms  of  the  will,  is,  I. think,  a  proper  decree, 
and  it  must  be  affirmed,  with  costs.^ 

1  Compaie  Be  Lashmar,  '91, 1  Ch.  858. 

If  X.  18  a  trustee  for  A.,  and  A.  wuigDB  his  equitable  interest  to  B.  in  trust  for  C^ 
B.  is  entitled  to  demand  a  conveyance  of  the  legal  estate  from  X.,  and  C.  is  not  a 
necessary  partj  to  the  bill    Angierv.  Staiuiard,8  1L4K.  666.^£i>. 


U    /  /^*— ^ 
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SECTION  n- 

The  Duty  to  ptU  Cestui  qy^e  Truet  in  possession  of  the  Tnist-res. 

» 

TIDD  t;.  LISTER  and  Othebs. 
Ik  Chakcebt,  before  Sib  John  Leach,  V.  C,  Noyembeb  20,  1820. 

IBeported  in  5  Maddock,  429.] 

The  yiCE-CHAKCELLOB.^  The  testator  in  this  case,  after  giving  to 
his  wife  and  daughter  the  personal  occupation  of  the  house  in  which 
he  resided,  and  the  use  of  his  furniture,  has  devised  and  bequeathed 
his  whole  real  and  personal  property  to  certain  trustees  upon  trust,  in 
the  first  place,  to  pay  his  funeral  expenses,  and  debts,  then  to  keep 
the  buildings  upon  his  estate,  consisting  of  freehold,  copyhold,  and 
leasehold,  insured  against  loss  or  damage  by  fire;  next,  to  pay  the 
premiums  of  certain  policies  of  assurance  on  the  lives  of  his  two 
sons,  which  are  to  form  a  provision  for  their  widows  and  children ; 
then  to  pay  annuities  of  sixty  guineas  each  to  his  two  sons;  and, 
lastly,  he  has  given  the  surplus  income  between  his  wife  and  daughter 
during  their  joint  lives,  and  the  whole  surplus  income  to  the  survivor 
for  life;  and  in  case  his  two  sons  should  survive  his  wife  and  daugh- 
ter, then  he  gives  to  them  his  whole  real  and  personal  estate.  Soon 
after  the  death  of  the  testator,  a  bill  was  filed  in  this  court  for  the 
execution  of  the  trusts  of  his  will,  and  in  the  progress  of  that  suit  the 
debts  and  funeral  expenses  were  paid  out  of  the  personal  estate,  and 
the  residue  of  the  personal  estate  was  secured  in  the  name  of  the 
Accountant-General,  and  is  of  an  amount  sufficient  to  satisfy  the 
two  annuities  of  sixty  guineas  each,  given  to  the  sons,  who  do, 
accordingly,  receive  the  same  from  the  Accountant-General.  The 
premiums  of  the  policies  of  assurance  continue  to  be  paid  out  5f  the 
rents  and  profits  of  the  estates.  The  mother  died  in  the  year  1819, 
and  the  daughter,  who  is  become  entitled  to  the  whole  surplus  income 
of  the  real  and  personal  estate,  has  married.  The  mother,  the  two 
sons,  and  two  other  persons  were  the  trustees  named  in  the  will ;  one 
of  these  persons  is  dead,  the  other  has  but  little  interfered  in  the  trusts 
of  the  will,  one  of  the  sons  is  abroad,  and  the  management  of  the 
property  has  principally  devolved  upon  the  son,  William  Lister. 
The  present  bill  is  filed  by  the  daughter  and  her  husband,  praying  a 
conveyance,  surrender,  and  assignment  of  the  legal  estate  from  the 
trustees,  and  that  the  plaintiffs  may  be  let  into  possession,  or  that  a 
receiver  may  be  appointed.    The  prayer  for  the  conveyance,  surren- 

1  Only  the  opinion  of  the  court  is  given.  ^  Ed. 
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der,  and  assignment  was  abandoned  at  the  bar,  but  it  was  insisted 
that  it  is  a  matter  of  course  in  a  court  of  equity,  to  divest  a  trustee  of 
the  management  of  the  trust  property,  and  to  deliver  the  possession 
to  the  cestui  que  trust  for  life«  And  that  the  only  difficulty  here  was, 
that  the  trustees  are  in  the  first  place  directed  to  pay  certain  pre- 
miums upon  policies  of  assurance,  which  remained  to  be  provided  for 
out  of  the  rents  and  profits  of  the  estates,  and  that  to  remove  this 
difficulty  the  daughter's  husband  was  willing  to  invest  in  the  cause  a 
sum  sufficient  to  answer  the  amount  of  those  annual  payments;  and 
the  case  of  Blake  v.  Bunbury^  was  cited  as  an  authority  for  this 
doctrine. 

My  first  impressions  were  strongly  against  the  existence  of  any 
such  rule.  It  is  perfectly  plain  from  the  continuing  nature  of  this 
trust  that  the  testator  intended  that  the  actual  possession  of  the  trust 
property  should  remain  with  the  trustees;  and  it  did  appear  to  me  a 
singular  proposition  that  if  a  testator  who  gives,  in  the  first  instance, 
a  beneficial  intei'est  for  life  only,  thinks  fit  to  place  the  direction  of 
the  property  in  other  hands,  which  is  an  obvious  means  of  securing 
the  provident  management  of  that  property  for  the  advantage  of  those 
who  are  to  take  in  succession,  that  it  should  be  a  principle  in  a  court 
of  equity  to  disappoint  that  intention,  and  to  deliver  over  the  estate  to 
the  cestui  que  trtut  for  life,  unprotected  against  that  bias  which  he 
must  naturally  have  to  prefer  his  own  immediate  interest  to  the  fair 
rights  of  those  who  are  to  take  in  remainder.  Independently  of  the 
purpose  of  management  of  the  property,  a  testator  may  be  considered 
in  the  case  of  a  female  cestui  que  trust  for  life,  as  having  a  further 
view  to  her  personal  protection  in  the  case  of  her  mamage. 

The  husband  can  only  compel  the  trustee  to  account  to  him  for  the 
wife's  income  by  the  aid  of  a  court  of  equity ;  and  this  court,  in  cer- 
tain cases  of  misconduct  by  the  husband,  will  not  compel  the  trustee 
to  account  to  the  husband,  but  will  secure  the  income  for  the  benefit 
of  the  wife.  It  is  manifest  that  this  protection  would,  to  some  extent, 
be  prejudiced,  if  the  husband  were  put  into  the  possession  of  the  trust 
estate*. 

The  case  of  Blake  v.  Bunbury  is  no  authority  for  the  proposition 
for  which  it  was  cited.  It  was  not  the  case  of  a  cestui  que  trust  for 
life,  but  the  case  of  a  legal  tenant  for  life,  subject  to  a  term  for  rais- 
ing a  charge.  There  was  there  no  purpose  but  to  raise  the  charge, 
and  the  legal  tenant  for  life,  securing  the  charge,  had,  upon  every 
principle,  a  right  to  the  possession.  There  may  be  cases  in  which  it 
may  be  plain  from  the  expressions  in  the  will  that  the  testator  did  not 
intend  that  the  property  should  remain  under  the  personal  manage- 
ment of  the  trustees.  There  may  be  cases  in  which  it  may  be  plain 
from  the  nature  of  the  property  that  the  testator  could  not  mean  to 
exclude  the  cestui  que  trust  for  life  from  the  personal  possession  of 
* 
1  1  Vee.  Jr.  194 ;  1  Yes.  Jr.  514;  4  Bro.  C.  C.  21,  8.  a 
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the  property,  as  in  the  case  of  a  family  residence.^  There  may  be  very 
special  cases  in  which  this  court  would  deliver  the  possession  of  the 
property  to  the  cestui  que  trust  for  life,  although  the  testator's  inten- 
tion appeared  to  be  that  it  should  remain  with  the  trustees,  as  where 
the  personal  occupation  of  the  trust  property  was  beneficial  to  the 
cestui  que  trusty  there  the  court  taking  means  to  secure  the  due  protec- 
tion of  the  property  for  the  benefit  of  those  in  remainder,  would,  in 
substance,  be  performing  the  trust  according  to  the  intention  of  the 
testator.  The  present  case  is  not  one  of  special  circumstances.  It  is 
not  the  personal  occupation,  but  the  management  of  the  property  that 
is  sought  by  this  bill. 

The  cestui  que  trust  for  life  is  a  feme  covert.  Two  of  the  trustees 
are  the  persons  who,  if  they  survive  the  wife,  will  be  entitled  to  this 
property.  The  testator  has  thought  fit  to  place  his  property  in  their 
hands,  and  out  of  the  management  of  the  cestui  que  trust  for  life,  and 
I  have  no  authority  to  revoke  his  will. 

There  is,  however,  in  this  bill  a  prayer  for  a  receiver,  and  allega- 
tions of  misconduct  to  support  that  prayer.  These  allegations  are 
denied  by  the  answer,  and  not  proved.  But  I  find  in  the  answer  that 
the  acting  trustee,  William  Lister,  expresses  himself  to  be  willing 
that  a  receiver  should  be  appointed.  If  the  plaintiffs  desire  a  receiver} 
they  are  entitled  to  it  upon  this  consent  of  the  trustee.' 

• 

^  Baylies  v,  Baylies,  1  CoIL  537 ;  Powys  v.  Blagrave,  Kay,  495, 4  D.  M.  4  G.  448 ; 
WiUiamflon  v.  Wilkins,  14  Ga.  416,  422 ;  Wade  v.  Powell,  20  Ga.  645. 

See  also  Kay  v,  Powel,  1  Yes.  Jr.  408 ;  Denton  i;.  Denton,  7  Beav.  388 ;  Homer  v. 
Wheelwright,  2  Jnr.  N.  S.  867;  Hoskins  v.  Campbell,  W.  N.  (1869),  59;  Etchells  o. 
Williamson,  W.  N.  <1869),  61 ;  Young  v.  MQes,  10  B.  Mon.  287.  —  Ed. 

*  See  to  the  same  effect  Pugh  v.  Yanghan,  12  Beav.  517 ;  Taylor  v.  Taylor,  20 
£q.  297, 3  Ch.  D.  145;  Davis  v.  Hunter,  23  Ga.  172;  Ck>x  v.  Williams,  5  Jones,  Eq. 
150;  Weckham  v.  Berry,  55  Pa  70. 

The  effect  of  Tidd  v.  Lister  has  been  greatly  modified  in  England  by  the  Setded 
Land  Acts,  as  appears  from  the  following  extract  from  the  opinion  of  Kekewich,  J.,  in 
West  V.  Wythes,  '93,  2  Ch.  869,  374 :  "  My  conclusion  is  that  the  old  authorities,  of 
which  Tidd  o.  Lister  may  be  taken  to  be  the  type,  and  which  were  summarised  by  the 
late  Master  of  the  Rolls  m  Taylor  v,  Taylor,  20  Eq.  297,  may  be  treated  as  largely,  if 
not  altogether,  abrogated  by  the  Acts  just  mentioned.  I  must  not  be  understood  as 
saying  that  even  now  an  equitable  tenant  for  life,  where  the  trustees  in  whom  the  legal 
estate  is  vested  have  duties  of  management  and  the  like  to  perform,  is  entitled,  as  a 
matter  of  course,  to  be  let  into  possession ;  but  I  intend  to  hold  that  the  powers  granted 
to  and  the  duties  imposed  on  a  tenant  for  life,  as  defined  by  the  Settled  Land  Acts,  have 
raised  a  presumption  in  favor  of  the  title  to  possession  which  did  not  before  exist, 
and  have  made  it  incumbent  on  the  Court  to  provide  that,  if  the  estate  and  the  trustees 
can  be  adequately  protected  by  reasonable  safeguards,  an  equitable  tenant  for  life  shall 
be  let  into  possession  and  be  enabled  personally  to  exercise  these  powers  and  discharge 
these  duties  unless  there  be  found  some  reason  to  the  contrary  iu  more  urgent  than  is 
disclosed  by  any  of  the  terms  of  this  will."  See  also  In  re  Bentley,  54  L.  J.  Ch.  782 ; 
In  re  Bagot,  '94, 1  Ch.  177 ;  In  re  Newen.  '94,  2  Ch.  297. 

Under  the  same  Acts,  Kekewich,  J.,  following  In  re  Bumaby,  42  Ch.  D.  621,  decided 
that  the  equitable  tenant  for  life  was  entitled  to  the  custody  of  the  title-deeds. 

In  Williamson  v.  Wilkins,  14  Ga.  416,  an  equitable  life  tenant  of  certain  stocks  was 
allowed  to  maintain  a  bill  to  compel  the  trustee  to  execute  a  power  of  attorney  in  favor 
of  the  cestui  que  trust,  so  that  he  might  collect  the  dividends  himself,  and  thereby  save 
the  commission  to  which  otherwise  the  trustee  would  be  entitled.  -^  Ed. 
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SECTION  in. 
The  Duty  to  give  Information  in  regard  to  the  Tru$t  Estate. 

•  ' 

In  re  TILLOTT.     LEE  v.   WILSON, 
In  Chancebt,  before  Sir  J.  W.  CShittt,  J.,  Notember  18,  1891. 

{^Reported  in  Law  ReparU  (1892),  1  Chancery,  86.] 

The  plaintiff,  being  one  of  several  cestuia  que  trustent^  commenced 
this  action  by  originating  summons,  and  asked  by  bis  summons  that 
the  defendant,  as  trustee  of  the  testator*s  will,  m^ht  be  directed  to 
sign  and  deliver  to  the  plaintiff  an  authority  enabling  the  plaintiff,  his 
solicitor  and  agents,  to  ascertain  the  amount  of  consols  standing  in 
the  name  of  the  defendant,  and  what  stop  ordera  and  distringases  (if 
any)  had  been  placed  thereon,  and  to  produce  all  deeds,  papers,  and 
documents  in  his  possession  relating  to  the  property  held  by  the 
defendant  as  trustee  of  the  will,  and  to  furnish  the  plaintiff  with  a 
general  account  of  the  residuary  estate. 

By  an  order  made  in  chambers  dated  the  3d  of  August,  1891,  it 
was  ordered  that  the  defendant  should  foi*thwith  write  a  letter  to  the 
Bank  of  England  authorizing  the  bank  to  inform  the  plaintiff  as  to  the 
amount  of  consols  standing  in  the  name  of  the  defendant,  or  to  verify 
the  same  by  affidavit,  and  to  produce  for  the  inspection  of  the  plaintiff 
all  deeds  and  documents  relating  to  property  in  which  the  plaintiff  was 
interested  under  the  will  of  the  testator.  The  defendant  accordingly 
wrote  the  letter  to  the  bank,  as  directed  by  order. 

This  was  a  motion  by  the  plaintiff  that  the  above  order  might  be 
discharged  or  varied,  and  that  the  defendant  might  be  directed  to 
sign  and  deliver  to  the  plaintiff,  an  authority  to  the  bank,  enabling  the 
plaintiff  to  ascertain  what  stops,  notices,  or  distringases  had  been 
placed  on  the  consols  standing  in  the  name  of  the  defendant.^ 

Chittt,  J.  In  pursuance  of  an  order  made  in  chambers  the  defend- 
ant has  written  a  letter  to  the  bank,  on  the  authority  of  which  the 
bank  has  given  to  the  plaintiff  information  which  shows  that  a  sum  of 
stock  is  actually  standing  in  the  name  of  the  trustee.  The  plaintiff, 
however,  requires  something  more ;  he  asks  for  an  authority  which  will 
enable  him  to  obtain  information  from  the  bank  as  to  whether  there  are 
any  stop  orders  on  the  fund ;  his  object  in  asking  for  this  information 
is  to  deal  with  his  own  share  in  the  trust  estate,  his  share  being  one- 
twelfth,  to  which  he  is  entitled  contingently  on  the  death  of  his  mother. 
It  is  no  part  of  the  duty  of  a  trustee  to  assist  his  cestui  que  trust  in 
mortgaging,  or,  as  Lord  Justice  Lindley  added,  '^  in  squandering  or 
anticipating  his  fortune,"  Low  v.  Bouverie ' ,  but  a  trustee  is  bound 

1  The  statement  is  abridged  and  arguments  are  omitted.  —  Edw 
«  [1891]  3  Ch.  82,  99. 
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to  give  his  cestui  que  trust  proper  information  as  to  the  investment  of 
the  trust  estate,  and  where  the  trust  estate  is  invested  on  mortgage, 
it  is  not  sufficient  for  the  trustee  merely  to  say,  ^^  I  have  invested  the 
trust  -money  on  a  mortgage,''  but  he  must  produce  the  mortgage  deeds, 
so  that  the  cestui  que  trust  may  thereby  ascertain  that  the  trustee's 
statement  is  correct,  and  that  the  trust  estate  is  so  invested.  The 
general  rule,  then,  is  what  I  have  stated,  that  the  ti*ustee  must  give 
information  to  his  cestui  que  trtist  as  to  the  investment  of  the  trust 
estate.  Where  a  portion  of  the  trust  estate  is  invested  in  consols,  it 
is  not  sufficient  for  the  trustee  merely  to  say  that  it  is  so  invested,  but 
his  cestui  que  trust  is  entitled  to  an  authority  from  the  trustee  to  enable 
him  to  make  proper  application  to  the  bank,  as  has  been  done  in  this 
case,  in  order  that  he  may  verify  the  trustee's  own  statement ;  there 
may  be  stock  standing  in  the  name  of  a  person  who  admits  he  is 
a  trustee  of  it,  which  at  the  same  time  is  incumbered,  some  other 
person  having  a  paramount  title  may  have  obtained  a  charging  order 
on  the  stock  or  placed  a  distringas  upon  it. 

The  question  here  is  whether  the  cestui  que  trust  is  not  entitled,  in 
addition  to  the  information  that  he  has  obtained,  to  the  further 
authority  to  the  bank  for  information  which  will,  besides  verifying 
the  trustee's  statement,  that  the  trust  money  is  invested  in  the  stock, 
also  enable  him  to  ascertain  that  the  stock  is  free  from  incumbrance 
or  free  from  any  paramount  claim.  In  the  case  before  me  there  is  no 
suggestion  that  Hie  trustee  is  wrong,  there  is  no  charge  of  any  sort 
made  against  him,  though  Mr.  Wheeler  tried  to  suggest  a  possible  case, 
and  did  suggest  that  there  might  be  some  kind  of  paramount  claim 
affecting  the  stock  in  question,  yet  there  is  no  suggestion  to  be  found 
on  the  evidence  in  the  case ;  but  still,  I  think,  now  that  the  matter  has 
been  brought  before  me  and  discussed,  that  the  cestui  que  trust  is 
entitled  to  the  further  information  that  he  now  asks  for,  which  will 
enable  him  to  go  back  with  an  authority  from  the  trustee,  on  which 
the  bank  will  shew  that  the  fund  is  either  clear  of  all  distringases  and 
the  like  or  that  it  is  not.  I  quite  agree  with  what  fell  from  counsel  for 
the  defendant  that  this  may  give  the  plaintiff  more  information  than 
he  is  entitled  to  ask,  because,  as  there  are  twelve  shares  in  this  fund, 
it  may  be  that  there  are  several  distringases  on  the  fund  obtained  by 
persons  who  have  charges  on  the  contingent  interest  of  the  other 
persons,  and  it  is  clear  that  the  trustee  is  not  bound  to  give  the  cestui 
que  trust  of  one  share  any  information  as  to  the  dealings  of  the  other 
cestui  que  trust  in  whose  share  he  has  no  interest,  showing  whether 
those  shares  are  or  are  not  incumbranced.  I  think,  then,  for  these 
reasons,  that  there  ought  to  be  a  further  order  in  the  terms  the 
plaintiff  asks  for,  but  the  plaintiff  must  pay  the  costs  of  the  motion.^ 

1  Low  V,  Bonverie,  '91,  3  Ch.  82, 99,  per  Lindlej,  L.  J.;  Sawyer  r.  Goddard,  95, 1 
Ch.  474  Accord, 

A  trustee  is  regularly  bonnd  to  produce  for  the  inspection  of  the  catui  que  tnist  all 
deeds  and  docnments  in  his  possession  relating  to  the  trnst  estate.    Clark  v.  Ormonde, 


J^ 
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Jac.  108, 120;  Goagh  v.  Offlej,  5  De  O.  &  Sm.,  253;  Bngden  v.  Tjlee,  21  Bear.  545; 
Smith  V.  Barnes,  L.  B.  1  £q.  65 ;  Simpson  v.  Bathoist,  5  Ch.  193,  202 ;  In  re  Cowin, 
88  Ch.  D.  179. 

Jn  like  manner  a  trustee  must  produce  opinions  of  ooonsel  procured  hj  him  to  goide 
him  in  the  dne  administration  of  the  tmst.  Devaynes  i;.  Bobinson,  20  Bear.  42 ;  Wjnne 
V.  Humberston,  27  Beav.  42 ;  Talbot  v,  SCarshfield,  2  I>r.  ft  Sm.  549 ;  Re  Mason,  22 
Ch.  D.  609.  Bat  opinions  procured  bj  a  trustee  with  a  yiew  to  defending  himself 
against  legal  proceeding  by  the  cestui  que  tnut  are  privileged,  Brown  v.  Oakshott, 
12  Beay.  252 ;  Talbot  v.  Marshfield,  2  Dr.  &  Sdl  549 ;  unless  the  trustee  and  the  coun- 
sel are  combining  fraudulently  or  unMrly  against  the  eettui  que  trust.  FoUett  v.  Jel- 
ferys,  1  Sim.  n.  s.  3;  Russdl  v,  Jackson,  9  Hare,  387;  Re  Poetlethwaite,  35  Ch. 
D.  722. 

In  Wynne  u.  Humberston,  supra,  Sir  John  Romilly,  M.  B.,  said,  p.  423 :  "  There  can 
be  no  question  that  the  rule  is,  that  where  the  relation  of  trustee  and  cestui  que  trust 
is  established,  all  cases  submitted  and  opinions  taken  by  the  trustee  to  guide  himself 
in  the  administration  of  his  trust,  and  not  for  the  purpose  of  his  own  defence  in  any 
litigation  against  himself,  must  be  produced  to  the  cestui  que  trust.  They  are  taken  for 
the  purpose  of  administration  of  the  trust,  and  for  the  benefit  of  the  persons  entitled 
to  the  tmst  estate,  who  will  have  to  pay  the  expense  thereby  incurred." 

AcoouHTS.  —  A  tmstee  is  bound  to  keep  dear  and  accurate  accounts  of  the  trust 
property  and  to  produce  them  for  the  inspection  of  the  cestui  que  trust.  White  v.  Lin- 
coln, 8  Yes.  363 ;  Freeman  v,  Fairlie,  3  Mer.  24,  43 ;  Anon.  4  Mad.  273 ;  Pearse  r. 
Green,  1  Jac  ft  W.  135, 140;  Clarke  v.  Ormonde,  Jac.  108, 120;  Turner  v.  Cotney, 
5  Bear.  515;  Gray  v.  Haig,  20  Beav.  219 ;  Springett  v.  Dashwood,  2  Giff.  521 ;  Kemp 
V.  Bum,  4  Giff.  348;  Wroe  v.  Seed,  4  Giff.  425;  Lewin,  Trasts,  (9th  Ed.)  1109  ; 
Green  t7.  BrookB^^8^Cal^28:  Waterman  v.  Alden,  144  111.  90;  Loud  v.  Winchester, 
52  Mich.  n^^fflanyelTS^CSkerman,  23  N.  J.  Eq.,  495;  Elmer  v.  Loper,  25  N.  J.  Eq. 
475,  482;  In  re  Gaston,  35  N.  J.  Eq.  60,  348;  Martin  t;.  Wilboume,  66  N.  Ca.  321 ; 
Walker  c,  Sharpe,71  N.  Ca.,  257 ;  Libbett  v.  Mault8by,71  N.  Ca.  345 ;  Hartman's  Ap., 
90  Pa.  208 ;  Dugan's  Est.,  17  Phila.  454 ;  Booth  v.  Sineath,  2  Strob.  Eq.  31. 

See  further.  Walker  v,  Symonds,  3  Sw.  38 ;  Ottley  v.  Gibby,  8  Bear.  602 ;  Newton 
V.  Askey,  1 1  Bear.  145,  152 ;  Burrows  v.  Walls,  5  D.  M.  ft  G.  288»  253 ;  Sloo  v.  Law, 
aBlatchf.  459.— Ed. 


•• 
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SECTION  IV. 
Z%e  Duty  as  to  Investment  of  Trust  Funds. 

HOLMES  V.  DRING. 
In  Chancebt,  before  Sir  L.  Kenton,  M.  R.,  April  14,  1788. 

[R^rUd  in  2  Cox,  Equity  Cateu,  1.] 

The  plaintiff  (an  infant)  was  entitled  to  a  sum  of  £800  under  a  will, 
which  the  two  defendants,  the  executors,  residing  in  the  country,  lent 
nn  pmrftle  securitv  of  a  bond  in  which  a  surety  loinedj^and  which  was 
made  to  both  the  executors.  The  obligorswereTn  very  ample  circum- 
stances  at  the  time  the  money  was  lent,  but  afterwards  becoming 
insolvent,  the  plaintiff  now  charged  the  executors  with  the  money. 

Mo/docks  and  Mitford  for  the  executors  argued,  that  persons  in  the 
country  could  not  so  readily  invest  money  in  the  public  funds  as  those 
who  resided  on  the  spot,  and  that  if  they  lent  so  small  a  sum  as  this 
upon  such  security  as  might  reasonably  be  considered  at  the  time  as 
ample  and  unquestionable,  and  such  as  a  prudent  man  would  lend  his 
own  money  upon,  it  would  be  a  hard  measure  to  charge  them  with  any 
loss  that  might  happen  by  the  unexpected  failure  of  such  security. 
And  Madocks  mentioned  a  case  in  Gilb.  Rep.  10,  to  shew  that  the 
Court  considered  an  executor  as  justifiable  in  lending  trust  money  on 
private  security,  if  he  took  the  security  of  more  than  one  solvent 
person. 

Master  of  the  Rolls.  As  to  the  case  in  Gilbert,  it  cannot  be  an 
authority  for  what  is  contended  for ;  the  bond  of  several  persons  can- 
not be  distinguished  from  the  bond  of  one  person,  as  applied  to  this 
case.  It  was  never  heard  of  that  a  trustee  could  lend  an  infant's 
money  on  private  security.  This  is  a  rule  that  should  be  rung  in  the 
ears  of  every  person  who  acts  in  the  character  of  trustee,  for  such  an 
act  may  very  probably  be  done  with  the  best  and  honestest  intention, 
yet  no  rule  in  a  Court  of  Equity  is  so  well  established  as  this.  I  must, 
therefore,  direct  an  account  against  the  executors  of  this  money,  and 
order  them  to  pay  it  in  moieties,  with  interest,  at  4  per  cent,  and  I  am 
bound  to  make  them  pay  the  costs  of  the  cause.^ 

1  Terry  v.  Teny,  1  Eden,  149,  n.  (a),  3  Sw.  SO  n.  (a) ;  Anon.  Lofft,  492 ;  Adye  v. 
FeniUetean,  1  Cox,  £q.  24 ;  Keblev.  Thompeon,  3  Bro.  C.  C.  112 ;  WUkee  v.  Steward, 
6.  Cooper,  6 ;  Pooock  v.  Redington,  5  Ves.  794,  799 ;  VigiMS  v.  Binfield,  3  Mad.  62 ; 
Walker  v.  Symonds,  1  Sw.  1,  63  (overmUng  Harden  v.  Famons,  1  Eden,  145,.  and  Hale's 
case,  3  Sw.  63  n.  (6) ) ;  Clough  v.  Bond,  3  M.  &  Cr.  490,  496 ;  Darke  v.  Martyn,  iBeav. 
525 ;  Behden  v.  Wesley,  29  Bear.  213 ;  In  re  Tucker,  94, 1  Ch.  724 ;  Perley  v.  Snow,  1 
Ritchie,  Eq.  373 ;  Worts  v.  Worts,  18  Ont  332 ;  Barney  v.  Saunders,  16  Howi  535, 545 ; 
Lewis  V.  Cook,  18  Ala.  334  (uemUt) ;  Moore  v.  Hamilton,  4  Fla.  112;  State ii.  Johnson* 
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A.  KING  V.  C.  N.  TALBOT  xm  Othebs. 
In  the  Coubt  of  Appeals,  New  Yobk,  Mabch,  1869. 

[Reported  in  40  New  York  Repartt,  76.] 

WooDBUFF,  J.^  It  is  conceded,  that  in  England,  the  role  is,  and  has 
long  been  settled,  that  a  trustee,  holding  funds  to  invest  for  the  benefit 
of  his  cestui  que  trusty  is  bound  to  make  such  investment  in  the  public 
debt,  for  the  safety  whereof  the  faith  of  their  government  is  pledged ; 
or  in  loans,  for  which  real  estate  is  pledged  as  security.  And  that, 
although  the  terms  of  the  trust  commit  the  investment,  in  general 
terms,  to  the  discretion  of  the  trustee,  that  discretion  is  controlled  by 
the  above  rule,  and  is  to  be  exercised  within  the  very  narrow  limits 
which  it  prescribes. 

As  a  purely  arbitrary  rule,  resting  upon  any  special  policy  of  that 
country,  or  on  any  peculiarity  in  its  condition,  it  has  no  application  to 
this  country.  It  is  not  of  ^e  common  law.  It  had  no  applicability 
to  the  condition  of  this  country  while  a  colony  of  Great  Britain,  and 
cannot  be  said  to  have  been  incorporated  in  our  law. 

So  far,  and  so  far  only,  as  it  can  be  said  to  rest  upon  fundamental 
principles  of  equity,  commending  tiiemselves  to  the  conscience,  and 
suited  to  the  condition  of  our  affairs,  so  far  it  is  true,  that  it  has  ap» 
propriate  application  and  force,  as  a  guide  to  the  administration  of  a 
trust,  here,  as  well  as  in  England. 

I  do  not,  therefore,  deem  it  material  to  inquire,  through  the  multi- 
tude of  English  cases,  and  the  abundant  texts  of  the  law  writers,  into 
the  origin  of  the  rule  in  England,  or  the  date  of  its  early  promulgation. 
Nor,  in  this  particular  case,  do  I  deem  it  necessary  to  determine 
whether  it  should,  by  precise  analogy,  be  deemed  to  prohibit  here 
investments  in  any  other  public  debt  than  that  of  the  State  of  New 
York. 

Neither,  in  my  judgment,  are  we  at  liberty,  in  the  decision  of  this  case, 

7  Blackf.  529;  Mattodu  v.  Monlton,  84  Me.  545,  552;  Hnnt  v.  God  tram  (Md.  1894), 
80  Atl.  R.  620;  Harding  v.  Lamed,  4  All.  426;  Cark  v.  Garfield,  8  All.  427;  Judge 
o.  Mfithes,  60  N.  H.  488  (bnt  see  Enowlton  v.  Bradley,  17  N.  H.  468) ;  Giay  v.  Fox, 
SaxtoD,  259 ;  Yreelaad  v, Schoonmaker,  16  N.  J.  £q.  512 ;  Sherman  v.  Lanier,  39  N.J. 
Eq.  249 ;  Brewster  v.  Demarest,  40  N.  J.  £q.  559 ;  Smith  i;.  Smith,  4  John.  Ch.  281 ; 
Baskin  v.  Baskin,  4  Lang.  90;  Le  Feyer  v.  Hasbroack,  2  Dem.  567 ;  Rr  Foster,  15 
Hun,  887 ;  Re  Cant,  5  Dem.  269 ;  Re  Blanvelt,  20  N.  Y.  Sap.  119;  Nyce's  Est.,  5  Watts 
4  S.  254;  (but  see  Re  Ogle,  5  Barr,  15);  Swyer's  App.  5  Barr,  877;  Wills'  App. 
S2  Pa.  325 ;  Frankenfield's  App.  127  Pa.  369,  n. ;  Baer's  App.,  127  P«u  360;  Nance  v. 
Nance,  1  S.  Ca.  209 ;  Dunn  v.  Dunn,  1  S.  Ca.  350;  Davidson  v,  Moore,  14  S.  Ca.  251 ; 
Wynne  v.  Warren,  2  Heisk.  118  Accord, 

Higgins  r.  McClare,  7  Bush,  379 ;  Baraey  v.  Parsons,  54  Vt.  623  Centra. 

The  creator  of  the  trust  may  authorise  inTestments  upon  personal  security  alone. 
Denike  v.  Harris,  84  N.  Y.  89.  —  Ed. 

^  Only  so  much  of  the  opinion  of  the  Court  is  given  as  lelales  to  the  propriety  of 
:te  traetees'  investment. — Ed. 
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to  propound  any  new  rule  of  conduct,  by  which  to  judge  of  the  liability 
of  trustees  now  subjected  to  examination.  Under  trusts  heretofore 
created,  the  managers  thereof  performed  their  duty  with  the  aid  of 
rules  for  the  exercise  of  their  discretion  which  were  the  utterance  of 
equity  and  good  conscience,  intelligible  to  their  understanding,  and 
available  for  their  information;  otherwise,  trusts  heretofore  existing 
have  been  traps  and  pitfalls  to  catch  the  faithful,  prudent,  and  diligent 
trustee,  without  the  power  to  avoid  them. 

But  it  is  not  true,  that  there  is  no  underlying  principle  or  rule  of 
conduct  in  the  administration  of  a  trust  which  calls  for  obedience. 
Whether  it  has  been  declared  by  the  courts  or  not,  whether  it  has  been 
enacted  in  statutes  or  not,  whether  it  is  in  familiar  recognition  in  the 
affairs  of  life,  there  appertains  to  the  relation  of  trustee  and  cestui  que 
trusty  a  duty  to  be  faithful,  to  be  diligent,  to  be  prudent  in  an  admin- 
istration entrusted  to  ttie  former,  in  confidence  in  his  fidelity,  diligence, 
and  prudence. 

To  this  general  statement  of  the  duty  of  trustees  there  is  no  want  of 
promulgation  or  sanction,  nor  want  of  sources  of  information  for  their 
guidance.  In  the  whole  history  of  trusts,  in  decisions  of  courts  for  a 
century  in  England,  in  all  the  utterances  of  the  courts  of  this  and  the 
other  States  of  this  country,  and  not  less  in  the  conscious  good  sense 
of  all  intelligent  minds,  its  recognition  is  uniform. 

The  real  inquiry,  therefore,  is,  in  my  judgment,  in  the  case  before 
us,  and  in  all  like  cases :  Has  the  administration  of  the  trust,  created 
by  the  will  of  Charles  W.  King  for  the  benefit  of  the  plaintiff,  been 
governed  by  fidelity,  diligence,  and  prudence?  If  it  has,  the  defendants 
are  not  liable  for  losses  which,  nevertheless,  have  happened. 

This,  however,  aids  but  little  in  the  examination  of  the  defendants' 
conduct,  unless  the  terms  of  definition  are  made  more  precise.     What 

are  fidelity,  dili^ence^  and^discretioa I  nnAwhflt  ifl  thir  "i^pffMr?  thtrtnf j  .    

which  trustees  are  booxui  to  poa^es^  and  oJBegoiscy  —* 
^It  is  hardly  necessary  to  say,  that  fidelity  imports  sincere  and  single 
intention  to  administer  the  trust  for  the  best  interest  of  the  parties 
beneficially  interested,  and  according  to  the  duty  which  the  trust  im- 
poses.    And  this  is  but  a  paraphrase  of  '^  good  faith." 

The  meaning  and  measure  of  the  required  prudence  and  diligence 
has  been  repeatedly  discussed,  and  with  a  difference  of  opinion.     In 
extreme  rigor,  it  has  sometimes  been  said,  that  they  must  be  such  and    / 
as  great  as  that  possessed  and  exercised  by  the  Court  of  Chancery  /  ,     ^  . 
jjgplf-   And  again,  it  has  been  said,  that  they  are  to  be  such  as  the  ^  \^        ^ 
trustee  exercjges  ia  tfag  conduct  of  his  own  affairs,  of  like  n'alure,'an? 
between  these  is  the  declaration, *ftal'%ei^'arcrfo  be  the  highest  pru- 
dgnce  and  vigilance  or  they  will  not  exonerate.  — - 

My  own  judgment,  after  an  examination  of  the  subject,  and  bearing 
in  mind  the  nature  of  the  office,  its  importance,  and  the  considerations 
which  alone  induce  men  of  ajutftUfi^experience,  capacity,  and  respon-  .' 

sibUity  to  accept  its  usuallynhankles^nrden,  is,  that  the  just  and  true         / 
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rule  i0)  that  the  trustee  is  bound  to  employ  such  diligence  and  such 
prudence  in  the  care  and  management,  as  in  general^  prudent  men  of 
i^jfl^r^^tjon  and  intelligence  in  such  matters  emploj^  in  tiieir  own  like 
ftfiftiy^>  ^   "  ■•^■^^ 

This  necessarily  excludes  all  speculation,  all  investments  for  an  on* 

certain  and  doubtful  rise  in^IBB  Inarkei,  anoT  of  "course,  everyihlng 

rat  does  not  take  into  view  the  nature  and  object  of  the  trust,  and 

tEe'cdnseQueDces  of  a  mistake  m  tne  sejeciioaMOt-  * 

made. 

It,  therefore,  does  not  follow,  that,  because  prudent  men  may,  and 
often  do,  conduct  their  own  affairs  with  the  hope  of  growing  rich,  and 
therein  take  the  hazard  of  adventures  which  they  deem  hopeful,  trus- 
tees may  do  the  same ;  the  preservation  of  the  fund,  and  the  procure- 
ment of  a  just  income  therefrom,  are  primary  objects  of  the  creation 
of  the  trust  itself,  and  are  to  be  primarily  regarded. 

If  it  be  said,  that  trustees  are  selected  by  the  testator,  or  donor  of 
the  trust,  from  his  own  knowledge  of  their  capacity,  and  without  any 
expectation  that  they  will  do  more  than,  in  good  faith,  exercise  the 
discretion  and  judgment  they  possess,  the  answer  is :  Firsts  the  rule 
properly  assumes  the  capacity  of  trustees  to  exercise  the  prudence  and 
diligence  of  prudent  men,  in  general ;  and,  secandy  it  imposes  the  duty 
to  observe  and  know,  or  learn  what  such  prudence  dictates  in  the  mat- 
ter in  hand. 

And  once  more,  the  terms  of  the  trust,  and  its  particular  object  and 
purpose,  are,  in  no  case,  to  be  lost  sight  of  in  its  administration. 

Lewin,  in  his  Treatise  on  the  Law  of  Trusts,  &c.  (p.  332),  states, 
as  the  result  of  the  several  cases,  and  as  the  true  rule,  that ''  a  trustee 
is  bound  to  exert  precisely  the  same  care  and  solicitude  in  behalf  of  his 
cestui  que  trusty  as  he  would  do  for  himself ;  but  greater  measure  than 
this,  a  court  of  equity  will  not  exact."  In  general,  this  is  true,  but  if 
it  imports  that  if  he  do  what  men  of  ordinary  prudence  would  not  do, 
in  their  own  affairs,  of  a  like  nature,  he  will  be  excused,  on  showing 
that  he  dealt  with  his  own  property  in  like  want  of  discretion,  it  cannot 
be  sustained,  as  a  safe  or  just  rule  towards  cestuis  que  trust;  nor  is  it 
required  by  reasonable  indulgence  to  the  trustee ;  it  would  be  laying 
the  duty  to  be  prudent  out  of  view  entirely,  and  I  cannot  think  the 
writer  intended  it  should  be  so  understood. 

The  Massachusetts  cases  (9  Pick.  140;  20  Pick.  116),  cited  by  the 
counsel  for  the  defendants,  are  in  better  conformity  with  the  rule,  as  I 
have  stated  it. 

To  apply  these  general  views  to  the  case  before  us,  and  with  the  de- 
ductions which  necessarily  flow  from  their  recognition :  The  testator 
gave  to  each  of  his  children  fifteen  thousand  dollars,  the  interest  on  the 
same,  so  far  as  required,  to  be  applied  to  their  maintenance  and  educa- 
tion, and  the  principal^  with  any  accumulations  thereon,  to  be  paid  to 
them  severally  on  their  majority;  appointed  the  defendant,  Talbot, 
and  his  partner,  Mr.  Olyphant,  executors,  ^^  entrusting  to  their  discre- 
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tioD  the  settlement  of  my  affairs  and  the  inyestment  of  my  estate  for 
the  benefit  of  my  heirs." 

If  I  am  correct  in  my  views  of  the  duty  of  trustees,  this  last  clause 
neither  added  to,  nor  in  any  wise  affected  the  duty  or  responsibility  of 
these  executors ;  without  it,  they  were  clothed  with  discretion ;  with  it, 
their  discretion  was  to  be  exercised  with  all  the  care  and  prudence  be^ 
longing  to  their  trust  relation  to  the  beneficiaries.  Such  is  the  distinct 
doctrine  of  the  cases  very  largely  cited  by  the  counsel  for  the  parties, 
and  is,  I  think,  the  necessary  conclusion  from  the  just  rule  of  duty  I 
have  stated. 

What,  then,  was  the  office  of  the  trustees,  as  indicated  by  the  terms 
and  nature  of  the  trust?  If  its  literal  reading  be  followed,  it  directed 
that* ^fifteen  thousand  dollars"  in  money  be  placed  at  ''interest." 
The  nature  of  the  trust,  according  to  the  manifest  intent  of  the  testator, 
required  that,  in  order  to  the  maintenance  and  support  of  infant  Ishild- 
ren,  whose  need,  in  that  regard,  would  be  constant  and  unremitting, 
that  interest  should  flow  in  with  regularity  and  without  exposure  to  the 
uncertainties  or  fluctuations  of  adventures  of  any  kind.  And  then  the 
fund  should  continue,  with  any  excess  of  such  interest  accumulated  for 
their  benefit,  so  as  to  be  delivered  at  the  expiration  of  their  minority. 

Palpably,  then,  the  first  and  obvious  duty  was  to  place  that  fifteen 
thousand  dollars  in  a  state  of  security ;  secandy  to  see  to  it  that  it  was 
productive  of  interest ;  and  thirds  so  to  keep  the  fund,  that  it  should 
always  be  subject  to  future  recall  for  the  benefit  of  the  cestui  que  trust. 

I  do  not  attach  controlling  importance  to  the  word  '-^  interest"  used 
by  the  testator,  but  I  do  regard  it  as  some  guide  to  the  trustees,  as  an 
expression  of  the  testator  that  he  did  not  contemplate  any  adventure 
with  the  fund,  with  a  view  to  profits  as  such. 

But,  apart  from  the  inference  from  the  use  of  that  word,  I  think  it 
should  be  said,  that  whenever  money  is  held  upon  a  trust  of  this  descrip- 
tion, it  is  not  according  to  its  nature,  nor  within  any  Just  idea  of 
prudence,  to  place  the  principal  of  the  fund  in  a  condition  in  which 
it  is  necessarily  exposed  to  the  hazard  of  loss  or  gain,  according  to  the 
success  or  failure  of  the  enterprise  in  which  it  is  embarked,  and  in 
which,  by  the  very  terms  of  the  investment j  the  principal  is  not  to  be  re- 
turned at  all. 

It  is  not  denied,  that  the  employment  of  the  fund  as  capital  in  trade 
would  be  a  clear  departure  from  the  duty  of  trustees.  If  it  cannot  be 
so  employed  under  the  management  of  a  copartnership,  I  see  no  reason 
for  saying  that  the  incorporation  of  the  partners  tends,  in  any  degree, 
to  justify  it. 

The  moment  the  fund  is  invested  in  bank,  or  insurance,  or  railroad 
stock,  it  has  left  the  control  of  the  trustees ;  its  safety  and  the  hazard 
or  risk  of  loss  is  no  longer  dependent  upon  their  skill,  care,  or  discre* 
tion  in  its  custody  or  management,  and  the  terms  of  the  investment 
do  not  contemplate  that  it  ever  will  be  returned  to  the  trustees. 
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If  it  be  said,  that,  at  any  time,  the  tmBtees  may  sell  the  stodc, 
(which  is  bat  another  name  for  their  interest  in  the  property  and  buBi- 
ness  of  the  corporation),  and  so  repossess  themselves  of  the  original 
eapital,  I  reply,  tluU  is  necessarily  contingent  and  uncertain ;  and  so 
the  fund  has  been  yoluntacily  placed  in  a  condition  of  uncertainty,  de- 
pendent upon  two  contingencies :  Firsts  the  practicability  of  making 
the  business  profitable ;  and,  second^  the  Judgment,  skill,  and  fidelity 
of  those  who  have  the  management  of  it  for  that  purpose. 

If  it  be  said,  that  men  of  the  highest  prudence  do,  in  fact,  invest 
their  funds  in  such  stocks,  becoming  subscribers  and  contributors 
thereto,  in  the  very  formation  thereof,  and  before  the  business  is  de- 
veloped, and  in  the  exercise  of  their  judgment  on  the  probability  of 
its  safety  and  productiveness,  the  answer  is,  so  do  just  such  men, 
looking  to  the  hope  of  profitable  returns,  invest  money  in  trade,  and 
adventures  of  various  kinds.  In  their  private  affairs,  thev  do,  and 
they  lawfully  may,  put  their  priiicipai  f^ni^**  '^^-  ^^^*^"^  -  ^TJt^^  ftflFA|][«' 
jf  a  trust  ihey  may  not  The  verv  nature  of  their  relation  to  it 
7orbidS  II.     ' 

If  it  be  said,  that  this  reasoning  assumes,  that  it  is  certainly  practi- 
cable so  to  keep  the  fund  that  it  shall  be  productive,  and  yet  safe 
against  any  contingency  of  loss ;  whereas,  in  fact,  if  loaned  upon  bond 
and  mortgage,  or  upon  securities  of  any  description,  losses  from  insol- 
vency and  depreciation  may,  and  often  do  happen,  notwithstanding 
due  and  proper  care  and  caution  is  observed  in  their  selection.  Not  at 
all.  It  assumes  and  insists,  that  the  trustees  shall  not  place  the  fund 
where  its  safety  and  due  return  to  their  hands  will  depend  upon  the 
success  of  the  business  in  which  it  is  adventured,  or  the  skill  and 
honesty  of  other  parties  entrusted  with  its  conduct;  and.  it  is  in  the 
selection  of  the  securities  for  its  safety  and  actual  return,  that  there  is 
scope  for  discretion  and  prudence,  which,  if  exercised  in  good  faith, 
constitute  due  performance  of  the  duty  of  the  trustees. 

My  conclusion  is,  therefore,  that  the  defendants  were  not  at 
liberty  to  invest  the  fund  bequeathed  to  the  plaintiff,  in  stock  of  the 
Delaware  and  Hudson  Canal  Company ;  of  the  New  York  and  Harlem 
Railroad  Company ;  of  the  New  York  and  New  Haven  Railroad  Com- 
pany ;  of  the  Bank  of  Commerce ;  or  of  the  Saratoga  and  Washington 
Railroad  Company;  and  that  the  plaintiff  was  not  bound  to  accept 
these  stocks,  as  and  for  his  legacy,  or  the  investment  thereof. 

In  regard  to  the  bonds  of  the  Hudson  River  Raibx>ad  Company,  and 
of  the  Delaware  and  Hudson  Canal  Company,  it  appears  by  schedule 
B-,  given  in  evidence,  that  the  former  were  mortgage  bonds ;  but  what 
was  the  extent  or  sufficiency  of  the  security  afforded  by  such  mortgage, 
or  what  property  was  embraced  in  it,  does  not  appear,  nor  does  it  ap- 
pear, whether  there  was  any  security  whatever  for  the  payment  of  the 
canal  company's  bond. 
It  is  not  necessary  for  the  decision  of  this  case,  and  I  am  not  pre- 
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pared  to  say,  that  an  investmeQt  in  the  bonds  of  a  railroad,  or  other 
corporation,  the  payment  whereof  is  secared  by  a  mortgage  upon  real 
estate,  is  not  suitable  and  proper  under  any  circamstanoes. 

If  the  real  estate  is  ample  to  insure  the  payment  of  the  bonds,  I  do 
not,  at  present,  perceive  that  it  is  necessarily  to  be  regarded  as  in- 
ferior to  the  bond  of  an  individual  secured  by  mortgage ;  it  would,  of 
course,  be  open  to  all  the  inquiries  which  prudence  would  suggest,  if 
the  bond  and  mortgage  were  that  of  an  individual.  The  nature,  the 
location,  and  the  sufficiency  of  the  security,  and  the  terms  of  the  mort- 
gage, and  its  availability  for  the  protection  and  ultimate  realization  of 
the  fund,  must,  of  course,  enter  into  the  consideration. 

But  it  is  not  necessary  to  pursue  that  subject.  The  plaintiff,  in  his 
complaint,  rejects  the  entire  investment.  The  court  below  held,  that 
it  was  equitable  that  the  plaintiff  should  be  held  to  receive  the  whole  or 
none  of  the  stocks  and  bonds,  and  to  that  ruling  neither  the  plaintiff 
nor  the  defendants  have  excepted ;  and  therefore,  the  question,  whether 
the  judgment  below  was  correct  in  that  respect  is  not  before  us. 

It  is  proper,  however,  to  say,  that  I  do  not  clearly  apprehend  the 
propriety  of  that  ruling,  unless  it  be  on  the  ground  that  the  plaintiff, 
in  his  complaint,  did  so  elect. 

The  rule  is  perfectly  well  settled,  that  a  cestui  qtte  trust  is  at  liberty 
to  elect  to  approve  an  unauthorized  investment,  and  enjoy  its  profits, 
or  to  reject  it  at  his  option ;  and  I  perceive  no  reason  for  saying,  that 
where  the  trustee  has  divided  the  fund  into  parts  and  made  separate 
investments,  the  cestui  que  trust  is  not  at  liberty,  on  equitable  as  well 
as  legal  grounds,  to  approve  and  adopt  such  as  he  thinks  it  for  his 
interest  to  approve.  The  money  invested  is  his  money ;  and  in  respect 
to  each  and  evciy  dollar,  it  seems  to  me,  he  has  an  unqualified  right  to 
follow  it,  and  claim  the  fruits  of  its  investment,  and  that  the  trustee 
cannot  deny  it.  The  fact,  that  the  trustee  has  made  other  investments 
of  other  parts  of  the  fund  which  the  cestui  que  trust  is  not  bound  to 
approve,  and  disaffirms,  cannot,  I  think,  affect  the  power.  For  ex- 
ample, suppose,  in  the  present  case,  the  cestui  que  trusty  on  delivery 
to  him  of  all  the  securities  and  bonds  in  which  his  l^acy  had  appeared 
invested,  had  declared:  Although  these  investments  are  improperly 
made,  not  in  accordance  with  the  intent  of  the  testator,  nor  in  the  due 
performance  of  your  duty,  I  waive  all  objection  on  that  account,  except 
as  to  the  stock  of  the  Saratoga  and  Washington  Railroad  Company. 
That,  I  reject  and  return  to  you.  Is  it  doubtful  that  his  position  must 
be  sustained? 

The  result  is,  that  the  main  features  of  the  judgment  herein  must  be 
affirmed. 

All  the  judges  concur  in  the  result  to  which  Judge  Woodruff  ar- 
rived. 

MuBBAT,  J.,  thought  it  a  settled  principle  of  law,  in  this  State,  that 
a  trustee,  holding  trust  funds,  for  investment  for  the  benefit  of  minor 
children,  must  invest  in  Grovernment  or  real  estate  secnrilaeSj^  and  that 
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any  other  inveBtment  would  be  a  breach  of  daty,  and  the  trostee  woold 
be  personally  liable  for  any  loss.  Gboysb,  Danikls,  and  Jambs,  JJ., 
ooncorred.    Hunt,  Ch.  J.,  Mason  and  Lott,  JJ.,  oon^ra.^ 


WILLIAM  A.  DICKINSON,  Appellant. 
In  the  Supkehe  Coubt,  Massachusetts,  September  5,  1890. 

[BeporUd  ui  152  MoMMachuteUi  ReporU^  1S4.] 

Appeal  from  a  decree  of  the  Probate  Court,  disallowing  in  part  the 
account  of  William  A.  Dickinson  as  trustee  under  a  deed  of  trust. 
Hearing  before  C.  Allen,  J.,  who  reported  the  case  for  the  determina- 
tion of  the  full  court.* 

(7.  Wells  {J,  Barnes  with  him),  for  the  appellant. 

i>.  W.  Bandj  contra. 

Field,  C.  J.  The  general  principles  which  should  govern  a  trustee 
in  making  investments,  when  the  creator  of  the  trust  has  given  no 
specific  directions  concerning  investments,  have  been  repeatedly  de- 

1  Emelie  v.  Emelie,  7  Bro.  P.  C.  259;  Tnfford  v.  Boehm,  3  Atk.  440;  MiDb  v. 
Mills,  7  Sim.  501 ;  Howe  v.  Dartmonth,  7  Ves.  137, 150;  Dayies  v.  Hodgion,  25  Bear. 
177 ;  Uynea  v.  Redington,  1  J.  &  Lat  589,  7  Ir.  £q.  405  s.  c;  Randolph  v.  East 
Birmingham  Co.,  Ala.  '94, 16  &  B.  126 ;  1  Mills,  Ann.  St  Colorado,  (1691)  p.  248,  §  359 ; 
Tucker  v.  State.  72  Ind.  242 ;  Smith  v.  Smith,  7  J.  J.  Biarsh.  238 ;  Clark  r.  Anderson, 
13  Bnsh,  111,  119  ;  Lathrop  v.  Smalley,  23  N.  J.  £q.  192 ;  Ashnrst  v.  Potter,  29  N.  J. 
Eq.  625,  632 ;  Tucker  v.  Tacker,  33  N.  J.  Eq.  285 ;  /2e  Mnndy,  3  N.  J.  L.  J.  185;  Re 
Voorhees,  3  N.  J.  L.  J.  211 ;  Ackerman  v.  Emott,  4  Barh.  626 ;  Adair  v.  Brimmer,  74 
N.  Y.  539;  Mills  o.  Hoffman,  26  Hon,  594;  Cook  v.  Cook,  34  Fed.  Bep.  249  (New 
York  law) ;  Hemphill's  App.  18  Pa.  304  ;  Worrell's  App.,  23  Pa.  44 ;  Fray's  App.,  34 
F^  100;  Ihmsen's  App.  43  Pa.  431 ;  1  Brightly's  Purdon's  Dig.  (12th  Ed.  1894)  p.  35, 
S  69 ;  Simmons  v.  OliTer,  74  Wis.  633  Accord, 

See  also  Mattocks  v,  Monlton,  84  Me.  545,  554. 

The  same  rule  has  heen  adopted  hy  statute  in  some  jurisdictions  where,  formerly, 
trustees  had  a  wide  latitude  in  investments.  Bowen  v.  Wright,  39  6a.  96 ;  Moses  v. 
Moses,  50  6a.  9  ;  Bell  v.  Sawyer,  59  N.  H.  393.  (Compare  Kimhall  o.  Beding,  31  N.  H. 
852 ;  French  v.  Currier,  47  N.  H.  88. 

By  Lord  St.  Leonards's  Act,  22  &  23  Vict  c  35  }  32,  trustees  were  anthorixed  to 
invest  in  Bank  of  England  Stock,  Bank  of  Ireland  Stock,  or  East  India  Stock.  By 
the  Trust  Investment  Act,  1889,  the  field  of  legitimate  investment  was  enlarged  so  as 
to  include  Metropolitan  Board  of  Works,  or  London  County  Council  stock,  preferred 
stock  in  railroad  or  water  oompames  of  6reat  Britain  and  beland,  which  for  ten  con- 
secutive years  preceding  had  paid  3  per  cent  dividends  on  the  common  stock,  Coipor> 
ation  or  County  Council  stock  and  Water  Commission  stock. 

By  the  Trustee  Act,  1693,  56  &  57  Vict  c  53,  a  trustee  may  invest  in  certain  other 
securities,  analogous  to  those  mentioned  in  the  Trust  Investment  Act  of  1889. 

By  2  Tenn.  St  (1871)  §  3664,  b.  trustees  may  invest  in  '*  public  stocks  or  bonds  of 
tiie  United  States."  — Ed. 

*  The  judge's  report  is  omitted. — Ed. 
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dared  by  this  court.    Harvard  College  v.  Amory,^  Lovell  v.  Minot,' 
Brown  v.  French,*  Bowker  v.  Pierce,*  Hunt,  appellant.* 

The  role  in  general  terms  is,  that  a  trustee  must  in  the  investment 
of  the  trust  fund  act  with  good  faith  and  sound  discretion,  and  must, 
as  laid  down  in  Harvard  College  u.  Amory,  at  page  461,  ^'  observe 
how  men  of  prudence,  discretion,  and  intelligence  manage  their  own 
affairs,  not  in  regard  to  speculation,  but  in  regard  to  the  permanent 
disposition  of  their  funds,  considering  the  probable  income,  as  well  as 
the  probable  safety  of  the  capital  to  be  invested." 

It  is  said  in  the  opinion  in  Brown  v.  French,  ubi  supra :  *'  If  a 
more  strict  and  precise  rule  should  be  deemed  expedient,  it  must  be 
enacted  by  the  Legislature.  It  cannot  be  introduced  by  judicial  deci- 
sion  without  working  great  hardship  and  injustice."  It  is  also  said, 
*^  The  question  of  the  lawfulness  and  fitness  of  the  investment  is  to 
be  judged  as  of  the  time  when  it  was  made,  and  not  by  subseque 
facts  which  could  not  then  have  been  anticipated."  A  trustee  in  thib 
Commonwealth  undoubtedly  finds  it  difficult  to  make  satisfactory  in- 
vestments of  trust  property.  The  amount  of  funds  seeking  invest- 
ment is  very  large ;  the  demand  for  securities  which  are  as  safe  as  is 
possible  in  the  affairs  of  this  world  is  great ;  and  the  amount  of  such 
securities  is  small,  when  compared  with  the  amount  of  money  to  be 
invested.  Trusts  frequently  provide  for  the  payment  of  income  to 
certain  persons  during  their  lives,  as  well  as  for  tiie  ultimate  transfer 
of  the  corpus  of  the  trust  property  to  persons  ascertained,  or  to  be 
ascertained,  at  the  termination  of  the  trust;  and  a  trustee  must,  so 
far  as  is  reasonably  practicable,  hold  the  balance  even  between  the 
claims  of  the  life  tenants  and  those  of  the  remaindermen.  The  life 
tenants  desire  a  large  income  from  the  trust  property,  but  they  are 
only  entitled  to  such  an  income  as  it  can  earn  when  invested  in  such 
securities  as  a  prudent  man  investing  his  own  money,  and  having  re- 
gard to  the  permanent  disposition  of  the  fund,  would  consider  safe. 
A  prudent  man  possessed  of  considerable  wealth,  in  investing  a  small 
part  of  his  property,  may  wisely  enough  take  risks  which  a  trustee 
would  not  be  justified  in  taking.  A  trustee,  whose  duty  it  is  to  keep 
the  trust  fund  safely  invested  in  productive  property,  ought  not  to 
hazard  the  safety  of  the  property  under  any  temptation  to  make  ex- 
traordinary profits.  Our  cases,  however,  show  that  trustees  in  this 
Commonwealth  are  permitted  to  invest  portions  of  trust  funds  in  divi- 
dend paying  stocks  and  interest  bearing  bonds  of  private  business 
corporations,  when  the  corporations  have  acquired,  by  reason  of  the 
amount  of  their  property,  and  the  prudent  management  of  their  af- 
fairs, such  a  reputation  that  cautious  and  intelligent  persons  commonly 
invest  their  own  money  in  such  stocks  and  bonds  as  permanent  invest- 
ments.* 

1  9  Pick.  446.  *  20  Pick.  116.  *  125  Man.  410. 

*  130  MaM.  262.  *  141  Mass.  515. 

*  Lamar  v.  Micon,  112  U.  S.  452, 114  U.  S.  218  (Alabama  Law) ;  Foacne  «.  Lyoi^ 
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The  experience  of  recent  years  has,  perhaps,  taught  the  whole  com- 
manity  that  there  is  a  greater  uncertainty  in  the  permanent  value  of 
railroad  propeitieB  in  the  ansettled  or  newly  settled  parts  of  this  coun- 
try than  was  anticipated  nine  years  ago.  Without,  however,  taking 
into  consideration  facts  which  are  now  commonly  known,  and  confining 
ourselves  strictly  to  the  evidence  in  the  case,  and  the  considerations 
which  ought  to  have  been  present  to  the  mind  of  the  appellant,  when 
pn  May  and  August,  1881,  he  made  the  investments  in  the  stock  of  the 
Tnion  Pacific  Railroad  Company,  we  think  it  i^pears  that  he  acted  in 
mtire  good  faith,  and  after  careful  inquiry  of  many  persons  as  to  the 
ralue  of  the  stock  and  the  propriety  of  the  investments.  We  cannot 
by  that  it  is  shown  to  our  satisfaction  that  the  trustee  so  far  failed  to 
exercise  a  sound  discretion  that  the  investments  should  be  held  to  be 
wholly  unauthorized.  Still,  it  must  have  been  manifest  to  any  well 
informed  person  in  the  year  1881,  that  the  Union  Pacific  Raibx>ad  ran 
through  a  new  and  comparatively  unsettled  country ;  that  it  had  been 
constructed  at  great  expense,  as  represented  by  its  stock  and  bonds, 
and  was  heavily  indebted ;  that  its  continued  prosperity  depended  upon 
many  circumstances  which  could  not  be  predicted ;  and  that  it  would 
be  taking  a  considerable  risk  to  invest  any  part  of  a  trust  fund  in  the 
stock  of  such  a  road. 

In  this  case  the  whole  trust  fund  appears,  by  the  first  account,  to 
have  been  $16,260.05.  On  May  9,  1881,  the  trustee  bought  thirty 
shares  of  the  stock  of  the  Union  Pacific  Railroad  Company  at  $119 
per  share,  which,  with  commissions,  amounted  to  $3,573.75.  This  is 
an  investment  of  between  one  fourth  and  one  fifth  of  the  whole  trust 
fund  in  this  stock,  and  is  certainly  a  large  investment  relatively  to  the 
whole  amount  of  the  trust  fund  to  be  made  in  the  stock  of  any  one 
corporation.  After  this,  on  August  16,  1881,  he  purchased  twenty 
shares  more  at  $123  per  share,  amounting  with  commissions  to  $2,475. 
The  last  investment,  we  think,  cannot  be  sustained  as  made  in  the 
exercise  of  a  sound  discretion.  While  we  recognize  the  hardship  of 
compelling  a  trustee  to  make  good  out  of  his  own  property  a  loss  occa- 
sioned by  an  investment  of  trust  property  which  he  has  made  in  good 
faith,  and  upon  the  advice  of  persons  whom  he  thinks  to  be  qualified 
to  give  advice,  we  cannot  on  the  evidence  hold  that  the  trustee  was 
justified  in  investing  in  such  stock  as  this  so  large  a  proportional  part 
of  the  property. 

It  appears  by  the  report  of  the  single  Justice  before  whom  the  case 
was  tried,  that  '^  the  time  has  now  come  for  a  final  distribution  of  said 

(5  Ala.  440, 45S ;  Gmy  v.  Lynch,  8  Gill,  408 ;  McCoy  v  Horwitz,  63  Md.  183 ;  Harrard 
CoUege  V.  Amozy,  9  Pick.  446 ;  Lovell  v.  Minot,  20  Pick.  116 ;  Kinmonth  v.  Brigham, 
5  All.  270,  277  ;  Brown  v.  French,  125  Mass.  410;  Bowker  v.  Pierce,  ISO  Maas.  262; 
Hunt,  App.,  141  Mass.  515,  Smyth  v.  Bams,  25  Miss.  422;  Washington  v.  Emery,  4 
Jones,  £q.  32,  (bnt  see  Collins  v.  Gooch,  97  N.  Ca.  186) ;  Peckham  v.  Newton,  15 
R.  L  321 ;  Boggs  v.  Adger,  4  Rich.  £q.  408  (bat  see  Allen  v,  GaiUard,  1  8.  Ca.  279) 
Accord,  "^'Ei}. 
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trust  fand.''  It  does  not  appear  that,  when  the  first  account  was  al- 
lowed, there  was  any  adjudication  of  the  qaestions  now  before  us,  and 
they  are  not  therefore  res  judicata^  and  no  assent  to  these  investments 
is  shown  on  the  part  of  the  persons  now  entitled  to  the  trust  property. 
The  result  is,  that  this  last  investment  is  disallowed,  and  that  the  trus- 
tee must  be  chained  with  the  amount  of  it,  to  wit :  $2,475,  and  with 
simple  interest  thereon  from  August  16,  1881,  and  must  be  credited 
with  any  dividends  therefrom  which  he  has  received  and  paid  over, 
with  simple  interest  on  each,  from  the  time  each  dividend  was  received. 
The  decree  of  the  Probate  Court  must  be  modified  in  accordance 
with  this  opinion.  Decree  accordingly. 


CANN  V.  CANN, 
In  Chakcebt,  bbfobb  Kat,  J.,  October  81,  1884. 

[Reported  in  33  Weekly  Reporter,  40.] 

Adjoubned  summons.  This  was  an  application  by  the  defendants 
to  vary  the  chief  clerk's  certificate,  whereby  a  sum  of  £138  II5.  4c7. 
had  been  disallowed. 

Eat,  J.^  It  is  extremely  difi9cult  in  these  cases  to  know  where  to 
draw  the  line.  Here  there  is  an  estate  producing  £700  a  year.  A 
mortgage  of  £500  is  paid  off,  and  the  trustees  pay  that  money  into  a 
bank  for  the  purpose  of  getting  another  mortgage.^  The  question  is, 
whether  it  was  within  their  powers  as  trustees  to  leave  that  sum  in  the 
bank  for  fourteen  months.  It  seems  to  me  that  that  was  too  long. 
If  after  six  months  they  could  not  get  a  mortgage  they  ought  to  have 
invested  in  Consols.  Without  attempting  to  draw  a  hard  and  fast 
line,  —  for  I  consider  that  each  of  these  cases  must  be  judged  on  its 
merits,  —  I  say  that  leaving  that  money  in  the  bank  for  fourteen  months 
was  leaving  it  there  too  long.  The  moment  they  began  to  leave  the 
money  there  too  long  they  became  responsible  for  all  the  consequences 
of  their  default ;  and  they  are  therefore  liable  for  the  £138  which  has 
been  lost.    I  must  dismiss  the  summons  with  costs.* 

1  Only  the  opinion  of  the  conrt  is  giren. — Ed. 

*  The  money  remained  on  deposit  from  May,  1869,  to  July  1 6th,  1870^  when  the  bank 
failed.    The  loss  thereby  occasioned  amounted  to  £138  1 U,  4d.  —  Ed. 

*  In  the  following  cases  the  tmstee,  having  allowed  the  deposit  in  the  bank  to  stand 
for  an  nnnsnally  long  time,  was  charged  with  the  loss  occasioned  by  the  failure  of  the 
bank :  Moyle  9.  Moyle,  2  Ross.  &  My.  710 ;  Rehden  v.  Wesley,  29  Beav.  213 ;  Barney 
0.  Sannden,  16  How.  S85 ;  Woodley  v.  HoUey,  111  N.  Ca.  3S0. 

If  the  amount  deposited  is  large,  it  should  be  withdrawn  without  delay  and.iorested. 
Ashbury  u,  Beasley,  17  W.  R.  638. 

80  if  a  trustee  is  under  a  duty  to  make  immediate  payment  of  the  trust  fund,  it  is  no 
longer  a  question  of  reasonable  time.    He  loans  the  fond  at  the  bank  at  his-periL 
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Ik  be  ARGUELLO. 
In  the  Sopbeme  Coubt,  California,  Januabt  14,  1898. 

[Reported  in  97  Califwnia  Reports,  196.] 

Belcher,  C.^  This  is  an  appeal  by  the  administrator  of  the  estate 
of  the  decedent  from  an  order  of  the  Superior  Coart  of  San  Di^o 
County  requiring  him  to  pay  to  the  creditors  of  the  estate  whose 
claims  had  been  duly  presented  and  allowed  certain  sums  of  money. 

The  sum  of  money  in  controversy  was  $4,846.80,  which  was  received 
by  the  administrator  for  and  on  account  of  the  estate,  between  July  5, 
1891,  and  October  15,  1891,  and  deposited  by  him  in  the  California 
Savings  Bank,  in  the  city  of  San  Diego,  in  his  own  name. 

The  court  below  found  the  facts  to  be  as  follows  :  — 

'^  That  at  the  time  said  funds  were  deposited  by  said  administrator 
in  said  California  Savings  Bank,  said  bank  was  reputed  to  be  and  was 
considered  a  safe  and  solvent  bank  and  place  of  deposit,  and  was  of 
good  credit  and  standing,  and  was  believed  by  said  administrator  to 
be  solvent  and  safe;  that  said  deposit  was  made  in  the  individual 
name  "  of  the  administrator,  ''  without  any  designation  or  indication 
of  his  representative  capacity,  but  said  administrator  had  no  other 
funds  or  account  with  said  bank,  and  deposited  such  with  that  par- 
ticular bank  for  the  express  purpose  of  keeping  the  same  separate 
from,  and  so  that  it  would  not  be  unnecessarily  mingled  with,  his  own 
property  or  individual  funds." 

'^  That  in  depositing  said  funds  in  said  California  Savings  Bank  as 
aforesaid,  said  administrator  acted  in  good  faith." 

^^  That  on  the  twelfth  day  of  November,  1891,  said  California  Sav* 
ings  Bank  became  suddenly,  unexpectedly,  and  wholly  insolvent,  sus- 

Darke  v.  Martyn,  1  Bear.  525 ;  Goagh  v.  Ettj,  20  L.  T.  Rep.  358 ;  Lonham  v,  Bnudell, 
27  L.  J.  Ch.  179;  Ricka  v,  Biojlee,  78  Ga.  610. 

But,  as  18  implied  in  the  principal  case,  a  trustee  having  fnnds  in  his  hands  not 
immediately  applicable  to  the  pnrpoees  of  the  tiust,  may  deposit  them  for  a  reasonable 
time  in  a  bank,  taking  care  to  have  the  credit  ran  to  him  in  his  fiduciary  capacity. 
Atty-Gen.  v.  Randall,  21  Yin.  Ab.  534 ;  Rowth  v.  Howell,  3  Vee.  Jr.  565 ;  Adams  v- 
Claxton,  6  Yes.  226;  France  v.  Woods,  Taml.  172;  Dorchester  v.  Effingham,  Taml. 
279;  Johnson  t*.  Newton,  11  Hare,  160;  Wilks  v.  Groom,  3  Drew.  584;  Fenwick  v, 
Clarke,  4  D.  F.  &  J.  240 ;  Swinfen  v,  Swinfen,  29  Beav.  2l\;  Re  Marcou,  40  L.  J.  Cb. 
537 ;  In  re  Earl,  39  W.  R.  107 ;  Mnnnerlyn  v.  Angnsta  Bank,  88  Ga.  333 ;  Norwood 
V.  Harness,  98  Ind.  134;  Jacobns  v.  Jacobos,  37  N.  J.  Eq.  17 ;  People  v.  Faulkner,  107 
N.  Y.  477,  488 ;  Law's  Est.,  144  Fft.  499;  Ramsey  9.  McGregor,  1  Cincin.  S.  C.  327 ; 
Odd  Fellows  v.  Ferson,  3  Oh.  C.  C.  84. 

The  deposit  may  or  may  not  draw  interest,  bnt  if  it  is  for  a  fixed  time,  it  becomes 
an  investment  upon  the  crodit  of  the  bank ;  and  as  such  an  investment  is  improper  the 
trustee  must  make  good  any  loss  by  reason  of  the  failure  of  the  bank.  Baskin  v, 
Baskin,  4  Lans.  90;  Frankenfield's  App.  127  Pa.  369,  n.;  Baer's  App.,  127  Pa.  360; 
Law's  EsL,  144  Pa.  499  (semble), 

A  trustee  may  properly  remit  money  to  a  distance  through  the  agency  of  a  broker 
in  good  credit.    Knight  v.  Plymouth,  1  Dick.  120.  —  Ed. 

^  Only  Aha  opinion  of  the  court  is  given.  ^  £j>. 
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pended  basiness,  and  has  not  been  able  to  pay  the  amount  so  deposited 
by  said  administrator  with  it,  or  any  part  thereof." 

'^  That  said  administrator  has  been  guilty  of  no  negligence  or  want 
of  care  in  the  administration  of  said  estate,  except  that  he  deposited 
such  funds  in  th&  California  Savings  Bank  in  his  individual  name, 
instead  of  in  his  representative  capacity,  or  in  the  name  of  the 
estate." 

And  as  conclusions  of  law  the  court  found  that  the  administrator 
was  responsible  for  the  money  so  deposited  by  him,  and  that  he  must   . 
pay  it  over  to  the  creditors  of  the  estate. 

The  appellant  contended  that  an  administrator  is  only  required  to 
act  in  good  faith,  and  to  exercise  such  skill,  prudence,  and  diligence 
in  managing  the  affairs  of  the  estate  as  men  ordinarily  bestow  upon 
their  own  affairs ;  and  that  when  he  has,  in  good  faith  and  with  rea- 
sonable care,  deposited  funds  of  the  estate  in  bank,  which  have  been 
subsequently  lost  by  the  failure  of  the  bank,  he  will  not  be  held  liable 
for  the  loss,  unless  he  has  wilfully  and  unnecessarily  mingled  the  trust 
property  with  his  own,  so  as  to  constitute  himself  in  appearance  its 
absolute  owner;  and  hence  that,  under  the  facts  found  in  this  case, 
the  order  of  the  court  was  erroneous,  and  should  be  reversed. 

The  question  presented  has  many  times  been  before  the  courts  of 
England  and  of  this  country,  and  the  decisions  upon  it  have  been 
practically  unanimous,  and  to  the  same  effect  as  the  decision  of  the 
court  below  in  this  case. 

The  law  upon  the  subject  is  stated  in  Perry  on  Trusts,  sec.  443 : 
''  A  trustee  may  deix)8it  money  temporarily  in  some  responsible  bank 
or  banking-house;  and  if  he  acted  in  good  faith  and  with  discretion, 
and  deposited  the  money  to  a  trust  account,  he  will  not  be  liable  for 
its  loss,  .  .  .  but  he  will  be  liable  for  the  money  in  case  of  a  failure 
of  the  bank,  or  for  its  depreciation,  if  he  deposits  it  to  his  own  credit^ 
and  not  to  the  separate  account  of  the  trust  estate."  And  again,  in 
sec.  463 :  ^^  So  if  the  trustee  pays  the  money  into  a  bank  in  his  own 
name,  and  not  in  the  name  of  the  trust,  he  will  be  responsible  for  the 
money  in  case  of  the  failure  of  the  bank." 

A  reference  to  a  few  of  the  numerous  cases  cited  will  be  suffi- 
cient.* •  .  . 

But  whatever  may  be  the  rule  elsewhere,  the  appellant  insists  that 
the  rule  in  this  State  is  declared  in  sec.  2236  of  the  Civil  Code,  and 
that  that  does  not  make  him  liable.  Tiie  section  referred  to  reads  as 
follows :  — 

1  The  learned  Chief  Commissioner  here  quoted  at  some  length  from  Commonwealth 
V.  McAlister,  28  Pa.  480,  WiUiams  v.  WiUiams,  55  Wis.  300,  and  Naltner  v.  Dolan,  108 
Ind.  500.  In  the  Williams  case  the  court  said :  "  To  hold  the  administrator  answer- 
able in  this  case  is  undoubtedly  a  great  hardship;  but  to  exonerate  him  from  liability 
is  to  encourage  the  mismanagement  of  trust  funds  and  to  open  the  doors  to  frauds 
innumerable  against  those  whose  age  and  weakness  entitle  them  to  the  most  rigid 
protection  of  the  law.  The  rule,  therefore,  should  not  be  slackened,  even  if  the  question 
were  a  new  one,  much  less  in  view  of  the  authorities  cited." — Ed. 
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''  Sec.  2236.  A  trostee  who  wilfally  and  unnecessarily  mingles  the 
tioiBt  property  with  Ids  own^  so  as  to  constitute  himself  in  appearance 
its  absolute  owner,  is  liable  for  its  safety  at  all  events." 

We  do  not  think  this  section  was  intended  to  change  the  rule  gen- 
erally prevailing,  or  to  limit  liability  under  it ;  oi\  the  contrary,  the 
section  seems  to  be  in  entire  accord  with  the  general  rule,  and  in  effect 
to  declare  it  in  unmistakable  terms. 

In  our  opinion  the  order  appealed  from  should  be  aCQrmed. 

Vanclief,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  order  appealed 
from  is  affirmed.^ 

Fatebson,  J.,  Gaboutte,  J.,  Habbison,  J. 


Ex  PASTE  CATHORPE. 
In  Chanceby,  befoee  Lobd  Thublow,  C,  Mat  28,  1785. 

[Reported  in  1  Cox,  Equitif  CateSt  182.] 

Upon  an  application  to  lay  out  on  a  mortgage  a  sum  of  £3,000  in 
the  hands  of  the  Accountant  General,  belonging  to  the  lunatic's  estate, 

^  Walker  v.  Symonds,  3  Sw.  1, 66 ;  Ditmar  v.  Boyle,  53  Ala.  169 ;  Harward  v.  Robin- 
son, U  UL  Ap.  560 ;  Gilbert  v,  Welach,  75  Ind.  557 ;  State  v,  Greeofldale,  106  Ind.  364 
(criticising  Richardson  v.  State,  55  Ind.  381);  Naltner  v.  Dolan,  108  Ind.  500; 
Jenkins  v.  Walker,  8  Gill  &  J.  218;  Coffin  v.  Bramlitt,  42  Miss.  194 ;  Knowlton  v. 
Bradley,  17  N.  H.  458 ;  Baskin  i;.  Baskin,  4  Lans.  90;  Summers  v.  Reynolds.  95  N.  Ca. 
404;  Morris  v.  Wallace,  3  Barr,  319  ;  Draper  v.  Joiner,  9  Humph.  612;  Lyell  v.  Ham- 
mond, 2  Lea,  378, 390  {semble) ;  Williams  v,  Williams,  55  Wis.  300  ;  Book  v.  Wilkinson, 
78  Wis.  652  Accord. 

Atterberry  v.  McDnffee,  3!  Mo.  Ap.  603 ;  (see  State  v.  Roeper,  82  Mo.  57) ;  Pftrsley 
V.  Martin,  77  Va.  376—  Contra. 

A  fortiori  the  trustee  must  answer  for  the  solvency  of  the  bank,  where  the  tmst 
money  is  blended  with  the  trustee's  individual  account.  Wren  v.  Kirton,  II  Ves.  377  ; 
Fletcher  v.  Walker,  3  Mad.  73  (semble) ;  Massey  v.  Banner,  4  Mad.  413,  1  J.  &  W.24I, 
247  ;  Robinson  r.  Ward,  2  C.  &  P.  59 ;  McDonnell  v.  Harding,  7  Sim.  178 ;  Pennell  v. 
Deffell,  4  D.  M.  &  G.  372,  392  ;  Noble  v.  Hammond,  129  U.  S.  65;  De  Jamette  v. 
De  Jamette,  41  Ala.  708 ;  Henderson  v.  Henderson,  58  Ala.  582 ;  Webster  i*.  Pierce,  35 
111.  158,  163;  Drovers'  Bank  v.  O'Hare,  18  HI.  Ap.  182;  Clay  v.  Clay,  3  Met  (Ky.) 
548 ;  CartneU  v.  Allard,  7  Bush,  482 ;  Norris  v.  Hero,  22  La.  An.  605 ;  Coleman  v. 
Lipscomb,  18  Mo.  Ap.  443;  Jacobus  v.  Jacobus,  37  N.  J.  £q.  17,  20;  Re  Stafford, 
11  Barb.  353;  Presoott's  Estate,  1  Tuck.  430;  Shaw  v.  Banman,  34  Oh.  St.  25; 
Morris  V.  Wallace,  3  Barr,  319 ;  Stanley's  App.  8  Ban*,  431 ;  McAllister  i;.  Commw.,  SO 
Pa.  536, 28  Pa.  480 ;  Law's  Est.,  144  Pa.  499,  506 ;  Allen  v.  Leach  (Pa.  1894),  29  Atl.  R. 
1050;  Mason  v.  Whitthome,  2  Cold.  242 ;  In  re  Hodges  (Vermont,  1894)  28  Atl.  B. 
663  (overruling  Barney  v.  Parsons,  54  Vt  623) ;  Vaiden  v.  Stnbblefield,  28  Grat  153. 

But  see  contra.  Crane  v.  Moses,  13  8.  Ca.  561. 

If  a  trustee  mixes  specific  money  of  the  trust  fund  with  his  own  coins  or  bills,  and 
some  of  the  mixed  money  is  stolen,  the  loss  will  fall  on  the  trustee,  unless  he  can 
identify  his  own  money  among  the  coins  or  bills  remaining.  Bartlett  u.  Hamilton,  46 
Me.  435  ;  Shipp  v.  Hettrick,  63  N.  C.  829.  —  Ed. 
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Madocks  produced  several  orders  of  the  same  nature,  which  had  been 
made  in  this  very  lunacy.  But  the  Lord  Chancellor  said,  that  although 
he  was  perfectly  convinced,  by  what  was  stated  to  him,  that  this 
security  was  perfectly  good,  yet  he  could  not  permit  such  a  precedent 
to  be  made ;  and  that  he  was  aware  that  in  former  times  the  court 
had  laid  out  the  money  not  only  of  lunatics  but  of  infants  in  this 
manner ;  but  in  latter  times  the  court  had  considered  it  as  improper  to 
invest  any  part  of  the  lunatic's  estate  upon  a  private  security,  and  it 
would  be  a  dangerous  precedent  to  break  in  upon  that  rule ;  and  he 
therefore  directed  the  money  to  be  laid  out  in  the  3  per  cent  Bank 
annuities.^ 

FiBST  MoRTOAOBS  OF  Bbal  Estate.  —Lord  Harconrt  in  Brown  v.  Litton,  1  P. 
Wms.  UO;  Lord  Hardwicke  in  Knight  v.  Plymoath,  1  Dick.  120,  126;  and  Lord 
Alvanley  in  Pocock  v,  Bedington,  5  Yes.  794,  800,  thought  trust  funds  might  properly 
be  invested  in  first  mortgages  of  land/  But  Lord  Thurlow's  view  to  the  contrary  was 
generally  approved  in  England.  Widdowson  v.  Duck,  2  Mer.  494 ;  Re  Fust,  I  Coop,  t 
Cottenham,  157  n.  (c) ;  Norbnry  v.  Norbury,  4  Mad.  121 ;  Ex  parte  EUice,  Jac  234 ; 
Bidgeway,  1  Hog.  809;  Ex  parte  Johnson,  1  Moll.  128;  Be  Franklyn,  1  De  G.  &  Sm. 
528 ;  Beny  v.  Marriott.  2  De  G.  &  Sm.  491 ;  Baby  v.  Bidehalgh,  7  D.  M.  &  G.  104. 
By  Lord  St.  Leonards'  Act,  22  &  23  Vict  c.  35,  {  32,  first  mortgages  on  real  estate 
were  made  legitimate  trust  investments.  In  this  country  the  same  rule  has  generaUy 
been  made  without  a  statute.  But  a  contributory  mortgage  is  not  a  proper  investment 
under  the  English  statute.  Webb  v.  Jonas,  39  Ch.  D.  66a  The  mortgage  of  the 
franchise  and  tracks  of  a  horse  nulroad  was  held  to  be  improper  for  an  investment  in 
Jndd  V,  Williams,  2  Dem.  404. 

Sbcond  Mobtoaobs.  —  Li  several  jurisdictions  it  is  a  breach  of  trust  to  invest  in 
second  mortgages.  Gen.  St.  Conn.  (1888)  §  495 ;  Maddocks  v,  Moulton,  84  Me.  545 ; 
Gilmore  v,  Tuttle,  32  N.  J.  Eq.  61 1,  36  N.  J.  Eq.  617  ;  Porter  r.  Woodruff,  36  N.  J.  Eq. 
174 ;  Savage  v.  Gould,  60  How.  Pr.  234 ;  Re  Petrie,  5  Dem.  352 ;  Singleton  v.  Lowndes, 
9  S.  Ca.  465. 

There  are  dicta  to  the  same  effect  in  Thomson  v.  Christie,  1  Macq.  236,  238 ;  Drosier 
V.  Brereton,  15  Beav.  221 ;  Lockhart  v.  Beilly,  I  De  G.  &  J.  464,  476  ;  Sheffield  Society 
0.  Aizlewood,  44  Ch.  D.  412,  459.  But  in  Want  v.  Campain  (Ch.  D.  1893)  94  Law 
Times,  385  (see  also  Norris  v.  Wright,  14  Beav.  291,  308)  it  was  said  that  investment 
in  second  mortgages  was  not  absolutely  prohibited,  but  that  the  trustee  had  the 
burden  of  overcoming  the  presumption  against  the  fitneas  of  such  an  investment. 
See,  to  the  same  effect.  Waring  v.  Waring,  3  Ir.  Ch.  331,  337 ;  Shuey  v.  Latta,  90 
Ind.  136;  Whitney  v.  Martine,  88  N.  Y.  535,  539,  540;  King  v.  MackeUar,  109  N.  Y. 
215,  221. 

In  Re  Blanvelt's  Est  20  N.  Y.  Sup.  1 19  and  in  Jack's  Ap.,  94  Pa.  369,  investments  in 
second  mortgages  were  sanctioned.  See  also  Bogart  v.  Jackson,  4  Edw.  718 ;  Lechler's 
Ap.,  21  W.  N.  C.  (Pa.)  505. 

Equitablb  Mobtoaobs.  —  A  trustee  is  not  permitted  to  invest  in  equitable  mort- 
gages.   Webb  V.  Ledsam,  1  K.  ft  J.  385 ;  Swaffield  v.  Nelson,  W.  N.  (1876)  255. 

Leasbhold  Mobtoaobs.  —  Investment  upon  the  security  of  leaseholds  is  a  breach 
of  trust.  Wyatt  r.  Sherratt,  3  Beav.  498 ;  Fyler  v.  Fyler,  3  Beav.  551 ;  Fuller  v. 
Knight,  6  Beav.  205 ;  In  re  ChenneU*  8  Ch.  Div.  492 ;  In  re  Boyd,  14  Ch.  Div.  626 ; 
unless  the  leaseholds  are  for  a  long  term  of  years  at  a  nominal  rent  Madeod  v. 
Annesley,  16  Beav.  600 ;  In  re  Chennell,  8  Ch.  Div.  492. 

Lessehold  mortgages  were  not  formerly  "  real  securities.''  In  re  Boyd,  14  Ch.  D.  626 ; 
Leigh  r.  Leigh,  55  L.  T.  Bep.  634  ;  but  by  Trustee  Act,  1888,  51, 52  Vict,  c  59,  §  9, 
a  power  to  invest  in  real  securities  authorizes  an  investment  upon  mortgage  of  property 
held  for  an  unexpired  term  of  not  lees  than  200  years,  and  at  a  rent  not  greater  than 
one  shilling  a  year.    See  also  Trustee  Act  1893,  c.  53,  §  5. 
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Thb  Purchasb  of  Lakd  or  Chattels  with  the  trust  fandB  is  a  breach  of  trust 
nnleas  speciall/  aathorized  by  the  terms  of  the  trust.  Onselej  v.  Anstrather,  10  Bear. 
452,  456;  Campbell  v.  Miller,  36  Ga.  304  (chattels) ;  Williams  v.  Williams,  35  N.  J. 
£q.  100 ;  Eckford  v.  De  Kay,  8  Paige,  89 ;  Baker  v.  Disbrow,  18  Hun,  29,  3  Bedf.  348 
{cestui  qwi  trust  may  take  the  estate  with  profits,  or  principal  and  interest.  But  in 
estimating  profits,  the  whole  series  of  transactions  must  be  considered) ;  Royer's  App., 
11  Pa.  36  (compare.  Bonsall's  Ap.,  1  Rawle,  273;  Bellington's  Ap.,  3  Rawie,  55) ; 
Morton  v.  Adams,  1  St  rob.  £q.  72,  76 ;  Mathews  v.  Hey  ward,  2  S.  C.  v.  s.  239  (bat 
see  Ex  parte  Calmes,  1  Hill,  Ch.  112) ;  Ryder  v.  Sisson,  7  R.  L  341  (chattels). 

Confederate  Bovim.  —  Investment  in  Confederate  bonds  was  lawful  during  the 
existence  of  the  Confederacy.  McClure  v.  Stall,  14  Rich.  £q.  105  (compare  Snelling 
V.  McCreary,  14  Rich.  Eq.  291  ;  Mayer  r.  Mordecai,  1  S.  Ca.  383 ;  Creighton  v.  Pringle, 
3  S.  C.  77) ;  Waller  v.  Cattell,  83  Va.  200. 

Foreign  Investments.  —  As  a  rule  investments  in  property  without  the  jurisdiction 
of  the  trustees  are  not  proper ;  bat  they  will  be  sanctioned  in  special  cases  if  in  confor- 
mity with  the  object  of  the  trust.  Amory  i\  Green,  13  All.  413  (semble)  (Dwelling- 
house  case) ;  Ormiston  v.  Olcott,  84  N.  Y.  339 ;  Re  Denton,  103  N.  Y.  607 ;  Be 
Myers,  131  N.  Y.  409 ;  Rash's  Est,  12  Pa.  ^5,  378  {semble) ;  Ex  parte  Copeland, 
Rice,  Eq.  69.  — Ed. 


State  Statutes  Rsoulatino  Investments.  —  Deering's  Civil  Code,  California 
(1886),  §  2261.  A  trustee  must  invest  the  trust  money  **  in  sucL  manner  as  to  afford 
reasonable  security  and  interest  for  the  same." 

1  MiUs,  Ann.  St.  Colorado  (1891),  p.  248,  §  359.  "  No  act  of  the  General  Assembly 
shall  authorize  the  investment  of  trust  funds  ...  in  the  bonds  or  stock  of  any 
private  corporation." 

Gen.  Stfl.  Conn.  (1888),  §  495.  "Trust  funds  .  .  .  may  be  loaned  on  the  secarity  of 
mortgages  on  unencumbered  real  estate  in  this  State,  double  in  value  the  amount 
loaned,  or  may  be  invested  in  sach  mortgages,  or  in  the  bonds  or  loans  of  this  State,  or 
of  any  town,  city,  or  borough  of  this  State,  or  in  any  bonds,  stocks,  or  other  securities 
which  the  savings  banks  in  this  State  are  or  may  be  authorized  by  law  to  invest  in,  or 
may  be  deposited  in  savings  banks  incorporated  by  this  State." 

Rev.  St.  Fla.  (1 892),  §  2 1 89.  Trustee  is  allowed  to  deposit  trust  funds  with  a  banking 
company  organized  under  the  chapter  in  the  Revised  Statutes  relating  to  banking 
companies,  or  to  invest  the  same  in  its  capital  stock. 

Georgia  Code  (1873),  §  2330.  Trust  funds  may  be  invested  in  "stocks,  bonds,  or 
other  securities  issued  by  this  State.  .  .  .  Any  other  investments  must  be  made  ander 
an  order  of  the  Superior  Coart,  ...  or  else  at  the  risk  of  the  trustee." 

Ky.  St.  (1894),  {  4706.  Trustees  may  invest  in  "real  estate,  mortgage  notes  or 
bonds,  or  in  such  other  interest-bearing  or  dividend-paying  securities  as  are  regarded 
by  prudent  business  men  as  safe  investments,  and  to  make  loans  with  such  securities 
as  collateral ;  but  such  funds  shall  not  be  invested  in  the  bonds  or  securities  of  any 
railroad,  or  other  corporation,  unless  such  railroad,  or  other  corporation  has  been  in 
operation  more  than  ten  yean,  and,  daring  that  time,  has  not  defaulted  in  the 
payment  of  principal  or  interest  on  its  bonded  debt,  or  be  invested  in  the  bonds  of  a 
county,  district,  town,  or  city,  that,  within  ten  years,  has  defaulted  in  the  payment  of 
the  interest  or  principal  of  its  bonded  debt." 

1  Rev.  St  Ohio  (1890),  §  6413.  Investments  must  be  in  '*  the  certificates  of  this  State, 
or  of  the  United  States,  or  in  such  other  security  as  may  be  approved  by  the  court 
having  control  of  the  administration  of  the  trust." 

1  Brightl/s  Purdon's  Dig.  (12th  Ed.),  1894,  p.  35,  §  69.  <'No  Act  of  the  General 
Assembly  shsdl  aothorize  the  investment  of  trust  funds  ...  in  the  bonds  or  stocks  of 
any  private  corporation." 

New  Hampshire,  Pub.  St.  553,  §11,  505,  §  9.  Trustees  may  invest  in  "  notes  secured 
by  mortgage  of  real  estate  at  least  doable  in  value  of  the  notes,  in  some  incorporated 
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In  bb  salmon.    PRIEST  v.  UPPLEBT. 
In  thb  Coubt  of  Appeal,  June  19,  1889. 

[Reported  in  42  Chancery  Division,  351.] 

Cotton,  L.  J.^  This  is  an  appeal  by  the  plaintiff  from  a  decision  of 
Mr.  Jostioe  Kekewich  dismissing  an  action  brought  against  Uppleby, 
a  retired  trustee  of  the  will  of  Eliza  Salmon,  to  make  him  responsible 
for  an  improper  investment. 

There  are  two  questions  to  be  considered.  The  first  is,  whether  the 
investment  in  question  was  wrongful.  It  was  within  the  terms  of  the 
trust,  for  it  was  an  investment  on  mortgage  of  a  freehold  estate.  In 
one  sense,  therefore,  it  was  in  accordance  wjth  the  trusts,  and  if  the 
trustee  took  due  care  as  to  its  sufficiency  there  would  be  no  breach  of 
trust,  and  nobody  could  complain,  though  it  ultimately  proved  insuf- 
ficient. The  case  differs  from  that  of  an  investment  not  within  the 
terms  of  the  instrument,  which  is  necessarily  a  breach  of  trust,  so  that 
if  any  loss  occurs  the  trustees  must  be  liable  for  it  The  question  here 
is,  whether  Uppleby  took  proper  care  in  seeing  to  the  sufiSciency  of 
the  security. 

Now  as  regards  the  rule  which  has  been  so  much  discussed,  as  to 
the  amount  which  may  be  lent  on  a  given  security,  the  law  is  thus 
summed-up  in  Learoyd  v.  Whiteley*:  '' As  a  general  rule  the  law 
requires  of  a  trustee  no  higher  degree  of  diligence  in  the  execution  of 
his  office  than  a  man  of  ordinary  prudence  would  exercise  in  the 
management  of  his  own  private  affairs.  Yet  he  is  not  allowed  the 
same  discretion  in  investing  the  moneys  of  the  trust  as  if  he  were  a 
person  sui  juris  dealing  with  his  own  estate.  Business  men  of 
ordinary  prudence  may,  and  frequently  do,  select  investments  which 
are  more  or  less  of  a  speculative  character ;  but  it  is  the  duty  of  a 
trustee  to  confine  himself  to  the  class  of  investments  which  are  per- 
mitted by  the  trust,  and  likewise  to  avoid  all  investments  of  that  class 
which  are  attended  with  hazard.  So,  so  long  as  he  acts  in  the  honest 
observance  of  these  limitations,  the  general  rule  already  stated  will 
apply.  The  courts  of  equity  in  England  have  indicated  and  given 
effect  to  certain  general  principles  for  the  guidance  of  trustees  in  lend- 
ing money  upon  the  security  of  real  estate.  Thus  it  has  been  laid 
down  that  in  the  case  of  ordinary  agricultural  land  the  margin  ought 
not  to  be  less  than  one-third  of  its  value ;  whereas  in  cases  where  the 

sayings  bank  in  this  State,  or  in  the  bonds  or  loans  of  this  State,  of  some  town,  citj,  or 
county  of  this  State,  or  of  the  United  States,  and  in  no  other  way." 

Tennessee  Code  (1884),  §  4413.  Trustees  are  authorized  to  invest  in  the  "public 
stocks  or  bonds  of  the  United  States,  and  make  report  to  the  county  court  .  .  .  unless 
another  mode  of  inyestment  is  required  "  by  the  creator  of  the  trust.  —  £d. 

^  Only  the  opinion  of  Cotton,  L.  J.,  upon  the  propriety  of  the  inyestment  is 
(^yen.  —  Ed, 

>  12  App.  Cas.  727,  733. 
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subject  of  the  security  derives  its  value  from  buildings  erected  upon 
the  land,  or  its  use  for  trade  purposes,  the  margin  ought  not  to  be  less 
than  one-half.  I  do  not  think  these  have  been  laid  down  as  hard  and 
fast  limits  up  to  which  trustees  will  be  invariably  safe,  and  beyond 
which  they  can  never  be  in  safety  to  lend,  but  as  indicating  the  lowest 
margins  which  in  ordinary  circumstances  a  careful  investor  of  trust 
funds  ought  to  accept."^  These  rules  are  there  recognized,  though 
they  have  been  impeached  by  Mr.  Warmington  and  Mr.  Wood.  In 
the  present  case  the  value  of  the  property  was  mainly  derived  from 
buildings.  I  do  not  think  that  the  valuation  of  the  property  has  been 
successfully  impeached.  We  must  take  the  property  as  having  been 
worth  £1750.  The  trustees  lent  £1300  upon  it.  Now,  we  must  have 
regard  not  only  to  the  value,  but  to  the  nature  of  the  property.  It 
consisted  of  small  houses  let  at  weekly  rents,  and  we  kliow  the  class 
of  tenants  likely  to  be  attracted  by  cottage  property  in  Hull.  It  was 
certainly  not  prudent  to  lend  to  this  extent  upon  property  the  value 
of  which  depended  on  laborers'  houses  being  wanted  in  that  part  of 
Hull.  The  investment,  therefore,  was  a  breach  of  trust  as  having 
been  made  improvidently.* 


ARNOULD  V.   GRmSTEAD. 
In  Chancert,  before  Sir  Jambs  Bacon,  V.  C,  November  25,  1872. 

[ReporUd inWeeJdy  Notes  (187S),  S16.] 

Edward  Stanlet,  by  his  will,  dated  the  15th  of  January,  1861, 
directed  that  ^^  all  my  personal  property  invested  in  government  or 
other  securities,  in  bonds  or  shares,  of  whatever  nature  and  kind,  be 
held  in  the  same  or  the  like  investments,  by  and  in  the  name  of  my 
wife,  Catherine  Stanley,  my  son,  R.  R.  P.  Stanley,  and  G.  Burrows, 
M.  D.,  whom  I  appoint  to  be  my  executrix  and  executors,"  upon  trusts 
for  the  benefit  of  his  daughters  and  their  children. 

I  Godfrey  v.  Faulkner,  23  Ch.  D.  483 ;  Ee  Pearson,  51  L.  T.  Rep.  692 ;  JRe  Blaarelt, 
20  N.  Y.  Sup.  119  ^ccorrf.  — Ed. 

*  For  want  of  a  sufficient  margin  investments  upon  mortgage  were  adjudged  im- 
proper in  the  following  cases :  Stickney  v.  Sewell,  1  M.  &  Cr.  8 ;  Norris  v.  VITright,  14 
Bear.  291 ;  Macleod  v.  Annesley,  16  Beav.  600 ;  Stretton  o.  Ashmall,  3  Drew.  9 ; 
Ingle  V.  Partridge,  34  Beav.  411 ;  Budge  v.  Gummow,  7  Ch.  719;  Hoey  v.  Green,  W. 
N.  (1884)  236 ;  Fry  v.  Tapson,  28  Ch.  D.  268 ;  Smethurst  v,  Hastings,  80  Ch.  D.  490 ; 
Walcott  V.  Lyons,  54  L.  T.  Rep.  786 ;  Re  Olive,  34  Ch.  D.  70 ;  Learoyd  v.  Whiteley,  12 
App.  Cas.  727, 33  Ch.  Div.  247, 82  Ch.D.  196 ;  Re  Partiogton,  57  L.  T.  Rep.  654 ;  Knox 
r.  Mackinnon,  13  App.  Cas.  753 ;  Rae  v.  Meek,  14  App.  Cas.  658 ;  In  re  Somerset,  '94, 1 
Ch.  231  ;  Cardwell,  55  CaL  137  ;  Craven's  case,  48  N.  J.  Eq.  416  ;  Bogart  v.  Jackson,  4 
Edw.  lis ;  Re  Blauvelt,  20  N.  Y.  Sup.  119 ;  Girard  Go's.  Ap.,  13  W.  N.  C.  (Pa.)  367; 
Lechler's  App.,  21  W.  N.  C.  (Pa.)  505. 

See  also  Trustee  Act,  1888,  §  4,  and  Trustee  Act,  1893,  §  8.  —Ed. 


SECT.  I?.]  BROWN  V.  GELLATLT.  489 

The  personal  property  of  the  testator  was  invested  in  Victoria 
Government  Bonds,  Brazilian  and  Rassian  Bonds,  Indian  and  English 
Railway  Stock,  East  India  Stock,  and  the  new  3  per  cents;  these 
investments  having  been  made  by  the  testator  himself. 

The  question  was,  whether  the  trastees  were  justified  in  retaining 
the  trust  funds  upon  these  investments. 

Amphlett^  Q.  C,  and  NaJdon^  for  the  plaintiffs,  the  trustees. 

Eddie^  Q.  C.,  and  E.  GuUer^  for  Mr.  and  Mrs.  Grinstead,  tenants 
for  life  of  the  fund. 

SwanstOfiy  Q.  C,  and  W*  JS.  Fisher^  for  persons  intrusted  in  re* 
mainder,  contended  that  the  securities,  most  of  which  were  payable  to 
bearer,  were  unauthorized  and  unsafe  (no  one  being  legally  respon- 
sible for  their  custody),  and  that  the  trustees  were  bound  to  convert 
them  into  3  per  cents,  or  show  some  investment  of  equal  security. 

The  Vice  Chancellor  said  that  the  securities  on  which  the  trust 
funds  were  invested  could  not  be  altered  without  violating  the  plain 
and  positive  direction  of  the  will,  and  accordingly  held  that  the  invest- 
ments were  proper  investments,  and  within  the  meaning  of  the  will.^ 


BROWN  V.   GELLATLT. 
In  Chancery,  before  Lord  Cairns,  L.  J.,  August  5,  1867. 

[TUpcrUd  in  Lato  Reporter,  2  Chancery  Appeah,  75L] 

This  was  an  appeal  from  the  Master  of  the  Rolls. 

Duncan  Dunbar,  by  his  will,  dated  the  13th  July,  1859,  left  all  his 
property,  personal  or  freehold,  of  whatever  description,  in  trust,  to 
William  Smith  Brown  and  Edward  Gellatly,  giving  them  full  power, 
except  as  thereinafter  provided,  to  realize  the  same  when  and  in  such 
manner  as  they  might  see  fit  without  being  personally  responsible  for 
such  realization,  and  ^^  to  sail  my  ships  for  the  benefit  of  my  estate 
until  they  can  be  satisfactorily  sold  without  being  responsible  for  any 
loss  on  any  voyage."  The  testator  bequeathed  various  legacies  upon 
various  trusts ;  and  he  bequeathed  the  residue  of  his  estate  in  certain 

1  Forbes  v.  Rose,  S  Bro.  C.  C.  430,  2  Cox,  118  8.  c. ;  Robinflon  v.  RobinsOD,  I  D.  M. 
&  G.  847 ;  Paddon  v,  Robinson,  7  D.  M.  &  G.  563 ;  Consterdine  v.  Consterdine,  31 
Beav.  330 ;  Pickard  v.  Anderson,  13  £q.  eos  Accord. 

When  there  is  a  direction  or  dnty  to  convert  the  tmst  fnnd  into  new  securities,  the 
conversion  mnst  be  made  within  a  reasonable  time,  which,  as  a  role,  means  within 
one  jear.  The  trostee  was  held  liable  for  unreasonable  delay  in  Bate  v.  Hooper,  5  D. 
M.  &  G.  338;  Hughes  v,  Simpson,  22  Beav.  181 ;  Graybam  v.  Clarkson,  3  Ch.  605; 
Scnlthorpe  v.  Tipper,  13  Eq.  232 ;  Gainsborough  v.  Watcombe  Co.,  54  L.  J.  Ch.  991 ; 
Heirs  Hiddingh  v.  Hiddingh,  12  Ap.  Cas.  624.  If,  however,  the  condition  of  the 
market  is  such  as  to  justify  delay,  the  trustee  who  acts  in  good  futh  will  not  be 
charged,  if  he  does  not  effect  the  conversion  within  a  year.  Bnxton  v,  Bnxton,  1  M.  ft 
Cr.  80;  Marsden  r.  Kent,  5  Ch.  Div.  598.  —  Ed. 
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shares  to  tenants  for  life  and  remaindermen,  and  he  gave  to  his  ezeca. 
tors  ^'  full  power  to  invest  at  their  discretion,  or  allow  to  remain  as  at 
present  invested,  all  my  funds  in  Government  and  Colonial  Govern- 
ment Securities,  Guaranteed  Railway  Stock  and  Debentures,  East  In- 
dia Bonds  and  Stock,  Marine  Insurance  Shares,  and  Shares  in  the 
London  Chartered  Bank. 

The  testator  was  a  large  shipowner,  and  at  the  time  of  his  death  he 
was  possessed  of  ships  to  the  value  of  upwards  of  £300,000.  A  large 
part  of  his  estate  also  consisted  of  shares  in  public  companies  and  the 
bonds  of  colonial  governments.  Some  of  these  investments  came 
within  the  terms  of  the  above  clause,  authorising  the  executors  to  al- 
low them  to  remain  in  their  then  state  of  investment,  and  others  were 
not  comprised  in  the  terms  of  that  clause. 

A  question  arose  whether  the  tenants  for  life  of  the  residue  were 
entitled  to  the  profits  of  the  testator's  ships  until  sale  as  income  of  the 
residue,  or  whether  those  profits  were  to  be  treated  as  capital.  A 
similar  question  arose  with  respect  to  the  income  of  the  other  securi- 
ties upon  which  the  testator's  property  was  invested.^ 

Lord  Cairns,  L.  J.  There  are  three  questions  in  the  case :  the  first, 
as  to  the  ships ;  the  second,  as  to  what  I  will  term  the  authorized  secu- 
rities ;  and  the  third,  as  to  the  securities  which  are  not  authorized  by 
the  will. 

With  regard  to  the  ships,  I  think  that  the  case  of  Green  v.  Britten,* 
does  not  apply.  In  Green  v,  Britten  there  was  an  absolute  prohibition 
against  converting  the  ships  for  seven  years,  except  in  an  event  which 
did  not  happen,  and  the  court,  resting  upon  the  prohibition,  held  that 
it  was  a  sufficient  warrant  for  giving  to  the  tenant  for  life  the  income 
which  those  ships  earned  during  the  seven  years.  It  is  not  necessary 
here  to  consider  whether  that  was  a  correct  construction  or  not ;  it  is 
enough  to  say  that  the  principle  on  which  the  court  proceeded  does 
not  apply  to  the  present  case,  in  which  we  find  no  indication  whatever 
of  an  intention  that  the  ships  were  to  remain  unconverted  for  any  spe- 
cific time.  The  testator,  who  had  been  engaged  in  the  shipping  busi- 
ness, knew  perfectly  well,  and  shows  that  he  knew,  that  some  time 
would  necessarily  be  taken  in  converting  the  ships,  and  therefore  he 
very  wisely  provided  that  until  they  were  sold  the  executors  should 
have  a  power  which  otherwise  they  would  not  have  possessed,  namely, 
the  power  to  sail  the  ships  for  the  purpose  of  making  profit,  but  in 
giving  that  power,  he  does  not  give  it  as  a  power  to  be  exercised  for 
the  benefit  of  the  tenant  for  life  as  against  the  parties  in  remainder,  or 
for  the  benefit  of  the  parties  in  remainder  as  against  the  interest  of  the 
tenant  for  life,  but  says  that  it  is  to  be  exercised  for  the  benefit  of  the 
estate,  meaning,  as  I  apprehend,  for  the  benefit  of  the  estate  generally, 
without  disarranging  the  equities  between  the  successive  takers. 

^  The  statement  of  facts  is  taken  from  15  W.  B.  1188.    The  argnments  of  coonsel 
are  omitted.  —=■  Ed. 
s  1  D.  J.  ft  S.  649. 
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I  think,  therefore,  that  with  regard  to  the  ships,  the  testator  put 
them  simply  in  the  position  of  property  which  was  to  be  converted 
cautiously,  and  in  proper  time,  and  as  to  which  there  was  no  breach 
of  trust  in  the  executors  delaying  to  convert  it,  but  which,  when  con- 
verted, was  to  be  invested,  and  when  invested,  to  be  enjoyed  as  the 
residue  of  his  estate. 

In  that  state  of  things,  it  seems  to  me  that  the  case  falls  exactly 
within  the  third  division  pointed  out  by  Sir  James  Parker  in  the  case 
of  Meyer  v.  Simonsen,^  and  that  a  value  must  be  set  upon  the  ships 
as  at  the  death  of  the  testator,  and  the  tenant  for  life  must  have  4 
per  cent  on  such  value,  and  the  residue  of  the  profits  must  of  course 
be  invested,  and  become  part  of  the  estate.^ 

Then,  secondly,  as  to  the  authorized  securities.  By  those,  I  mean  the 
securities  which  are  specified  in  the  last  clause  of  the  will.  Government 
and  Colonial  Government  Securities,  Guaranteed  Railway  Stock  and 
Debentures,  East  India  Bonds  and  Stock,  Marine  Insurance  Shares,  and 
Shares  in  the  London  Chartered  Bank.  The  first  thirteen  items  in  the 
list  of  securities  contained  in  the  statement  submitted  to  the  Master  of 
the  Rolls,  are  admitted  to  come  under  one  or  other  of  those  descrip* 
tions.  In  my  opinion,  according  to  the  construction  of  the  will,  the 
executors  have  full  power  to  retain  upon  those  secunties,  for  as  long 
as  they  think  it  advantageous,  the  money  invested  by  the  testator  in 
those  securities,  or  to  invest  upon  securities  of  any  of  those  descrip« 
tions  the  money  obtained  by  the  conversion  of  any  part  of  the  testa- 
tor's estate,  and  while  any  such  securities  form  part  of  the  testatoi*'s 
estate  the  tenant  for  life  is,  in  my  opinion,  entitled  to  the  specific 

1  5  De  O.  &  Sm.  723. 

*  Taylor  v.  Clark,  1  Hare,  161 ;  Meyer  v,  Simonsen,  5  De  G.  &  Sm.  723 ;  Re  Lewellyn 
29  Beav.  171 ;  Hemenway  v.  Hemenway,  134  Mass.  446,  451 ;  Madge  tr.  Parker,  139 
Mass.  l&S  Accord. 

In  accordance  with  what  is  called  the  rule  in  Howe  o.  Earl  of  Dartmouth,  if  there  is 
a  gift  of  one's  personal  estate  or  of  the  residue  thereof,  to  be  enjoyed  by  persons  in 
saccession,  it  is  the  duty  of  the  trustees  to  convert  so  much  of  the  property  as  is  of  a 
wasting  or  perishable  nature  into  permanent  securities  approved  by  the  court.  A 
conversion  was  deemed  essential  in  Powell  v.  Cleaver,  7  Ves.  142  n.  (96) ;  Cranch  v. 
Cranch,  7  Ves.  141  n.  (95) ;  Howe  v,  Dartmouth,  7  Ves.  72 ;  Feams  v.  Young,  9  Ves. 
549  ;  Lichfield  v.  Baker,  2  Beav.  487 ;  Caldecott  v.  Caldecott,  1 Y.  &  C.  C  C.  312 ;  Benn 
r.  Dixon,  10  Sim.  636  ;  Sutherland  v.  Cooke,  I  Coll.  498 ;  Johnson  v.  Johnson,  2  ColL 
441  ;  Pickup  v.  Atkinson,  4  Hare,  624 ;  Morgan  v.  Morgan,  14  Beav.  72 ;  Craig  v, 
Wheeler,  29  L.  J.  Ch.  374 ;  Re  Lewellyn,  29  Beav.  171 ;  Pidgion  v.  Spencer,  16  L.  T. 
Rep.  83;  /»  re  Shaw,  12  Eq.  124;  Tickner  v.  Old,  18  Eq.  422;  Porter  v.  Baddeley,  5 
Ch.  D.  542 ;  Macdonald  v.  Irvine,  8  Ch.  D.  101 ;  In  re  Smith,  48  L.  J.  Ch.  205 ;  Kin- 
month  V.  Brigham,  5  All.  770;  Minot  v.  Thompson,  106  Mass.  583;  Covenhoven  v* 
Shuler,  2  Paige,  122;  Williamson  v.  Williamson,  6  Paige,  298 ;  Cairns  v.  Chaubert,  9 
Paige,  160;  Spear  v.  Tlnkham,  2  Barb.  Ch.  211 ;  Smith  v.  Barham,2  Dev.  Eq.  420; 
Jones  V.  Simmons,  7  Ired.  Eq.  178;  Saunders  t*.  Haughton,  8  Ired.  Eq.  217. 

But  effect  will  of  course  be  given  to  an  intention,  to  be  gathered  from  the  language 
lof  the  giver,  that  the  property  should  be  enjoyed  in  epecie.  A  large  number  of  cases 
[in  which  the  court  refused  to  direct  a  conversion  may  be  found  in  Lewin,  Trusts, 
(9thEd.)3l9.  — Ed. 
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Income  of  the  secttrities,  just  as  if  they  had  been  £3  per  cent  consols.^ 
I  understand  the  words  of  the  will  as  amounting  to  the  constitution  by 
the  testator  of  a  larger  class  of  authorized  securities  than  this  court 
itself  would  have  approved  of,  and  the  court  has  merely  to  follow  his 
directions,  and  treat  the  income  acoordingl}',  as  being  the  income  of 
authorized  securities. 

Then  comes  the  third  question  in  the  case,  the  securities  not  ranging 
themselves  under  any  of  those  mentioned  in  the  last  clause  of  the 
will.  They  appear  to  have  been  securities  possessed  by  the  testa- 
tor himself,  but  that,  I  think,  makes  no  difference ;  as  they  do  not 
come  within  the  class  of  authorized  securities  it  was  the  duty  of  the 
trustees  to  convert  them  at  the  earliest  moment  at  which  they  properly 
could  be  converted.'  I  do  not  mean  to  say  that  the  trustees  were  by 
any  means  open  to  censure  for  not  having  converted  them  within  the 
year,  but  I  think  that  the  rights  of  the  parties  must  be  regulated  as  if 
they  had  been  so  converted.  I  think  the  proper  order  to  make  is  that 
which  was  made  in  Dimes  v,  Scott,*  followed  by  yioe-Chancellor  Wig- 
ram  in  the  case  of  Taylor  v.  Clark,^  namely,  to  treat  the  tenant  for 
life  as  entitled,  during  the  year  after  the  testator's  death,  to  the  divi- 
dends upon  so  much  3  per  cent  stock  as  would  have  been  produced  by 
the  conversion  and  investment  of  the  property  at  the  end  of  the  year. 
This  will  involve  a  variation  of  the  order  under  appeal  as  to  those 
securities,  since  it  proceeds  upon  a  somewhat  different  footing,  and 
aggr^ates  the  amount  produced  by  conversion  at  the  end  of  the  year 
with  the  dividends  produced  during  the  year,  which  is  not  precisely  in 
accordance  with  Dimes  v.  Scott^  and  Taylor  v,  Clark.* 

1  Wrej  V,  Smith,  14  Sim.  202 ;  Mackie  v.  Mackie,  5  Hare,  70 ;  Sparling  v.  Parker, 
9  Bear.  524 ;  Hubbard  v.  Yoong,  10  Bear.  203 ;  Johnston  v.  Moore,  27  L.  J.  Ch.  453 ; 
Green  v.  Britten,  1  D.  J.  ft  S.  649 ;  In  re  ChanceUor,  26  Ch.  Div.  482 ;  In  re  Sheldon, 
89  Ch.  D.  50 ;  In  r«  Thomas,  '91,  3  Ch.  482 ;  Hemenwaj  v.  Hemenwa/,  134  Mass.  446 
Accord.  —  Ed. 

s  Eirkman  o.  Booth,  11  Beav.  273 ;  Thornton  r.  Ellis,  15  Beav.  193 ;  Blann  v.  Bell, 

5  D.  M.  &  G.  775, 5  De  G.  Sm.  658 ;  Hood  v.  Clapham,  19  Bear.  90 ;  Wightwick  v.  Lord, 

6  H.  L.  C.  217,  228  {semUe) ;  Re  Hill,  50  L.  J.  Ch.  551 ;  Kmmonth  r.  Brigham,  5  All. 
270 ;  Ashnrst  u.  Potter,  29  N.  J.  Eq.  625,  632  Accord.  —  Ed. 

*  4  Rnss.  195.  «  I  Hare.  161. 

*  See,  in  farther  confirmation  of  Dimes  v.  Scott,  Morgan  v.  Morgan,  14  Beav.  72 ; 
Holgate  V.  Jennings,  24  Beav.  628 ;  Be  Lewellyn,  29  Beav.  171 ;  Hame  v.  Richardaoiiy 
4D.F.ftJ.S9;  Anhnsentr.  Whittell,4Eq.  295.^Ed. 
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LOWSON  V.  COPELAND. 
In  Chancebt  befobb  Losd  Thxjblow,  C,  Mabch  17,  1787. 

[Reported  tn  2  Brown,  Chancery  Caeet^  156.] 

Ann  Barber  made  her  will  in  1765,  and  thereby  gave  the  defendant 
an  annuity  of  three  pounds  per  annum  for  his  trouble  in  receiving 
several  rents  of  her  real  estate,  and  appointed  him  executor,  making  no 
disposition  of  the  residue  of  her  estate.  In  1770,  the  plaintiffs  filed 
their  bill  as  next  of  kin  of  the  testatrix,  insisting  that  the  gift  of  the 
annuity  had  turned  the  defendant  into  a  trustee  for  them  as  to  the 
undisposed  surplus,  and  praying  an  account  of  all  sums  he  had  received, 
or  might  have  received.  The  defendant,  by  his  answer,  contested  the 
plaintiffs  being  next  of  kin,  and  put  them  to  the  proof  of  their  relation- 
ship ;  and,  in  case  they  were  such,  controverted  his  being  turned  into 
a  trustee  for  them.  The  cause  was  heard  before  his  late  Honor  in 
1773,  who  decreed  that  the  defendant  was  a  trustee  for  the  next  of 
kin,  and  referred  it  to  the  Master  to  inquire  whether  t)ie  plaintiffs  were 
the  next  of  kin,  and  to  take  an  account.  In  1783  the  Master  made 
his  report  that  the  plaintiffs  were  the  next  of  kin ;  and,  among  other 
things,  stated  a  bond, -  bearing  date  the  1st  of  May,  1761,  by  one 
Lumley,  to  the  testatrix,  for  one  hundred  pounds,  with  which  the 
Master  charged  the  defendant.  To  this  report  the  defendant  ex- 
cepted, for  that  the  Master  had  charged  him  with  the  £100  as  received 
from  Lumley,  whereas  he  had  not  received  it,  although  he  had  made 
various  applications,  and  used  due  diligence  to  obtain  payment  of 
it.  This  exception  coming  on  before  the  Lords  Commissioners,  they 
referred  it  to  the  Master  to  inquire  whether  the  executor  had  taken 
proper  steps  for  the  recovery  of  the  money,  and  whether  the  debt 
was  a  good  debt,  and  ordered  the  defendant  to  call  in  the  bond. 
The  Master  reported,  that  the  defendant  had  applied  by  an  attorney 
to  the  obligor  in  the  bond,  to  pay  the  debt,  but  had  brought  no  action, 
or  made  any  other  application ;  and  that  it  did  not  appear  whether  the 
debt  was  or  was  not  recoverable. 

It  now  came  on  again  upon  further  directions. 

Mr.  Ambler  and  Jfr.  Scott  (for  the  defendant)  insisted  that  the 
report  did  not  charge  the  defendant  with  such  a  neglect  as  ought  to 
make  him  personally  liable  to  answer  the  £100  not  got  in  from  the 
bond  debt;  that  the  defendant  had  made  many  applications  to  the 
obligor ;  and  although  he  had  not  brought  any  action,  that  arose  only 
from  the  fear  of  an  useless  expense.  That  the  Master  had  reported  it 
a  doubtful  debt,  and  the  plaintiffs  had  never  called  upon  him  to  bring 
any  action ;  and  he  was  the  rather  induced  not  to  do  so,  as  he  con- 
sidered himself  as  acting  upon  his  own  money,  having  no  idea  that  the 
annuity  of  £3  per  annum  had  turned  him  into  a  trustee ;  cases  having 
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been  determined,  that  where  a  legacy  is  not  given  in  aach  a  way  as  to 
exclude  the  intention  of  giving  the  whole,  it  has  been  held  not  to  tarn 
the  executor  into  a  trustee,  which  he  had  been  advised  was  the  case 
with  this  annuity. 

But  LoBD  Chancellob  ordered  that  he  should  be  liable  for  this  £100 
as  having  not  been  got  in  in  consequence  of  his  neglect.^ 


J 


^  Powell  V.  Eyans,  5  Ves.  839 ;  Caffrey  v.  Darb/,  6  Yes.  488 ;  Tebbs  r.  Carpenter, 
1  Mad.  290;  Macklow  v.  Ftdler,  Jac.  198;  Platel  v.  Cradock,  C.  P.  Cooper,  481 ; 
Clongh  V.  Bond,  3  M.  &  Cr.  490, 496 ;  Canej  p.  Bond,  6  Beav.  486 ;  Bnllock  v.  Wheat- 
ley,  1  Coll.  130;  Fenwick  v.  Greenwel\,  10  Beav.  412 ;  Styles  v.  Guy,  1  Mac  &  G.  422  ; 
Byrne  v.  Norcott,  13  Beav.  336  ;  McGachen  r.  I>ew,  15  Bear.  84 ;  Wiles  v.  Gresham,  2 
Drew.  258;  Brittlebank  o.  Goodwin,  5  £q.  545,  550;  Re  Broken,  38  Ch.  Div.  546; 
In  re  Tucker,  '94, 1  Ch.  724 ;  Doffee  v.  Buchanan,  8  Ala.  27 ;  Royall  v.  McKenzie,  25 
Ala.  363 ;  Oglesby  v.  Howard,  43  Ahu  144 ;  Mnnden  v.  Bailey,  70  Ala.  63 ;  Sanderson 
v.  Sanderson,  20  Fla.  292 ;  Whitney  v.  Peddicord,  63  111.  249  ;  Waterman  r.  Alden,  144 
111.  90;  Simpson  v.  Gowdy,  19  Ind.  292;  State  v.  Gregory,  88  Ind.  110;  Cross  i?. 
Petree,  10  B.  Mon.  418 ;  Hunt  v,  Gontrum  (Md.  '94).  30  Atl.  R.  620 ;  Banks  v.  Machen, 
40  Miss.  256 ;  Kincheloe  v.  Priest,  89  Mo.  240 ;  Booker  v.  Armstrong,  93  Mo.  49 ; 
Schultz  V,  Pulver,  11  Wend.  361,  3  Paige,  182 ;  Holcomb  v.  Coryell,  11  N.  J.  Eq.  477  ; 
Ponlson  V.  Johnson,  29  N.  J.  £q.  529 ;  Speakman  v.  Tatem,  48  N.  J.  Eq.  137,  50 
N.  J.  Eq.  484 ;  Cooley  v.  Vansyckle,  14  N.  J.  Eq.  496 ;  Mills  v.  Hoffman,  26  Hnn,  594  , 
O'Connor  v.  Gifford,  6  Dem.  71  ;  Harrington  v.  Keteltas,  92  N.  T.  40;  Wilson  v. 
Lineberger,  88  N.  Ca.  416  ;  Long's  Est.,  6  Watts,  46 ;  Johnston's  Est.,  9  W.  &  S.  107  ; 
Beckley's  App.,  3  Barr,  425 ;  Will's  App.,  22  Pa.  330;  Charlton's  App.,  34  Pa.  478; 
Sheffer's  App.,  46  Pa.  131 ;  Re  Strong's  Est,  160  Pa.  13  (but  see  Keller's  App.,  8  Pa. 
288) ;  Gates  v.  Whetstone,  8  S.  Ca.  244 ;  Perry  v.  Wooton,  5  Humph.  524  (see 
James  i;.  Wingo,  7  Lea  (Tenn.),  148 ;  Holmes  v.  Bridgman,  37  Vt.  28 ;  McCloskey 
V,  Gleason,  56  Vt.  264 ;   Bowe  v.  Bentley,  29  Grat.  756. 

In  the  principal  case  it  did  not  appear  whether  the  debt  might  have  been  recovered  by 
the  exercise  of  due  diligence  by  the  trustee.  But  the  latter  was  properly  charged  with 
the  full  amount  of  the  debt.  For,  as  Mr.  Justice  Lindley  clearly  states  the  law,  **  When 
the  cestui  que  trust  has  shown  that  the  trustee  has  made  default  in  the  performance  of 
his  duty,  and  when  the  money  which  was  the  subject  of  the  trust  is  not  forthcoming, 
the  cestui  que  trust  has  made  out,  in  my  judgment,  a  prima  facie  case  of  liability  upon 
the  trustee,  and  if  the  trustee  desire  to  repel  that  by  saying  that  if  he  had  done  his 
duty  no  good  would  have  flowed  from  it,  the  burden  of  sustaining  that  argument  is 
plainly  upon  the  trustee."  Re  Brogden,  38  Ch.  Div.  546,  572.  See  to  the  same  effect 
Maitland  v.  Bateman,  16  Sim.  233,  n. ;  Edmunds  v.  Peake,  7  Beav.  239  ;  East  v.  East, 
5  Hare,  343;  Clark  v,  Holland,  19  Beav.  262,  271 ;  Grove  v.  Price,  26  Beav.  103; 
Hobday  v.  Peters,  28  Beav.  603 ;  Re  Hurst,  63  L.  T.  Rep.  665,  668 ;  Ball  v.  Ball,  11 
Ir.  Eq.  370;  Alexander  v.  Alexander,  12  Ir.  Ch.  1;  Re  Sanderson,  74  Cal.  199; 
Sherrell  v.  Shepard,  19  Fla.  300 ;  Williams  v.  Pettigrew,  62  Mo.  471 ;  Julian  v.  Abbott, 
73  Mo.  580 ;  PoweU  v.  Hunt,  108  Mo.  507  ;  Mitchell  r.  Trotter,  7  Grat.  136 ;  Lovett  i% 
Thomas,  81  Va.  245. 

Similarly  a  trustee  may  defeat  a  prima  facie  case  against  himself  by  showing  that 
more  was  probably  to  be  realized  on  the  claim  by  indulgence  to  the  debtor  for  a  time 
than  by  summary  legal  proceedings.  Walker  v,  Symonds,  3  Sw.  1,  71  ;  Ratclilfe  v. 
'Winch,  17  Beav.  217 ;  In  re  Earl,  39  W.  R.  107 ;  Waring  v.  Waring,  10  Gill  &  J.  127 ; 
Torrence  v,  Davidson,  92  N.  Ca.  437  ;  Neff's  App.,  57  Pa.  91 ;  Dabney's  App.,  120  Pa. 
845  ;  Tanner  v.  Bennett,  33  Grat.  251. 

CoATPROMiBB.  —  To  justify  a  compromise  of  a  claim  by  a  trustee,  the  latter  must 
shew  that  it  was  a  reasonable  settlement  of  a  claim  which  in  all  probability  could  not 
have  been  collected  in  full.  Blue  v.  Marshall,  8  P.  Wms.  381 ;  Pennington  v.  Healey,  1 
Cr.  &  M.  402 ;  Wiles  v.  Gresham,  5  D.  M.  &  G.  770;  Monlton  v.  Holmes,  57  Cal.  337  : 
Siddall  V.  Clark,  89  CaL  321,  323 ;  Fridge  v.  Buhler,  6  La.  An.-274 ;  Berry  v,  Parkeiv 


SECT.  IV.]  BOBINSON  V,  EOBINSON.  495 

Mr.  Lloyd  (for  the  plaintiffs)  pressed  that  he  might  pay  interest  for 
the  money  admitted  by  the  accoant  to  be  in  his  hands,  and  all  costs. 

LoBD  Chancellob  refused  charging  him  with  interest,  ^  but  ordered 
him  to  pay  the  costs  of  establishing  the  next  of  kin. 


BOBINSON  V.  ROBINSON. 

In  Chancbbt,  befobb  Lobd  Cbanwobth  and  Sib  J.  L.  Knight 

Bbuge,  L.JJ.,  Decembeb  22,  1851. 

IReported  in  I  De  Gex,  Macnaghten  and  Gordotif  247.] 

Lobd  Cbanwobth,  L.  J.^  In  the  present  case  it  will  be  observed 
the  executors  had  the  option  of  investing  the  trust  money  at  their 
discretion  on  real  or  government  securities,  and  in  9uch  a  case  Sir  J. 
Leach  held,  in  the  case  of  Marsh  t;.  Hunter,^  that  trustees,  by  whose 
default  the  money  is  lost,  are  chargeable,  not  with  the  amount  of 
stock  which  might  have  been  purchased,  but  only  with  the  principal 
money  lost,  and  of  course,  though  the  report  is  not  so  expressed,  with 
interest  thereon. 

That  decision  occurred  in  1822.  Four  years  later,  namely,  in  1826, 
occurred  the  case  of  Hockley  v.  Bantock,^  before  Lord  Gifford. 
There  the  executors  had  a  similar  discretion  of  investing  either  on 
real  or  government  securities ;  and,  on  a  bill  seeking  to  charge  them 
with  balances  improperly  retained  in  their  hands,  Lord  Gifford  directed 

11  Miss.  625;  Long  v.  Shackleford,  25  Miss.  559,  566;  Wyman's  App.  13  N.  H.  18; 
In  re  Scott,  1  Redf.  234,  236  ;  Chouteau  v,  Sujdam,  21  N.  Y.  179  ;  Bacot  v.  Heyward, 
6  S.  Ca.  441 ;  Pool  v.  Dial,  10  8.  Ca.  440;  Alexander  v.  Kelso,  59  T^nn.  811  ;  Boyd  v. 
Oglesbj,  23  Grat.  674. 

A  trustee  taking  payment  in  Confederate  money  in  the  Southern  States  during  the 
late  war,  when  it  was  the  currency  of  those  States,  should  be  protected,  it  has  been  said, 
if  he  acted  honestly.  Campbell  v.  Miller,  38  Ga.  304 ;  Westbrook  v.  Davis,  48  Ga.  471 ; 
Venable  o.  Cody,  68  Ga.  171 ;  Davis  v.  Harman,  21  Grat.  194. 

It  is  not  the  duty  of  a  trustee  to  bring  an  action  to  collect  a  claim  when  there  is  no 
reasonable  ground  for  beb'eving  that  anything  can  be  realized  thereby.  Bown  v.  Mont- 
gomery, 48  Ala.  353 ;  Pool's  Case,  14  La.  An.  677 ;  Smith  v.  Collemer,  2  Dem.  147  ; 
Mitchell  V.  Trotter,  7  Grat  136 ;  Anderson  p.  Piercy,  20  W.  Va.  282, 327.  Unless  he 
is  indemnified  as  to  the  costs  of  the  action.  Griswold  v.  Chandler,  5  N.  H.  492 ;  San- 
bom  u.  Goodhue,  28  N.  H.  48 ;  Hepburn  p,  Hepbnni,  2  Bradf.  74;  Utley  r.  Rawlins,  2 
Dev.  &  B.  Eq.  438.  —  Ed. 

1  Tebbs  V.  Carpenter,  1  Madd.  290, 299 ;  Pulliam  v.  Pulliam,  10  P.  R.  53  Accord, 

But  see  contra,  Ex  parte  Ogle,  8  Ch.  711,  716 ;  Eppinger  r.  Canepa,  20  Fla.  262; 
288  ;  Scott  o.  Crews,  72  Mo.  261 ;  Torbet  v.  McReynolds,  4  Humph.  215 ;  L0W17  n 
McGee,  3  Head,  269.  —  Ed. 

>  Only  a  portion  of  Lord  Czanworth'i  opinion  is  given. — Ed. 

*  6  Madd.  295.  «  1  Russ.  141. 
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an  inquiry  as  to  the  price  of  £3  per  cents  at  the  several  times  when  the 
balances  ought  to  have  been  invested.  Such  an  inquiry  would  have 
been  improper  if  the  executors  could  not  have  been  charged  wiHi  the 
value  of  the  stock ;  and  the  case,  therefore,  is  an  authority  that,  in 
the  opinion  of  Lord  Gifford,  they  might  be  so  charged.  Notwith- 
standing this  last  case,  however,  Sir  J.  Leach  adhered  to  his  own  view 
of  the  law,  and  acted  on  it  in  an  unreported  case  of  Gale  v.  Pitt  at  tiie 
Rolls  on  the  10th  of  May,  1880. 

Lord  Gifford's  authority  had  been  followed  by  Lord  Langdale  in 
several  reported  cases,  to  which  we  were  referred  in  the  argument ; 
namely.  Watts  v.  Girdlestone,  ^  Ames  v.  Parkinson, '  and  Ouseley  v, 
Anstruther.' 

On  the  other  hand  Sir  James  Wigram,  in  Shepherd  v.  Mouls,^ 
and  my  learned  brother  in  Bees  v.  Williams,'^  have  refused  to  follow 
the  authority  of  Hockley  v,  Bantock,*  and  have  acted  on  the  earlier 
case  of  Marsh  v.  Hunter  J  In  this  irreconcilable  conflict  of  authority, 
it  is  absolutely  necessary  for  us  to  look  to  the  principles  on  which  the 
doctrine  rests. 

There  can  be  no  doubt  but  that,  where  trustees  improperly  retain 
balances  in  their  hands,  or,  by  want  of  due  care,  cause  or  permit 
trust  money  to  be  lost,  they  are  chargeable  with  the  sums  so  retained 
or  lost,  and  with  interest  on  them  at  £4  per  cent.' 

1  6  Beay.  188.  >  7  Beav.  379.  •  10  Bear.  456 

«  4  Hare,  500.  *  1  De  G.  &  S.  814.  «  1  BnM.  141. 

7  6  Madd.  295. 

B  Negligence.  —  Hicks  o.  HickSi  8  Atk.  274 ;  Bocke  v.  Hart,  11  Ym.  58;  Ashbom- 
liam  o.  Taylor,  13  Yes.  408 ;  Tebbs  v.  Carpenter,  1  Mad.  290 ;  Holgate  v.  Haworth, 
17  Beay.  259 ;  Johnson  o.  PrendergaBt^  28  Beay.  480;  In  re  Eyans,  W.  N.  (1876),  205 ; 
Gilbert  t;.  Price,  W.  N.  (1878),  117.  See  also  Gilroy  v.  Stevens,  51  L.  J.  Ch.  834  (3 
per  cent  compound  interest) ;  Clapp  v,  Woodall,  38  Sol.  J.  487  (3  per  cent)  Accord. 

Actite  Misconduct.  —  If  the  trustee  is  gnilty  of  actiye  misconduct,  as  distin- 
guished from  negligence,  he  is  liable  in  England  for  interest  at  fiye  per  cent.  Piety 
V.  Stace,  4  Yes.  620;  Pocock  v.  Redington,  5  Yes.  794;  Tebbs  v.  Carpenter,  1  Mad. 
290,  306  (semUe) ;  Crackelt  v.  Bethune,  IJ.  &  W.  586 ;  Bick  v.  Modey,  2  M.  &  K.  812 ; 
Munch  t;.  Cockerell,  5  M.  ft  Cr.  178,  220;  Mousley  t^.  Cair,  4  Beay.  49,  53 ;  Mayor  r. 
Murray,  7  D.  M.  ft  G.  497 ;  Burdick  v.  Garrick,  5  Ch.  233 ;  Ex  parte  Ogle,  8  Ch.  711 ; 
Hooper  v.  Hooper,  W.  K.  (1874),  174;  Price  r.  Price,  42  L.  T.  Rep.  626;  Re  Jones, 
49  L.  T.  Rep.  91. 

But  see  Newton  tr.  Bennet,  1  Bro.  C.  C.  358 ;  Perkins  d.  Baynton,  1  Bro.  C.  C.  375 ; 
In  re  Hilliard,  1  Yes.  Jr.  90;  Browne  v.  Southonse,  3  Bro.  C.  C.  107;  Yonnge  v. 
Combe,  4  Yes.  101 ;  Dawson  r.  Massey,  1  Ba.  &  Be.  218 ;  Attorney-General  v.  Alford, 
4  D.  M.  ft  G.  849?  In  re  Emmet,  17  Ch.  D.  142;  Fletcher  v.  Green,  33  Beay.  426; 
Yyse  t;.  Foster,  8  Ch.  309,  337  (lem&fe),  (in  which  cases  the  misconducting  trustee  was 
charged  with  only  4  per  cent  interest). 

Originally  an  executor,  who  used  for  himself  the  funds  of  the  estate  in  his  charge, 
was  not  liable  for  any  interest.  Grosyenor  v.  Cartwright  (1679),  2  Ch.  Ca.  21 ;  Linch 
V.  Cappy  (1680),  2  Ch.  Ca.  35;  Bromfield  v.  Wytherly  (1718),  Prec  Ch.  505.  But 
these  cases  were  oyerruled  in  Ratcliffe  v,  Grayes,  1  Yem.  196,  2  Ch.  Ca.  152,  s.  c, 
and  Corsellis  v.  Lake,  1  Yem.  197  n.  (1).  See  also  Child  v.  Gibson,  2  Atk.  603 ; 
Adams  v.  Gale,  2  Atk.  106. 

In  this  country  the  distinction  between  negligence  and  actiye  misconduct  has  not 
genendly^n^iajtod.    la^acbcase  the  trustee  is  charged  with  simple  interest  at  the 
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It  may  also  be  true  that,  where  tniBtees  have  in  their  hands  money 
which  they  are  bound  to  secare  permanently  for  the  benefit  of  their 
ee^uiB  que  trustentj  then,  in  the  absence  of  express  authority  or  direc- 
tion to  the  contrary,  they  are  generally  bound  to  inyest  the  money  in 
the  £3  per  cents.  This  obligation  is  not  the  result  of  any  positive 
law,  but  has  been  imposed  on  trustees  by  the  court  as  a  conyenient 
rule  affording  security  to  the  cestuis  que  trusterUj  and  presenting  no 
possible  difficulty  to  the  trustees. 

Suppose,  then,  that  trustees  have  improperly  retained  in  their  hands 
balances  which  they  ought  to  have  invested  in  £8  per  cents,  either  by 
reason  of  this  general  rule  of  the  court,  or  because  such  a  duty  was 
expressly  imposed  on  them  by  the  terms  of  the  trust,  or  have  by 
neglect  allowed  such  balances  to  be  lost,  what,  in  such  a  case,  is  the 
right  of  the  cestuis  que  trusterU  f 

In  all  such  cases,  or  at  all  events  in  all  such  cases  where  there  has 

legal  rate.  In  re  Thorp  (IT.  S.  D.  C],  4  N.  T.  Leg.  Obs.  377 ;  Bourne  v.  Maybin,  8 
Woods,  C.  C.  724 ;  Bryant  v,  Craig,  12  Ala.  SS4 ;  Knnn  v,  Nunn,  66  Ala.  85 ;  Eppinger 
V.  Canepa,  20  Fla.  262 ;  Hongh  d.  Harvey,  71  111.  72 ;  Lehman  v.  Rothbarth,  111  111. 
185;  Rochester  V.  Levering,  104  Ind.  562;  Hnghes  v.  Smith,  2  Dana,  251 ;  Grigsby 
V.  Wilkinson,  9  Bush,  96;  Ringgold  v.  Ringgold,  1  Har.  &  0.  II ;  Comegys  v.  State, 
10  GiU  &  J.  175 ;  Smith  v.  Darby,  89  Md.  268 ;  Gott  r.  State,  44  Md.  319 ;  McKim  p. 
Hibbard,  142  Mass.  422 ;  Moyer  v.  Fletcher,  56  Mich.  508 ;  Judd  v.  Dike,  30  Minn. 
380;  Crosby  i;.  Merriam,  81  Minn.  842;  Ames  v,  Scndder,  83  Mo.  180,  11  Mo.  Ap. 
168 ;  Knowlton  v,  Bradley,  17  N.  H.  458 ;  Stark  v.  Gamble,  43  N.  H.  465 ;  Bartlett  v. 
Fitz,  59  N.  H.  602,  503;  Aldridge  v.  McClelland,  36  K.  J.  £q.  288;  Demarest  v.  Dem- 
arest,  1  Johns.  Ch.  508 ;  Manning  v.  Manning,  1  Johns.  Ch.  525 ;  De  Feyster,  App. 
2  Wend.  77;  Utica  Co.  v.  Lynch,  11  Paige,  520;  GamisB  v.  Grardiner,  1  Edw.  130; 
Thorn  v.  Garner,  42  Hnn,  507 ;  Lant  v.  Howard,  89  K.  Y.  169;  Cook  v.  Lowry,  95 
N.  T.  103;  iZe  Myers,  131  N.  Y.  409  (Bat  see  Wilmerding  v.  McKesson,  103  N.  Y. 
829) ;  Morgan  v.  Morgan,  4  Dem.  353 ;  In  re  Barnes,  23  N.  Y.  Sap.  600 ;  Shipp  v. 
Hettrick,  63  N.  Ca.  329 ;  Armstrong  v.  Miller,  6  Oh.  118 ;  In  re  McCall  1  Ashm.  357  ; 
Fox  o.  Wilcocks,  1  Binn.  194 ;  Say  v.  Barnes,  4  S.  &  R.  112 ;  Lane's  App.,  24  fa.  487 ; 
Landis  v.  Scott,  32  Pa.  495 ;  Pennypacker's  Ap.,  41  Pa.  494 ;  Ihmsen's  Ap.,  48  Pa. 
431 ;  Hess's  Est,  68  Pa.  454;  Conrad's  App.,  11  W.  N.  (Pa.)  521 ;  Whitecar's  Est, 
147  Pa.  368;  Black  i?.  Bhikely,  2  McC.  Ch.  1,  10;  Wright  v.  Wright,  2  McC.  Ch. 
185 ;  Tnmey  v.  Williams,  7  Yerg.  173, 213 ;  Cannon  v,  Apperson,  14  Lea,  553;  Marchison 
V.  Payne,  37  Tex.  305 ;  Reed  u,  Timmins,  52  Tex.  84 ;  McCloskey  v,  Gleason,  56  Vl 
264  ;  Miller  v.  Beverley,  4  Hen.  &  M.  415  ;  Cavendish  u.  Fleming,  3  Monf.  198  ;  Ker  v, 
Snead,  11  Monthly  L.  Rep.  217  ;  Cogbill  v.  Bird,  79  Va.  1 ;  In  re  Tharaton,  57  Wia. 
104.  In  Schofield's  Est,  99  111.  513,  it  was  decided  that  a  trastee  who  mixed  the  trast  * 
fand  with  his  own  was  not,  merely  on  that  acconot,  liable  for  interest  so  long  as  he  ' 
remained  solvent,  bat  this  doctrine  is  deservedly  withoat  support  elqgwhgjifit 

In  Wilmerding  v,  McKesson,  r03  N.  Y.  329,  the  English  doctrine  of  allowing  equit- 
able interest,  i.  e.,  interest  below  the  l^gal  rate,  where  the  breach  of  trast  involves  no 
moral  delinquency,  is  followed. 

Innocent  Misapplication  of  Trust  Fund, — ^It  has  been  thought  that  a  fiduciary,  who 
has  acted  under  a  misapprehension  of  rights,  and  withoat  profit  to  himself,  shoold  not 
be  charged  with  any  interest,  even  though  in  fact  he  misapplied  the  trust  fund.  Salt- 
marsh  0.  Barrett,  31  Beav.  349 ;  PuUiam  v,  PuUiam,  10  F.  R.  53.  But  this  opinion  is 
at  variance  with  the  authorities  generally.  Moasley  v.  Carr,  4  Beav.  49 ;  Atty-Gen.  o. 
Koehler,  9  H.  L.  C.  654 ;  Inglis  v.  Beaty,  2  Out  Ap.  453 ;  In  re  Hulkes,  33  Ch.  D.  552 ; 
Moody  V.  Hemphill,  71  Ala.  169;  Crowder  v.  Shackleford,  3;^  Miss.  821;  Jones  a 
Ward,  10  Yerg.  160.     fi^  ^ .-.^  ^  tu^ ^  d^A^W^i^^Z-G^  rl.tp-^^-^ 
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been  an  express  trust  to  invest  in  £3  per  cents,  the  cestuU  que  trusteni 
have  the  option  of  charging  the  trustee  either  with  the  principal  sum 
retained  and  interest,  or  with  the  amount  of  £3  per  cents  which  would 
have  arisen  from  the  investment  if  properly  made.^  The  doctrine  of 
the  court  where  it  applies  this  rule  is,  that  the  trustee  shall  not  profit 
by  his  own  wrong.  If  he  had  done  what  he  was  bound  to  do,  a  certain 
amount  of  £8  per  cents  would  have  been  forthcoming  for  the  cestuis 
que  trustent.  And  therefore  if  called  on  to  have  such  £3  per  cents 
forthcoming,  he  is  bound  to  do  so ;  Just  as,  in  ordinary  cases,  every 
wrong-doer  is  bound  to  put  the  party  injured,  so  far  as  the  nature  of 
the  case  allows,  in  the  same  situation  in  which  he  would  have  stood  if 
the  wrong  had  not  been  done.     All  this  is  very  intelligible.' 

Again,  suppose  the  trustee  has  not  only  improperly  retained  balances, 
but  has  lent  or  used  them  in  trade.  There  the  cestui  que  trust  has 
the  right,  if  it  is  for  his  interest  to  do  so,  to  charge  the  trustee  not 
with  the  sum  retained  and  interest,  but  with  all  the  profits  made  in  the 
trade.' 

^  Bate  V.  Hooper,  5  D.  M.  &  O.  338;  Pride  v.  Fooks,  2  Bear.  430;  Re  Lasak,  20 
N.  Y.  Sup.  74  Accord. 

If  a  trustee  improperlj  sells  the  tmst  securities  and  thej  rise  io  yalae  he  is  acoonnt- 
able  for  the  appreciation.    Pietj  v.  Stace,  4  Yes.  620,  622.  —  £d. 

^  See  Barney  v.  Saunders,  16  How.  (U.  S.)  535. 

"  Anon,  2  Yes.  630;  Burden  v.  Burden,  1  J.  &  W.  134  {cited) ;  Palmer  r.  Mitchell, 
2  M.  &  K.  672,  n. ;  Docker  v.  Somes,  2  M.  &  K.  655 ;  Willett  v.  Blanford,  1  Hare,  253 ; 
Wedderbnrn  v.  Wedderbum,  22  Beay.84;  Townend  o.Townend,  1  Giff.20i ;  Flockton 
V,  Bunning,  8  Ch.  323,  n.;  Bamej  v,  Saunders,  16  How.  535;  Whitnej  v.  Peddicord, 
63  m.  249 ;  Ringgold  v.  Ringgold,  1  Har.  &  G.  11,  79,  80;  Heath  v.  Waters,  40  Mich. 
457 ;  McKnight  v.  Walsh,  23  N.  J.  Eq.  136,  24  N.  J.  Eq.  498 ;  Schieffelin  r.  Stewart,  2 
Johns.  Ch.  620;  Robinetfi  Ap.,  36  Pa.  174;  Norris's  Ap.,  71  Pa.  106;  Hazard  9. 
Durant,  14  R.  L  25  Accord. 

In  determining  the  profits  made  bj  a  trustee  the  whole  period  during  which  he  has 
nad  charge  of  the  fund  must  be  considered.  The  beneficiary  cannot  take  profits 
for  a  part  of  the  time  and  interest  for  the  rest  of  the  time.  Baker  r.  Disbrow,  18 
Hun,  29. 

Compound  Interest. — It  was  not  formerly  customary  to  allow  compound  interest 
against  a  trustee  simply  because  he  invested  the  trust  funds  in  trade.  Treves  v. 
Townshend,  1  Bro.  C.  C.  384,  1  Cox,  50,  s.  c. ;  Rocke  v.  Hart,  11  Yes.  58,  61  (semble) ; 
Ex  parte  Watson,  2  Y.  &  B.  414 ;  Heathcote  v,  Hulme,  IJ.  &  W.  122,  134  {semble); 
Brown  v.  Sansome,  McClel.  &  Y.  427;  Sutton  v.  Sharp,  1  Russ.  146;  Moors  v,  De 
Bemales,  1  Russ.  301 ;  Atty.-Gen.  v.  Solly,  2  Sim.  518 ;  Docker  v.  Somes,  2  M.  &  K^ 
655;  Mousley  v,  Carr,  4  Sieav.  49,  53  {semble);  Westover  v.  Chapman,  1  Coll.  177. 
But  at  the  present  day  if  the  cestui  que  trust  prefers  to  charge  the  trustee  for  principal 
and  interest  instead  of  the  original  fund  with  the  profits,  the  court  will  usually  give 
him  compound  interest,  not  as  a  punishment  of  the  trustee,  but  because  of  a  presump- 
tion that  the  trustee  has  made  as  much  as  compound  interest,  unless  the  contrary  is 
made  to  appear  beyond  all  doubt  by  a  full  and  accurate  disclosure  of  the  accounts  of 
the  business.  Walker  v.  Woodward,  I  Russ.  107;  Heighington  v.  Grant,  1  Ph.  600; 
Jones  V,  Poxhall,  15  Beav.  388;  Williams  v,  Powell,  15  Beav.  461 ;  Penny  r.  Avison,  3 
Jur.  N.  8.  62  {semble) ;  Saltmarrii  v.  Barrett,  31  Beav.  349,  350  {semble) ;  Burdick  t\  Gar- 
rick,  5  Ch.  233, 241, 243 ;  Inglis  v.  Beaty,  2  Ont.  Ap.  453 ;  Barney  v.  Saunders,  16  How. 
535;  Hook  v.  Payne,  14  Wall.  252 ;  In  re  Stott,52  Cal.  403  ;  Clark's  Est.,  53  Cal.  355 ; 
Merrifield  r.  Longmire,  66  Cal.  180 ;  In  re  Eschrich,  85  Cal.  98 ;  In  re  Thompson  (CaL 
1894),  35  Pac.  R.  991 ;  Fall  v.  Simmons,  6  Ga.  265;  Johnson  r.  Hedrick,  33  Ind.  129; 
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The  gronnd  on  which  this  right  restB  is  this.  The  employment 
in  trade  is  unwarrantable ;  but  if  it  turns  out  to  have  been  profitable 
the  ceBtui  que  trust  has  a  right  to  follow  the  money,  as  it  is  said, 
into  the  trade.  In  such  a  case,  the  trade  iM*ofits  have  in  fact  been 
produced  by  the  employment  of  the  money  of  the  cestui  que  trust  ;  and 
it  would  be  manifestly  unjnst  to  permit  the  trustee  to  rely  on  his  own 
misconduct  in  having  exposed  the  funds  to  the  risks  of  trade,  as  a 
reason  for  retaining  the  extra  profits  beyond  interest  for  his  own 
benefit.  Even  where  no  such  extra  profits  have  been  made  the  cestui 
que  trust  is  in  general  at  liberty  to  charge  his  trustee,  who  has  allowed 
the  trust  money  to  be  employed  in  trade,  with  interest  at  £5  per  cent, 
that  being  the  ordinary  rate  of  interest  paid  on  capital  in  trade.^ 
This  right  depends  on  principles  the  same,  or  nearly  the  same,  as  those 
which  enable  the  cestui  que  trust  to  adopt  the  investment,  and  take  the 
profits  actually  made. 

Clark  V.  Anderson,  10  Bosh,  99 ;  Page  v.  Holman,  8S  Ej.  57S ;  Binggold  v.  Ringgold, 
1  Har.  &  G.  11,  80;  Diffenderfer  v.  Winder,  3  Gill  ft  J.  311 ;  Perrin  v.  Lepper,  72 
Mich.  454,  556;  Bobb  v.  Bobb  (Mo.  1877),  25  C.  L.  J.  126;  Cmce  v.  Grace,  81  Mo. 
676 ;  Ames  v,  Scndder,  83  Mo.  189  (affirming  8.  c.  11  Mo.  Ap.  189) ;  (see  In  re  Davis, 
62  Mo.  450;  Williams  v,  Pettigrew.  62  Mo.  460;  Scott  v.  Crews,  72  Mo.  261); 
Crowder  v.  Shackleford,  85  Miss.  321 ;  Tronp  v.  Rice,  55  Miss.  278 ;  In  re  Ricker,  14 
Mont.  153 ;  McKnight  p.  Walsh,  23  N.  J.  Eq.  136,  24  N.  J.  Eq.  498 ;  Schieffelin  v. 
Stewart,  1  Johns.  Ch.  620;  Utica  Co.  v.  Lynch,  11  Paige,  520;  Garniss  v.  Gardiner,  1 
Edw.  128,  130;  Hannahs  v.  Hannahs,  68  N.  Y.  610;  Cook  o.  Lowry,  95  N.  Y.  108; 
Berwick  v.  Halsej,  4  Redf.  18;  Swindall  v.  Swindall,  8  Ired.  Eq.  285 ;  In  re  Harland, 
5  Rawle,  313 ;  Hazard  v,  Dnrant,  14  R.  I.  25 ;  Wright  v.  Wright,  2  McC.  Ch.  185,  203  ; 
Myers  v.  Myers,  2  McC.  Ch.  214, 265 ;  Livingston  r.  Wells,  8  S.  Ca.  347,  363  ;  Cannon 
V.  Apperson,  14  Lea,  553 ;  Reed  v.  Timmins,  52  Tex.  84 ;  Farwell  o.  Steer,  46  Vt.  678 ; 
Spanlding  v.  Wakefield,  53  Vt  660,  664;  McCloskey  v.  Gleason,  56  Vt.  264,  283; 
Perkins  v.  HoUister,  59  Vt.  348 ;  In  re  Hodges  (Vt  1894),  28  Atl.  R.  663. 

Compound  intei^t  has  been  allowed  in  some  jurisdictions  purely  on  the  gronnd  of 
miscondnct  Price  i;.  Peterson,  38  Ark.  494 ;  Hough  v.  Harvey,  71  HI.  72 ;  Jennison 
o.  Hapgood,  10  Pick.  77,  104;  Boynton  v.  Dyer,  18  Pick.  1 ;  Miller  v,  Congdon,  14 
Gray,  114;  Elliott  v.  Sparrell,  114  Mass.  404;  Salsbury  p,  Colt,  27  N.  J.  Eq.  492; 
Robert's  App.,  92  Pa.  407.    See  also  Frost  v.  Winston,  32  Mo.  489. 

Trust  for  AccumukUion,  — Compound  interest  is  charged  against  a  trustee  who  fails 
to  comply  with  a  direction  to  accumulate  the  income  of  the  trost  fund.  Raphael  v. 
Boehm,  11  Ves.  92,  13  Ves.  407,  593;  Knott  v.  Cottee,  16  Beav.  77;  Townend  v. 
Townend,  I  Giff.  201 ;  In  re  Emmet,  17  Ch.  D.  142  (distinguishing  Wilson  v.  Peake, 
3  Jur.  N.  s.  155,  and  Anuss  v.  Hall,  3  Jur.  n.  b.  584) ;  Rowan  u.  Eirkpatrick,  14  lU. 
I ;  Bond  v.  Lock  wood,  33  HI  212  :  Hughes  v.  People,  111  HI.  457 ;  Clemens  v.  Cald- 
well, 7  B.  Mon.  171 ;  Voorhess  v.  Stoothoff,  6  Halst.  145  ;  Perrine  v.  Petty,  34  N.  J.  Eq. 
193 ;  English  v.  Harvey,  2  Rawle,  305 ;  Ciowles  v.  Drayton,  1  Dess.  489 ;  Edmonds  o. 
Crenshaw,  Harp.  Eq.  224. 

Disobedience  of  an  order  of  Court,  —  Compound  interest  is  also  given  where  the 
trastee  disregards  an  order  of  court  directing  payment.  Walrond  r.  Walroud,  29 
Bear.  586.  —  Ed. 

1  See  Lewin  Trusts  (5th  Eng.  ed.),  227, 276-278 ;  WOliams  v.  Powell,  15  Beav.  461 ; 
Schieffelin  v.  Stewart,  1  Johns.  Ch.  620;  2  Story  Eq.  Jur.  §  1277 ;  Myers  v.  Myers,  2 
M'Cord,  214,  266 ;  Diffenderffer  r.  Winder,  3  Har.  ft  G.  311 ;  per  Wells,  J.,  in  Marsh 
V.  Renton,  99  Mass.  135 ;  Trull  v.  Trull,  13  Allen,  407 ;  Blauvelt  r.  Ackerman,  5  C.  E. 
Green  (N.  J.),  148, 149;  Hill  Trustees  (3d  Am.  ed.),  548  and  note;  Staats  v,  Bergen, 
I  C.  E.  Green  (N.  J.),  554,  562.  563. 
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Bat  the  groands  on  which,  in  all  these  caees,  the  rig^t  of  election 
in  the  cestui  que  trust  rests,  wholly  fail  in  a  case  where  a  trustee, 
having  an  option  to  invest  either  in  £S  per  oents,  or  on  real  secority, 
neglects  his  duty  and  carelessly  leaves  the  trost  fdnds  in  some  other 
state  of  investment  In  snch  a  case,  the  cestui  que  trust  cannot  say  to 
the  trustee :  If  you  had  done  yonr  duty  I  should  now  have  had  a  certain 
sum  of  £3  per  cents,  or  the  trust  fund  would  now  consist  of  a  certain 
amount  of  £8  per  cents.  It  is  obvious  that  the  trustee  might  ha^e 
duly  discharged  his  duty,  and  yet  no  such  result  need  have  ensued. 

Where  a  man  is  bound  by  covenants  to  do  one  of  two  things, 
and  does  neither,  there  in  an  action  by  the  covenantee,  the  measure  of 
damage  is  in  general  the  loss  arising  by  reason  of  the  covenantor 
having  failed  to  do  that  which  is  least,  not  that  which  is  most  benefi* 
cial  to  the  covenantee;  and  the  same  principle  may  be  applied  by 
analogy  to  the  case  of  a  trustee  failing  to  invest  in  either  of  two  modes 
equally  lawful  by  the  terms  of  the  trust. 

It  was  contended  at  the  bar  that,  in  such  a  case,  the  trustee  has 
by  his  neglect  lost  his  right  of  electing  between  the  two  modes  of 
investment ;  that  he  was  always  bound  by  the  trust  to  exercise  his  dis- 
cretion in  the  mode  most  beneficial  for  the  objects  of  the  trust ;  and 
that,  having  omitted  to  do  so  at  the  time  when  the  option  was  open  to 
him,  he  can  no  longer  do  it  when  he  is  called  to  account  for  his  n^lect, 
and  when  he  can  no  longer  exercise  an  unbiassed  and  impartial  option. 
The  fallacy  of  this  argument  consists  in  assuming  that,  in  the  case 
supposed,  the  trustee  is  called  on  to  exercise  any  option  at  all.  He  is 
not  called  on  to  exercise  an  option  retrospectively;  but  is  made  re- 
sponsible for  not  having  exercised  it  at  the  proper  time,  for  not  having 
made  one  of  two  several  kinds  of  investment.  And  a  reason  for  his 
being  in  such  case  chargeable  only  with  the  money  which  should  have 
been  invested,  and  not  with  the  £3  per  cents  which  might  have  been 
purchased,  is,  that  there  never  was  any  right  in  the  cestui  que  trtut 
to  <K>mpel  the  purchase  of  £3  per  cents.  The  trustee  is  answerable 
for  not  having  done  what  he  was  bound  to  do,  and  the  measure  of  his 
responsibility  should  be  what  the  cestui  que  trust  must  have  been  en- 
titled to,  in  whatever  mode  that  duty  was  performed. 

The  ground  on  which  Lord  Langdale  proceeded  in  the  several  cases 
before  him  appears  to  have  been  that  when  the  trustee  has  failed 
to  discbarge  his  duty  in  either  of  the  ways  which  were  open  to  him, 
the  cestuis  que  trustent  may  then  exercise  an  option  which  certainly 
did  not  belong  to  them  by  the  terms  of  the  trust:  i.  e.,  that  if  the 
trustee  has  failed  to  exercise  his  option,  then  the  right  of  election 
passes  to  the  cestuis  que  trustent^  although  not  given  to  them  by  the 
instrument  creating  the  trust.  But  on  what  foundation  does  this 
supposed  right  of  the  cestuis  que  tn$stent  to  exercise  such  an  option 
rest?  No  such  right  can  be  derived  from  the  principle  that  the  cestuis 
que  trustent  are  entitled  to  compel  the  trustee  to  do  what  he  was  bound 
to  do,  for  he  was  not  bound  to  purchase  £3  per  cents.    Nor  from  the 
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principle  that  they  may  follow  the  trust  fands  into  their  actual  state  of 
investment,  or  charge  a  higher  rate  of  interest  in  consequence  of  such 
investment,  for  the  foundation  of  the  complaint  is,  that  the  funds 
have  not  been  invested  at  all.  The  only  plausible  foundation  for  the 
doctrine  which  occurs  to  us  is  this :  The  trustee  was  bound  to  exercise 
his  option  not  capriciously,  but  in  the  mode  likely  to  be  most  beneficial 
to  the  cestuis  que  trustent.  And  their  interests  appear  in  the  result  to 
be  best  served  by  requiring  an  investment  in  £3  per  cents.  But  this 
reasoning  seems  founded  on  a  fallacy.  The  selection  of  the  £3  per 
cents  is  thus  made  to  depend  not  on  any  option  in  their  favor  which 
the  trustee  was  originally  bound  to  exercise ;  but  on  the  accident  of 
their  subsequent  rise  in  value,  a  principle  of  decision  from  which,  with 
all  deference,  we  differ.  If  such  a  principle  were  to  be  applied,  then, 
as  it  was  well  put  at  the  bar,  if  in  the  present  case  there  had  been  a 
discretion  to  invest  in  railway  shares,  the  cestvis  que  trustent  might 
perhaps  now  fix  on  the  shares  of  some  particular  railway  which  have 
risen  very  highly  in  value,  and  say  the  investment  might  have  been 
and  so  ought  to  have  been,  on  that  particular  security. 

On  the  whole,  therefore,  we  cannot  discover  any  such  right  of 
option  as  is  contended  for  in  the  cestuis  que  trustenty  not  on  the 
ground  of  their  being  entitled  by  the  terms  of  the  trust  to  compel 
the  trustee  to  make  an  investment  in  £3  per  cents,  for  no  such  obli- 
gation was  imposed  on  him;  not  on  the  ground  of  their  being  en- 
titled to  adopt  or  insist  on  any  actual  investment,  for  no  investment 
was  made ;  not  on  the  ground  of  any  obligation  on  the  part  of  the 
trustees  to  select  the  £3  per  cents  as  the  most  beneficial  mode  of 
investment,  for  the  advantage  of  the  £3  per  cents  arises  from  their 
accidental  and  subsequent  rise  in  value,  and  not  from  any  necessary 
superiority  at  the  time  when  the  investment  ought  to  have  been  made.' 

^  Knott  V,  Coffee,  16  Beav.  77  Accord. 
See  Andrew  v,  Schmitt,  64  WiB.  664. —Ed. 
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SECTION  V. 
The  Duty  of  Custody  of  the  Trustees. 

MORLEY  V.  MORLEY. 
In  Chancery,  before  Lord  Finch,  C,  February  15,  1678. 

IReported  in  2  Comi  in  Chtxncery,  2.] 

The  defendant  was  trastee  for  the  plaintiflf,  an  infant,  and  received 
for  him  £40  in  gold ;  a  servant  of  the  defendant  living  in  the  house 
with  him  robbed  his  master  of  £200,  and  the  £40  ont  of  his  house.  The 
robbery,  viz.,  that  the  defendant  was  robbed  of  money  was  proved; 
the  sum  of  £40  was  proved  by  only  the  defendant's  oath. 

Lord  Chancellor.  He  was  to  keep  it  bat  as  his  own,  and  allowed 
it  on  account ;  so  in  case  of  a  factor ;  so  in  case  of  a  person  robbed, 
for  he  cannot  possibly  have  other  proof.  ^ 


JONES  V.  LEWIS. 
In  Chancery,  before  Lord  Hardwicke,  March  18,  1750. 

[R^imrUd  in  2  Veuy,  240.] 

A  decree  had  been  against  defendant's  husband  (to  whom  she  was 
administratrix)  for  a  general  account  of  assets,  and  for  payment  of 
the  balance. 

Exception  by  defendant  to  the  report ;  for  that  certain  goods,  which 
had  been  delivered  by  her  to  her  solicitor,  and  offered  to  plaintiff,  had 
been  since  stolen  from  her  solicitor ;  for  which  she  therefore  was  not 
accountable;  that  they  came  into  her  hands  in  nature  of  a  trustee, 
who  kept  them  as  his  own,  and  was  robbed  thereof,  and  should  not  be 
responsible.  Coggs  v,  Bernard,'  Merely  v.  Merely,*  and  the  doctrine 
in  Southcot's  case,*  long  looked  on  not  to  be  law. 

E  con.  Plaintiff  is  not  answerable  for  any  loss  by  means  of  de- 
fendant's negligence ;  for  she  delivering  the  goods  to  her  solicitor  was 

1  Jobson  V.  Palmer,  '98,  1  Ch.  71 ;  U.  S.  r.  Thomas,  15  WalL  387,  348 ;  Newsom  v, 
Thornton,  66  Ak.  311  (sewUe) ;  State  o.  Meagher,  44  Mo.  856 ;  Fadge  i;.  Dam,  51  Mo. 
264 ;  Steveiui  v.  Gage,  55  N.  R  175 ;  Farman  v.  Coe,  1  Cai.  Csfl.  96 ;  Carpenter  v,  Cai^ 
penter,  12  R.  L  544 ;  Mikell  v.  MikeU,  5  Rich.  Eq.  220;  McKnight  o.  McEnight,  10 
Rich.  Eq.  157  Accord. 

Bat  if  a  trnstee  negligently  fail  to  pat  the  tnut  property  in  a  reasonably  safe 
place,  he  is  liable  if  the  property  is  sabseqaentlj  stolen.  Comwell  v.  Deck,  8  Hon, 
122.    See  Lehman  v.  Robertson,  84  Ala.  489. — Ed. 

a  Lord  Ray.  909.  «  2  C.  C.  2.  *  4  Co.  83. 
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a  volantary  act,  which  she  had  no  occasion  to  do,  but  should  have  kept 
them  in  her  own  hands.  Though  persons  come  by  right  of  executor- 
ship or  representation  to  the  possession  of  goods,  they  are  not  em* 
powered  to  entrust  them  to  another ;  nor  ought  she  to  have  detained 
them  after  the  decree,  which  had  determined  the  right ;  they  are  kept 
therefore  at  her  peril. 

Lord  Chancellor.  I  will  now  consider  this  case  as  if  the  robbery 
had  been  without  any  tender  of  the  goods  at  all  to  the  plaintiff.  It  is 
certain,  that  if  bailee  of  goods,  against  whom  there  is  an  action  of 
account  at  law,  loses  the  goods  by  robbery,  that  is  a  discharge  in  an 
action  of  account  at  law;  and  it  is  proved  (and,  I  think^  reasonably), 
that  if  a  trustee  is  robbed,  that  robbery  properly  proved  shall  be  a  dis- 
charge, provided  he  keeps  them  so  as  he  would  keep  his  own.  So  it  is  as 
to  an  executor  or  administrator,  who  is  not  to  be  charged  further  than 
goods  come  to  his  hands ;  and  for  these  not  to  be  charged,  unless  guilty 
of  a  devastavit;  and  if  robbed,  and  he  could  not  avoid  it,  he  is  not  to 
be  charged,  at  least  in  this  court.  How  it  would  be  at  law  I  know  not ; 
for  I  know  no  case  of  that  at  law.^  The  defendant  is  administratrix : 
supposing  these  goods  had  been  in  her  own  custody,  and  she  had  been 
robbed,  I  am  clear  of  opinion,  if  that  fact  be  made  out  (which  can  only 
be  by  circumstances,  as  it  is  probably  made  out  here),  she  ought  to 
have  been  discharged  of  these  goods;  and  that  notwithstanding  no 
tender  thereof ;  for  that  ^as  a  superabundant  act ;  for  it  is  a  decree 
against  her  husband  not  for  delivery  of  the  goods,  but  for  a  gen- 
eral account  of  assets,  and  nothing  directed  to  be  paid  but  what  was 
found  on  the  balance.  The  only  doubt  then  is,  that  they  were  not  lost 
out  of  her  custody,  but  her  solicitor's,  where  they  were  put  by  her  for 
a  particular  purpose.  I  do  not  know  that  a  bailee,  executor,  adminis- 
trator, or  trustee,  are  bound  to  keep  goods  always  in  their  own  hands. 
They  are  to  keep  them  as  their  own,  and  take  the  same  care ;  if  there- 
fore a  man  lodged  trust-money  with  a  banker,  if  lost  in  many  cases 
the  court  has  discharged  the  trustee,  especially  if  lost  out  of  the  bank- 
er's hands  by  robbery.  In  the  present  case  what  has  been  done  is, 
what  she  would  have  done  with  her  own ;  leaving  them  with  her  solici- 
tor in  order  to  be  delivered  to  plaintiff  when  proper  so  to  do ;  and  why 
might  she  not  do  that?  It  is  the  same  as  if  they  had  been  in  her  own 
custody;  and  there  is  no  pretence  that  they  were  collusively  put  into 
the  hands  of  her  solicitor.  It  would  be  too  hard  to  charge  her  with 
these  things  lost;  this  exception  therefore  must  be  allowed.* 

1  See  Croflse  v.  Smith,  7  East,  246,  258  per  Lord  EUenborongh.  —  Eo. 

<  Raw  V.  Cutters,  9  Bing.  96 ;  Job  v.  Job,  6  Ch.  B.  562 ;  Jobson  v.  Palmer,  '93, 1  Ch. 
71 ;  McCabe  v.  Fowler,  84  N.  T.  814 ;  Carpenter  v.  Carpenter,  12  B.  L  544 ;  McKnigbt 
o.  McKnight,  10  Rich.  £q.  157  Accord.  —  £d. 
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Ex  PASTE  OOLE.    In  re  PILLING. 

In  Changebt,  befobe  Sm  Wm.  James,  and  Sib  G.  Melush, 

L.  JJ.,  May  80,  1873. 

[RqMrUd  M  Law  ReporU,  8  Chancery  AppeaU,  711.] 

In  this  case  there  were  two  appeals  from  a  decision  of  the  Judge  of 
the  County  Court  at  Manchester. 

The  question  in  dispute  arose  under  a  deed  of  assignment  dated 
the  21st  of  October,  1864,  by  which  David  Pilling,  a  leather  factor  at 
Manchester,  assigned  all  his  property  to  Edward  Smith,  as  a  trustee 
for  his  creditors.  The  deed  was  assented  to  by  the  requisite  majority 
of  creditors,  and  was  registered  under  the  192d  section  of  the  Bank- 
ruptcy Act,  1861  (24  <Sc  25  Vict.  c.  184). 

Mr.  Ogle  and  other  creditors  charged  the  trustee  with  negligence 
and  mismanagement  of  the  estate,  and  claimed  to  surcharge  him  in 
the  accounts  which  he  had  rendered  in  several  particulars,  and  the 
charges  were  referred  to  the  registrar  to  report  on  the  facts.  The 
effect  of  his  report,  dated  the  7th  of  May,  1872,  so  far  as  material 
to  the  present  appeal,  was  as  follows :  — 

Item  1.^  As  to  wine  sold  to  the  debtor  or  allowed  to  remain  in  his 
hands. 

The  trustee  discovered  on  the  19th  of  November,  1864,  that  there 
were  519  bottles  of  wine  and  84  of  brandy  in  the  debtor's  possession 
unaccounted  for.  The  trustee  instructed  his  solicitor,  Mr.  Simpson,  to 
take  legal  steps  for  the  recovery  of  the  property. 

On  the  8d  of  May,  1865,  the  value  of  the  wine  and  spirits  amounted 
to  about  £180.  The  trustee  made  several  written  and  personal  appli- 
cations to  his  solicitor  to  recover  the  property ;  but  no  legal  steps  were 
taken.  Most  of  the  stock  was  consumed  by  the  debtor.  In  August, 
1866,  he  executed  another  deed  of  composition  with  his  creditors  for 
3d.  in  the  pound. 

Mr.  Simpson's  managing  clerk  stated  that  the  reason  why  more  ac- 
tive measures  were  not  adopted  was  that  Mr.  Simpson  believed  that 
the  debtor  intended  eventually  to  pay  for  the  wine,  and  that  he  wished 
to  treat  him  in  a  friendly  spirit  and  not  hostilely. 

The  charges  arising  out  of  the  report  were  brought  before  the  Judge 
of  the  County  Court,  and  his  Honor  made  an  order  to  the  following 
.effect  on  the  items  which  formed  the  subject  of  appeal :  — 

Item  1.  That  the  trustee  should  be  surcharged  with  £180  as  the 
Takie  of  the  wine  and  spirits,  with  interest  at  £5  per  cent  from  the 
:8d  of  May,  1865. 

Mr.  DeOeXj  Q.  C,  and  Afr*  Bagleyj  then  opened  the  cross  ap- 
peals— 

^  The  report  of  the  cue  on  the  other  items  is  omitted.  —  fin. 
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As  to  item  1 :  The  tniBtee  was  not  to  blaine  in  pennitting  the  wine 
to  remain  in  the  debtor's  possession.  He  did  all  that  he  coald  by 
placing  the  matter  in  the  solicitor's  hands.  It  is  very  doubtful  whether 
the  court,  under  the  Act  of  1861,  had  power  to  order  a  debtor  to  give 
up  property  which  he  kept  possession  of.  At  all  events  there  is  no 
authority  for  charging  the  trustee  with  interest  on  the  value  of  the 
wine.  A  trustee  is  never  charged  with  interest  unless  he  has  himself 
possessed  and  used  the  property.  Tebbs  v.  Carpenter.^  In  Grove  v. 
Price '  no  interest  appears  to  have  been  chained,  although  the  money 
was  clearly  lost  by  tiie  trustee's  negligence. 

Sib  William  James,  L.  J.  It  appears  to  me  that  this  was  not 
merely  a  debt,  but  a  deliberate  breach  of  trust.  No  proceedings  were 
taken  against  the  debtor  because  he  was  a  friend  of  the  solicitor.  The 
County  Court  Judge  was,  in  my  opinion,  right  in  charging  the  trustee, 
not  only  with  the  value  of  the  wine  but  with  interest,  on  the  ground 
that  it  was  a  breach  of  trust. 

Sib  6*  Melush,  L.  J.,  concurred.* 


FIELD  V.  FIELD. 
In  CHAKCBBr,  befobs  Ebkbwich,  J.,  Dbcsmbeb  1,  189& 

[Reported  in  Law  Reports  1894,  1  Chancery,  425.] 

The  plaintiff,  Joshua  Field,  tenant  for  life  of  a  trust  fund  invested 
in  the  name  of  the  defendants,  the  trustees,  on  a  mortgage  of  a  build- 
ing estate,  moved  for  an  injunction  to  restrain  the  defendants  from  per- 
mitting the  title  deeds  to  remain  in  the  custody  of  their  solicitors,  or, 
unless  the  deeds  were  deposited  by  the  defendants  at  a  bank  in  their 
joint  names,  from  permitting  the  same  to  remain  in  the  custody  of  any 
person  or  persons  other  than  the  defendants  or  one  of  them.^ 

Eekewich,  J.  This  motion  raises  a  question  of  practical  impor- 
tance, and  one  of  extreme  interest  to  solicitors,  and  still  more  to 
those  numerous  clients  of  theirs  who  are  trustees.  My  first  inclina- 
tion was  to  say  that  a  question  of  such  a  vast  importance  must  be 
carefully  considered,  and  that  it  would  not  be  right  to  express  an 
opinion  upon  it  until  after  consideration,  and  in  language  carefully 
weighed ;  but  further  discussion  has  convinced  me  that  I  ought  to  dis- 
pose  of  this  motion,  not  as  dealing  with  an  abstract  question,  but 
rather  with  reference  to  the  circumstances  of  this  particular  case, 
instead  of  laying  down  any  general  rule.  I  have  before  me  an  affi- 
davit of  four  gentlemen  with  regard  to  the  convenience  of  the  deposit 

1  1  Bfadd.  290.  *  26  Bear.  108. 

s  Harrison  v.  Mock,  10  Ala.  185, 16  Ala.  6l6  Accord.  ^'Ei>, 

*  The  itatement  of  facts  b  abridged,  and  the  argomente  omitted.  — •  En 


506  FIELD  V.  FIELD.  [CHAP.  ▼. 

of  trnst  deed**  with  solicitors  and  the  practice  of  the  profession. 
These  four  gentlemen  stand  high  in  the  profession,  and  it  would  be 
diflScult  to  find  four  others  better  qualified  to  depose  as  to  the  practice 
and  the  convenience  of  business ;  but  they  and  the  notice  of  motion 
alike  seem  to  me  to  evade  what,  to  my  mind,  is  the  real  point.  A 
comparison  has  been  made  between  the  deposit  of  deeds  in  a  solicitor's 
office  and  the  deposit  of  them  in  a  bank.  The  question  is  not  whether 
the  trust  deeds  may  be  conveniently  deposited  in  a  solicitor's  oflSce, 
or  in  a  bank,  or  anywhere  else,  but  whether  the  deeds  ought  to  be 
under  the  personal  control  of  the  trustees.  If  solicitors  are  prepared 
to  make  in  their  own  office,  or  elsewhere,  arrangements  for  depositing 
trust  deeds,  so  that  they  may  be  under  the  control  of  trustees,  I  can* 
not  myself  see  that  this  is  open  to  any  objection,  and  the  suggestion 
as  to  keeping  the  deeds  at  a  bank  has  not  much  to  do  with  the  case, 
and  only  introduces  confusion. 

The  general  principle,  in  my  opinion,  is  that  trastees  must  have 
their  muniments  of  title,  as  well  as  then-  securities,  under  their  own 
control.  I  have  held  in  one  case  some  time  ago,  Webb  v.  Jonas,^  that 
that  this  was  enough  to  prevent  trustees  inveisting  on  a  contributory 
first  mortgage,  because  trustees  investing  on  any  particular  mortgi^ 
security  are  bound  to  have  the  trust  money  and  the  security  in  their 
own  names,  and  if  the  money  and  the  security  are  in  the  names  of 
others  they  are  not  fulfilling  that  obligation.  The  same  thing  applies 
to  documents  and  deeds  in  their  possession.  They  are  intrusted  with 
the  custody  of  them,  and  they  are  bound  within  reasonable  limits  to 
see  that  the  deeds  are  kept  in  a  safe  place,  and  that  no  one  else  can 
take  them  away.  But  to  that  obligation  there  must  be  reasonable 
limits.  In  order  to  realize  the  trust  estate,  the  deeds  must  be  in  the 
custody  of  the  solicitor  to  the  trustees.  He  has  to  make  abstracts  of 
them,  to  make  an  examination  of  the  deeds  abstracted,  and,  if  the 
property  is  sold  in  lots,  the  purchasers  must  have  the  opportunity  of 
examining  the  deeds  with  the  abstracts,  if  they  wish,  and  even  a 
second  and  a  third  examination  may  be  necessary  before  completion. 
It  would  be  a  monstrous  thing  to  say  that  the  trustees  have  to  keep 
the  deeds  all  that  time  in  a  box  with  perhaps  three  or  four  keys,  so 
that  if  any  purchaser  wishes  to  consult  the  deeds  all  the  trustees  will 
have  to  attend  in  person.  That  strikes  one  immediately  as  showing 
that  reasonable  limits  to  the  trustees'  obligation  should  be  applied. 

In  the  present  case  I  have  the  trustees  of  a  will,  having  their  trust 
fund  invested  on  mortgage.  It  happens  that  the  tenant  for  life  under 
the  settlement  is  the  mortgagor,  but  that  is  immaterial  for  the  present 
purpose.  The  mortgaged  property  is  a  building  estate  in  course  of 
development ;  we  all  know  what  that  is.  From  time  to  time  building 
agreements  have  to  be  prepared  and  leases  granted,  and  the  deeds  have 
to  be  consulted  in  order  to  see,  for  instance,  that  the  parcels  are  all 

1  89  Ck.  B.  €60. 
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right,  or  that  the  powers  have  been  properly  observed,  or  that  the 
boundaries  of  a  plot  in  a  second  intended  lease  do  not  overlap  the 
boundaries  in  the  first,  and  so  forth.  It  is  practically  impossible  to 
deal  with  such  questions  unless  the  solicitor  to  the  trustees  has  the 
deeds.  On  the  other  hand,  there  is  possible  danger  in  that  course. 
Rules  are  made  not  only  for  the  guidance  of  solicitors  who  are  honest,  \  \  i  i 
as  in  the  overwhelming  maloritv  oLinstanGSHBiPv  ^r**,  hnf  ftlan  with    |  I   ' 


reference  to  disbonest  solicitors,  of  wbopijgjr^ftiinat^l^,  t^ipri^  njg 
£flIQ6«^%It  is  extremely  difiScult  to  lay  down  any  general  rule,  and  to 
say  where  any  general  rule  may  be  departed  from.  In  my  opinion  it 
comes  to  this,  —  tha^t.  thp  ftnlifiitnr  jn&v  do  what  is  reasqflft^lA  im^  rm^^   1 1 

advise  the  trustees  as  to  what  is  reasonable.  If  there  is  a  trust  shut  1 1 
up  for  years,  as  often  happens,  and  there  is  nothing  in  it  to  be  done,  I 
do  not  see  why  the  deeds  should  not  be  locked  up  in  a  box  in  a  bank 
or  a  safe  deposit,  and  the  trustees  keep  the  keys,  and  that  is  the  proper 
course  to  pursue.  If,  on  the  other  hand,  they  are  wanted  from  time  to 
time,  I  do  not  think  the  trustees  are  acting  unreasonably  in  giving  their 
solicitor  power  to  do  what  is  right  and  necessary  for  the  despatch  of 
business.  If  the  particular  business  comes  to  an  end  and  there  is  no 
further  occasion  to  refer  to  the  deeds,  then  they  can  be  put  into  a  safe 
place.  I  am  now  referring  to  title-deeds  only.  With  regard  to  bonds 
and  certificates  payable  to  bearer,  I  have  not  the  slightest  doubt  that 
they  ought  not  to  be  under  the  control  of  a  solicitor,  or  any  other 
agent^  The  trustees  are  responsible  for  them,  and  they  must  keep 
them,  not  necessarily  in  their  own  custody,  but  in  some  place  where 
they  cannot  be  got  at  without  the  consent  of  the  whole  body. 

I  am  not  prepared  to  make  any  order  on  the  motion ;  but  the  matter 
has  been  fairly  argued,  and  therefore  I  make  no  order,  except  that  the 
costs  of  the  motion  are  to  be  costs  in  the  action. 

1  Matthews  v.  Brice,  6  Bear.  299  Accord,  —En. 
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SECTION  VI. 

The  Duty  not  to  Delegate  the  Truet  to  Another. 

ANONYMOUS. 

[ReporUd  in  3  SwoMtm,  79,  n.  (a).] 

Sir  J.  Jbktll  cited  a  late  case  at  the  Rolls,  where  one  who  was  a 
trustee  for  a  woman  and  her  children  did,  with  the  woman's  consent, 
assign  his  tmst  to  another  who  was  guilty  of  a  breach  of  trust,  and 
the  first  trustee  decreed  to  make  satisfaction,  because  trustees  cannot 
divest  themselves  of  their  trust  at  their  pleasure.^ 


MORTIMER  V.  IRELAND. 
In  Chahcert,  before  Lord  Cottenham,  C,  July  29,  1847. 

[Reported  in  11  Jwritt,  721.] 

Lord  Chancellor.*  The  argument  amounts  to  this,  that  the  ezecu^ 
tor  of  a  trustee  is  of  right  a  trustee.  Whether  the  property  is  real  or 
personal  estate  is  no  matter,  for  suppose  a  man  appoints  a  trustee  of 
real  and  personal  estate  simplicUer^  adding  nothing  more,  this  can- 
not make  his  representative  a  trustee.  The  case  before  the  Master 
of  the  Rolls  *  was  quite  different,  for  there  the  court  proceeded  on  the 
intention  manifested,  that  the  tinist  should  be  performed  by  the  as- 
signs of  the  survivor.  The  property  may  vest  in  the  representative, 
but  that  is  quite  another  question  from  his  being  trustee.  The  testator 
may  select  the  heir  to  succeed  to  the  trust,  but  he  only  can  do  so. 
Here  there  are  two  persons  appointed  trustees ;  both  die ;  thus  there  is  no 
trustee,  and  it  is  for  the  court  to  appoint  new  ones.  The  testator  having 
given  no  indication  of  intention,  the  court  must  refer  it  to  the  Master. 
The  decree  of  the  Vice-Chancellor  is  right  in  its  form.  The  appeal 
must  be  dismissed  with  costs.^ 

1  Hard  wick  v.  Mynd,  1  Aiuit  109 ;  Adams  o.  Clifton,  1  Rooi.  S97  Record.  —  Ed. 

*  Only  the  opinion  of  the  court  is  given.  A  testator  appointed  A.  and^^his  ex- 
ecutors and  tmstees,  but  made  no  mention  of  their  heirs  or  execators.  A.,  the  SmriT- 
ing  trustee,  devised  the  tmst^propertj  to  C,  his  executor.  The  question  was  whether 
C.  could  execute  the  trust  originally  vested  in  A.  and  B.  — Ei>. 

*  Titley  v.  Wolstenholme,  7  Beav.  425. 

^  In  re  Ingleby,  L.  R  IS  Ir.  326  (where  the  heir  of  the  original  trustee  was  not 
permitted  to  perform  the  trust)  Accord,  •—  Ed. 
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COOKE  V.  CBAWFORD. 
In  Chakcert,  before  Sib  Lancelot  Shadwell,  V.  C,  July  12,  1842. 

{Reported  in  IS  Simons,  91.] 

Bill  by  the  devisee  of  William  Hall  the  youDger,  for  specific  X)er« 
formahce  of  a  contract  of  purchase.^ 

The  Vice-Chancellor.  I  am  of  opinion  that  the  demurrer  in  this 
case  must  be  allowed ;  for  it  is  plain  that  the  persons  whom  the  sur- 
viving trustee  has  thought  proper  to  appoint  to  execnte  the  trusts  of 
the  testator's  will,  are  persons  to  whom  no  authority  was  given  for 
that  purpose  by  the  testator,  and  there  is  no  case  in  which  a  person 
not  mentioned  by  the  party  creating  the  trust  has  been  held  entitled 
to  execute  it. 

I  have  always  understood,  ever  since  the  point  was  decided  in  Haw- 
kins V.  Kemp  *  (or,  rather  was,  as  the  judges  said  in  that  case,  pro- 
perly abandoned  by  the  defendant's  counsel  as  not  capable  of  being 
contended  for),  that,  where  two  or  more  persons  are  appointed  trustees, 
and  all  of  them,  except  one,  renounce,  the  trust  may  be  executed  by 
that  one.  That  decision,  if  it  may  be  so  called,  has  been  approved  of 
by  Lord  Eldon  and  other  Judges. 

Now,  in  the  present  case  the  testator  has  devised  his  estates  in  the 
county  of  Lincoln  to  his  son,  William  Hall,  and  his  friends,  James 
Burkitt  and  William  WooUey,  upon  trust  that  they  and  the  survivors 
or  survivor  of  them  or  the  heirs  of  such  survivor,  should,  as  soon  as 
conveniently  might  be  after  his  decease,  but  at  their  discretion,  sell  his 
estates  either  by  public  auction  or  by  private  contract,  and  either 
altogether  or  in  parcels,  for  such  price  or  prices  as  they  should  con- 
sider the  value  thereof ;  and,  for  the  purpose  of  effecting  any  and  every 
such  sale,  he  has  empowered  his  trustees  and  their  heirs  to  enter  into 
and  execute  all  necessary  contracts,  conveyances,  and  other  assurances 
to  or  in  favor  of  the  purchaser  or  purchasers  of  his  estates.  Then  he 
proceeds  to  declare  that  the  written  receipt  or  receipts  of  the  trustees, 
or  of  the  survivors  or  survivor  of  them,  or  the  heirs,  executors,  or 
administrators  of  such  survivor,  shall  be  good  discharges  to  the  pur- 
chasers. 

It  is  observable  that  the  testator  has  not  used  the  word  ^  assigns  * 
either  in  the  clause  in  which  he  has  created  the  trust  for  sale  or  in 
either  of  the  two  clauses  that  follow  it,  in  which  he  points  out  the 
machinery  by  which  the  sale  is  to  be  effected.  He  does  not  introduce 
that  word  until  he  begins  to  speak  of  something  that  is  to  be  done  after 
the  sale  has  taken  place,  that  is,  until  he  declares  the  trusts  upon  which 
the  proceeds  of  the  sale  are  to  be  held.  Therefore,  it  is  plain  that 
when  William  Hall,  who,  by  the  disclaimer  of  Burkitt  and  Woolleyt 

^  Only  the  opinion  of  the  court  is  given. — £i>. 
<  3  East,  410. 
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became  the  sole  trostee,  thooght  fit  to  devise  the  legal  estate  that  was 
vested  in  him,  he  did  an  act  which  he  was  not  authorized  to  do. 

And  here  I  must  enter  my  protest  against  the  proposition  which  was 
stated  in  the  course  of  the  argument  tliat  it  is  a  beneficial  thing  for  a 
trustee  to  devise  an  estate  which  is  vested  in  him  in  that  character. 
My  opinion  is  that  it  is  not  beneficial  to  the  testator's  estate  that  he 
should  be  allowed  to  dispose  of  it  to  whomsoever  he  may  think  proper ; 
nor  is  it  lawful  for  him  to  make  any  disposition  of  it.  He  ought  to  per- 
mit it  to  descend,  for,  in  so  doing,  he  acts  in  accordance  with  the 
devise  made  to  him.  If  he  devises  the  estate,  I  am  inclined  to  think 
that  the  court,  if  it  were  urged  so  to  do,  would  order  the  costs  of  get- 
ting the  legal  estate  out  of  the  devisee,  to  be  borne  by  the  assets  of 
the  trustee.^  I  see  no  substantial  distinction  between  a  conveyance 
by  act  inter  vivos^  and  a  devise ;  for  the  latter  is  nothing  but  a  post 
mortem  conveyance;  and,  if  the  one  is  unlawful,  the  other  must  be 
unlawful. 

It  appears  to  me  that,  as  my  decision  in  Bradford  v.  Belfield '  has 
been  acquiesced  in,  the  question  raised  by  the  demurrer  in  this  case  is 
concluded  by  that  decision :  but,  if  it  is  not,  then  the  authority  of 
Townsend  v,  Wilson '  is  binding  on  the  point.  And  my  opinion  is  that 
the  plaintiffs,  who  may  be  properly  called  the  assigns  of  William  Hall, 
the  sole  acting  trustee  of  the  testator's  will,  are  not  the  persons  to  ex- 
ecute the  trusts  of  that  will :  consequently,  I  shall  allow  the  demurrer.^ 

1  Bat  see  Wilson  v.  Bennett,  5  Be  G.  &  Sm.  475, 479.  See  further  the  last  paragraph 
of  note  4  on  this  page.  —  Ed. 

*  2  Sim.  264.  •  1  B.  &  Ad.  608,  and  3  Madd.  261. 

^  If  property  is  vested  in  A.  and  his  heirs,  upon  a  special  trust,  the  heir  of  A.  is 
competent  to  execate  the  trust.  Be  Morton,  15  Ch.  Div.  14S;  Re  Cunningham,  '91, 
2  Ch.  667.  But  the  trust  cannot  he  executed  by  an  assign  of  A.  under  a  conreyance 
inter  vivos.  T.  B.  15  Hen.  VIL  11-22  ;  Keilw.  43,  b.,  Sngd.  Powers  (8th  ed.)  893*8.  c. ; 
T.  B.  19  Hen.  YIIX.  9-4;  Bradford  v,  Belfield,  2  Sim.  264;  Titley  v.  Wolstenholme, 
7  Beav.  425,  434-436 ;  Hall  o.  May,  3  K.  &  J.  585,  589 ;  Whittlesey  v.  Hughes,  39  Mo. 
13;  Pickett  v.  Jones,  63  Mo.  195,  199.  See  also  Wilson  o.  Towle,  36  N.  H.  129; 
Snaiex  v.  Pumpelly,  2  Sandf.  Ch.  336 ;  Seely  v.  Hills,  49  Wis.  473.  Nor  by  a  testa- 
mentary assign.  Cooke  v.  Crawford,  supra ;  Wilson  v.  Bennett,  5  De  G.  &  Sm.  475 ; 
Hall  V,  May,  3  K.  &  J.  585,  587 ;  Stevens  v.  Austen,  3  £.  &  £.  685 ;  Dmid  Co.  v, 
Oettinger,  53  Md.  46,  59.  Cooke  o,  Crawford,  supra^  was  rejected  as  an  authority 
by  Sir  George  Jessel,  M.  R.,  in  Osborne  v.  Rowlett,  13  Ch.  D.  774.  But  in  In  re  Mor- 
ton, 15  Ch.  DiT.  143,  the  Court  of  Appeal  (James,  Bramwell,  and  BaggaUay,  L.  JJ.) 
was  inclined  to  stand  by  Cooke  v.  Crawford.  And  this  inclination  was  followed  in 
Ireland  in  /»  re  Ligleby,  L.  R.  13  Ir.  326. 

If,  however,  property  is  vested  in  A.,  his  heirs  and  assigns,  upon  a  special  trust,  a 
devisee  of  A.  may,  as  a  testamentary  assign,  execute  the  trust.  Titley  o.  Wolsten- 
holme,  7  Beav.  425 ;  Ashton  o.  Wood,  3  Sm.  &  G.  436  (semble) ;  Hall  v.  May,  3  K.  & 
J.  585 ;  Whittlesey  v.  Hughes,  39  Mo.  13  (semble).  But  an  assign  by  act  inter  vivos 
cannot  take  the  office  of  trustee.    Titley  v.  Wolstenholme,  7  Beav.  425, 434-436. 

Inasmuch  as  by  the  Conveyancing  Act,  1881,  §  30,  a  devise  by  a  trustee  is  inoperative, 
and  the  title  of  a  sole  trustee,  or  a  sole  surviving  trustee,  passes  to  his  personal  repre- 
sentatives (supra,  346),  who  are  to  be  deemed  in  law  his  heirs  and  assigns,  within  the 
meaning  of  all  trusts  and  powers,  the  question  raised  in  the  principal  case  cannot 
again  come  up  in  England.  In  some  of  our  States  the  title  of  a  sole  trustee  of  realty 
is  not  devisable^  and  does  not  descend  to  the  heir,  but  vests  in  the  court.  —  Ed. 
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DOILY  V.  SHERRATT. 

In  Chancebt,  bepobe  Hok.  John  Vernbt,  M.  B.,  Michaelmas 

Tebm,  1735. 

[ReporUd  in  2  Equity  Abridgment,  742.1 

A.  bt  will  appoints  two  trusteeB,  to  whom  and  tbeii*  heirs,  executors, 
and  assigns,  he  devises  his  real  and  personal  estate  on  several  trusts ; 
and  in  case  one  die,  then  the  other  to  execute  the  same.  During  their 
Joint  lives  if  one  refuse  to  act,  the  other  cannot  act  without  him ;  but 
the  trust  devolves  upon  the  court. 


In  the  Matteb  of  WADSWORTH. 

In  Chancebt,  New  Yobk,  befobb  R.  H.  Walwobth,  C,  Novembeb 

15,  1847. 

IBepcrted  In  S  Barbour,  Chancery,  381.] 

This  case  came  before  the  chancellor  upon  the  petition  of  James  S« 
Wadsworth  and  Elizabeth  Wadsworth  to  remove  W.  W.  Wadsworth  as 
one  of  the  executors  and  trustees  under  the  will  of  his  father,  and  to 
appoint  another  trustee  in  his  place,  so  far  as  related  to  the  trust  cre- 
ated for  the  benefit  of  the  petitioner,  E.  Wadsworth.  The  testator 
died  in  1844,  and  all  the  trustees  accepted  the  trust.  In  1846,  W.  W. 
Wadsworth  became  of  unsound  mind,  and  was  found  to  be  a  lunatic 
upon  a  commission  issued  to  inquire  into  the  fact.^ 

The  Chancellor.  The  common  law  has  made  no  provision  for  the 
execution  of  a  joint  trust  by  one  of  the  trustees,  where  the  co-trustee, 
by  reason  of  lunacy  or  other  inability,  becomes  incompetent  to  execute 
the  trust.  This,  therefore,  appears  to  be  a  proper  case  for  the  interpo- 
sition of  the  court  to  remove  the  lunatic  trustee,  under  the  provisions 
of  the  revised  statutes ;  so  that  the  trusts,  both  as  to  the  residuary  estate 
given  to  the  daughter,  and  as  to  that  given  to  the  grandson  of  the  tes- 
tator, may  be  executed,  either  by  the  remaining  trustee,  or  by  him  and 
such  other  person  as  may  be  substituted  in  place  of  the  lunatic. 

'  The  statement  of  facts  and  the  opinion  are  abridged.  —  Ei>. 
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SWALE  r.  SWALE. 
In  Chancsbt,  befobx  Sib  John  Boiollt,  M.  R.,  June  28,  1856. 

[BeporUd  m  28  Beavan,  584.] 

Ths  Master  of  the  Rolls.^  I  think  the  plaintiff  is  entitled  to  a  re- 
ceiver. What  has  taken  place  is  thus  described  in  the  answer :  Joseph 
Swale  and  Henrv  Anderson  ask  Mr.  Holden  to  concur  with  them  in 
making  certain  investments  of  the  trust  property.  Mr.  Holden,  disa- 
greeing with  them,  refused  to  concur.  Thereupon,  they  continued  to 
act  in  the  trusts,  without  conferring  with  or  consulting  him.  It  appears 
also,  that  they  have  actually  advanced  money  on  certain  securities, 
omitting  the  name  of  Mr.  Holden,  and  that  in  one  case  they  have 
taken  a  security  in  the  name  of  one  only.  This  court  cannot  approve 
of  one  trustee  investing  trust  money  in  his  own  name  exclusively  of 
the  others. 

It  is  suggested,  that  one  executor  may  act  without  the  concurrence 
of  the  others ;  but  it  is  impossible  to  say  that  this  can  be  treated  as  an 
executorship  account.  The  testator  died  four  years  and  a  half  ago,  and 
this  transaction  seems  to  have  taken  place,  not  in  their  character  of 
executors,  but  in  their  character  of  trustees.  I  think  that  the  plain- 
tiff, who  is  interested  in  the  property,  is  not  to  be  excluded  in  this 
manner. 

The  answer  of  the  two  trustees  is  this:  They  say,  that  if  Mr. 
Holden  will  concur  with  them,  they  will  be  exceedingly  happy  to  go 
on  and  act  together,  but  that  if  he  differ  from  them,  then  that  they  must 
act  for  themselves.  Considering  the  manner  in  which  this  court  deals 
with  trustees,  whenever  a  breach  of  trust  is  committed,  and  the  way  in 
which  Holden  might  be  involved  in  one,  it  seems  not  unreasonable  that 
he  should  insist  on  his  view  of  the  case  being  adopted,  or,  at  least,  that 
the  view  of  the  other  two  trustees  should  not  control  his.*  The  testator 
intended  to  have  the  assistance  and  discretion  of  three  trustees,  but 
here,  as  it  sometimes  happens,  they  do  not  act  amicably  together,  their 
united  assistance  and  discretion  cannot  be  obtained,  and  the  majority 

^  Onlj  the  opinion  of  the  court  is  giren. — Ed. 

'  A  majority  cannot  determine  the  administration  of  a  private  tnut.  Sloo  r.  Law, 
8  Blatchf.  459;  Lond  V.Winchester,  52  Mich.  174;  Hill  v.  Josseljn,  21  Miss.  597, 
Green  v.  Miller,  6  Johns.  39;  Philadelphia  Trnst  i;.  Philadelphia  Co.,  139  Fa.  534; 
Low  V.  Perkins,  10  Yt.  532.  Unless  authority  to  administer  the  tmst  is  expressly 
given  to  the  majority  hy  the  instrument  creating  the  tmst,  as  in  Attorney-General 
r.  Gaming,  2  T.  &  C.  139,  or  is  reasonably  to  be  implied  from  the  peculiar  nature  of 
the  trust,  as  in  Sloo  v.  Law,  3  Blatchf.  459. 

Li  public  trusts  the  will  of  the  majority  of  the  trustees  controls.  Wilkinson  d. 
Malin,  2  Tjrwh.  544;  Perry  v.  Shipway,  4  De  G.  &  J.  353, 1  Giff.  1 ;  Cooper  v.  Gor- 
don, 8  Eq.  249;  Sloo  r.  Law,  3  Blatchf.  459  ;  Scott  v,  Detroit,  1  Doug.  (Mich.)  119; 
Hill  p.  Josselyn,  21  Miss.  597 ;  Green  v.  Miller,  6  Johns.  39 ;  Low  v.  Perkins,  10  Vt. 
(82.— Ed. 
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act  alone  in  the  administration  of  the  trust.    In  that  state  of  things, 
the  plaintiff  is  entitled  to  have  the  receiver  appointed. 

A  necessity  is  shown  for  some  interposition  to  protect  this  property, 
not  merely  for  the  sake  of  the  two  tenants  for  life,  but  for  the  interest 
of  the  persons  who  may  hereafter  become  entitled,  who  are  not  sui 
jurisy  and  are  a  class  at  present  unascertained. 


LAN£  V.  DEBENHAM. 
Ik  Chakcebt,  before  Wioram,  V.  C,  June  28,  1858. 

[Reported  in  11  Hare,  IBS.] 

Vice-chancellor.^ — The  main  question  is,  whether  or  not,  there 
being  a  direct  trust  to  raise  £2,000  by  sale  or  otherwise,  —  and  thus  a 
discretion  to  be  exercised,  and  one  of  the  trustees  being  dead,  — it  is 
thereby  rendered  impossible  for  the  surviving  trustee  to  execute  this 
trust  without  the  direction  of  the  court.*  The  money,  it  is  clear, 
must  be  raised ;  can  the  surviving  trustee  raise  it  by  means  of  a  sale, 
or  is  it  necessary  to  come  to  the  court  in  order  that  the  court  may 
exercise  its  discretion  whether  it  is  to  be  by  sale,  by  mortgage,  or  by 
some  other  appropriation? 

Mr.  Walker  has  ai^ed,  that,  whether  the  case  be  one  of  a  power  or  a 
trust,  if  it  be  confided  to  two  persons,  or  if  it  be  a  mere  trust  for  sale, 
if  it  be  said  that  the  sale  is  to  be  made  by  two  persons,  a  survivor  of 
the  two  can  never  execute  it.  The  argument  proceeds,  as  it  appears  to 
me,  upon  an  entire  disregard  of  the  distinction  between  powers  and 
trusts.  No  doubt,  where  it  is  a  naked  power  given  to  two  persons, 
that  will  not  survive  to  one  of  them,  unless  there  be  express  words,  or 
a  necessary  implication  upon  the  whole  will,  showing  it  to  be  the  inten- 
tion that  it  should  do  so.  But  the  ground  of  that  rule  is,  that,  where 
the  testator  has  disposed  of  his  property  in  one  direction,  subject  to  a 
power  in  two  or  more  persons  enabling  them  to  divert  it  in  another 
direction,  the  property  will  go  as  the  testator  has  first  directed,  unless 
the  persons  to  whom  he  has  given  the  power  of  controlling  the  disposi- 
tion exercise  that  power.  He,  therefore,  to  whom  the  testator  has 
given  the  property,  subject  to  having  it  taken  from  him  by  the  exercise 
of  the  power,  has  a  right  to  say  that  it  must  be  exercised  modo  et 
forma.  It  is  therefore  a  rule  of  law,  that,  in  all  cases  of  powers,  the 
previous  estate  is  not  to  be  defeated  unWs  the  power  be  exercised  in 
the  manner  specifically  directed.    When,  on  the  other  hand,  a  testator 

1  Onlj  a  part  of  the  opinion  of  the  court  is  given.  —  Ed. 

*  The  plaintifiF,  as  snrriving  trostee,  had  caused  the  property  to  be  sold  at  aaction, 
and  the  defendant  Lane  was  the  purchaser.  The  defendant  then  raised  the  objection 
that  the  plaintiff  could  not  lawfully  perform  the  trust  for  sale.  —  Ed. 

3d 
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gives  his  property,  not  to  one  party  sabject  to  a  power  in  othere,  bat 
to  trustees,  upon  special  traste,  with  a  direction  to  carry  his  purpoaea 
into  effect,  it  is  the  duty  of  the  trustees  to  execnte  the  trust;  — thos^ 
if  the  direction  be  to  raise  a  certain  sum  of  money,  the  estate  is  thereby 
at  once  charged,  and  it  becomes  the  duty  of  the  trustees  to  raise  tbe 
charge  so  created.  If  an  estate  be  devised  to  A.  and  B.  upon  trust  to 
sell,  and  thereby  raise  such  a  sum,  it  is  I  think,  a  novel  argument, 
that,  after  A.'s  death,  B.  cannot  sell  the  estate  and  execute  the  trust. 

In  Nicloson  v.  Wordsworth  ^  and  Crewe  v.  Dicken,*  and  that  class 
of  cases,  the  question  was  a  different  one,  —  whether,  under  a  devise 
to  several  persons,  upon  trust  to  sell,  —  where  the  sale  takes  place  in 
the  lifetime  of  one  who  has  released  or  disclaimed  the  trust,  the  other 
trustees  in  whom  the  estate  is  vested  by  such  release,  can  execute  the 
trust.  In  Crewe  v.  Dicken,  there  was  a  gift  to  A.  and  B.,  in  trust 
that  they  and  the  survivor  of  them  should  sell.  One  disclaimed,  so 
that  in  fact  the  sale  was  not  made  by  the  survivor,  and  the  question 
was  whether  the  other  trustee  could  sell.  Mr.  Walker  said,  that  tliat 
class  of  cases  turned  on  the  construction  given  to  the  word  survivor ; 
but  it  was  not  only  that,  —  it  was  a  question  whether,  in  an  event  not 
contemplated  by  the  testator,  a  person  who  was  acting  in  the  trusts, 
and  in  whom  the  devised  estate  was  vested,  could  make  a  good  title* 
In  Nicloson  v.  Wordsworth,  Lord  Eldon  said,  he  had  not  much  doubt, 
and  that  in  his  own  case,  if  he  were  himself  the  purchaser,  he  would 
not  reject  the  title  on  that  ground  alone.  Where  there  is  a  power  given 
to  A.  and  B.,  and  no  estate  given  to  them,  if  A.  dies  or  renounces,  B. 
alone  cannot  make  a  title.  Lord  St.  Leonards  thus  states  the  rale: 
^'  It  is  regularly  true  at  common  law,  that  a  naked  authority  given  to 
several  cannot  survive ;  "  '  and  he  adds,  ^'  the  same  doctrine  applies  to 
powers  operating  under  the  Statute  of  Uses ; "  and  he  cites  the  case 
from  Dyer,  ^'  where  cestui  que  use  in  fee,  before  the  Statute  of  Uses, 
willed  that  his  feoffees  A.,  B.,  and  C.  should  suffer  his  wife  to  take  the 
profits  for  her  life,  and  that  after  her  decease  the  premises  should  be 
sold  by  his  said  feoffees,  —  one  of  the  feoffees  died,  and  then  the 
wife  died :  "  and  it  was  ruled  that  the  survivors  oould  not  sell.  But 
if  an  estate  be  given  to  two  persons,  upon  trust  to  sell,  there  is  no 
doubt  the  survivor  may  sell.  The  case  is  then  within  the  rule  put  by 
Lord  Coke,  and  which  I  am  not  aware  has  ever  been  disputed,  that 
^^  as  the  estate,  so  the  trust  shall  survive.*' 

The  trustee  has,  in  this  case,  executed  the  duty  which  the  trust  has 
cast  upon  him ;  and  I  am  asked  by  the  defendant  to  say,  that,  in  doing 
so,  be  has  committed  a  breach  of  trust,  because  he  has  proceeded  to 
raise  the  money  after  the  death  of  his  co-trustee.  If  I  were  to  lay 
down  such  a  rule,  where  is  it  to  stop?  It  would  follow,  that,  when- 
ever an  estate  is  vested  in  two  or  more  trustees  to  raise  a  sum  by  sale 
or  mortgage,  or  even  to  sell  by  auction  or  private  contract,  the  par- 

1  2  Swanst.  365.  *  4  Ves.  97.  *  1  Sngd.  Pow.  143. 
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ties  must,  after  the  death  of  one  of  the  trustees,  oome  to  this  court  for 
directions  before  they  can  execate  the  tmst  The  court  has  not  better 
means  of  exercising  the  option  than  the  party  against  whom  the  objeo* 
tion  is  taken,  nor  are  its  means  so  good.  I  think,  as  I  have  observed, 
that  the  fallacy  of  the  argument  on  behalf  of  the  defendant  is  in  mix« 
ing  together  the  rules  applicable  to  bare  powers  or  authorities,  and 
those  applying  to  interests.^ 


y 

JAMES  GRAHAM  and  Wifb  v.  A.  KING  and  Othbbs. 

In  the  Supreme  Court,  Missouri,  March  Term,  1872. 

[Reported  in  50  Miaiauri  Reparti,  22.] 

Wagner,  J.,  delivered  the  opinion  of  the  court. 

The  respondents,  Graham  and  wife,  executed  a  deed  of  trust  on  a 
piece  of  land  lyiog  in  St.  Charles  county  to  secure  the  payment  of  a 
debt,  and  one  of  the  appellants.  King,  was  made  the  trustee  therein. 
The  deed  contained  the  usual  and  ordinary  provisions,  and  after  de- 
fault was  made  authorized  the  ^^  said  King  as  trustee  to  proceed  to  sell 
the  property,"  after  having  given  the  requisite  notice  in  some  news- 
paper published  in  St.  Charles  county.  Payment  not  being  made  when 
the  note  became  due,  King  advertised  the  property  for  sale  in  the  St. 
Charles  Democrat^  a  German  newspaper,  but  the  notice  was  inserted  in 
the  English  language.'  At  the  sale.  King,  the  trustee,  was  not  present, 
but  left  the  matter  in  the  hands  of  his  son,  a  minor.  It  is  alleged  that 
the  property  sold  for  greatly  below  its  value,  and  an  injunction  was 
asked  to  restrain  the  trustee  from  making  a  deed  to  the  purchaser  at 
the  sale.  After  hearing  the  proof  the  court  below  decreed  a  perpetual 
injunction. 

The  office  and  duties  of  a  trustee  are  matters  of  personal  confidence, 
and  he  must  exercise  a  just  and  fair  discretion  in  doing  whatever  is 
right  for  the  best  interest  of  the  debtor.  He  must  in  person  supervise 
and  watch  over  the  sale,  and  adjourn  it,  if  necessary,  to  prevent  a 
sacrifice  of  the  property,  and  no  one  can  do  it  in  his  stead,  unless  em- 
powered thereto  in  the  instrument  conferring  the  trust.     A  trustee 

1  Attomey-GeDeral  v.  Glegg,  Amb.  584 ;  Wataon  v.  Peanon,  2  Ex.  581,  594 ; 
Brown  v.  Smith,  46  L.  J.  Ch.  866  {umbU) ;  Peter  v.  Beverly,  10  Pet.  5S2 ;  Lorings 
V.  Marsh,  6  WalL  337;  Panons  v,  Boyd,  SO  Ala.  IIS;  Saunders  o.  Schmaelzle,  49 
Cal.  59 ;  Gray  v.  Lynch,  8  Gill,  403  ;  Gntman  v.  Batdker,  69  Md.  7 ;  Franklin  v.  Osgood, 
2  Johns.  Ch.  1,  14  Johns.  527 ;  Belmont  v.  O'Brien,  12  N.  T.  394  Accord, 

So  if  one  or  more  of  seTeral  tmstees  disclaim,  the  others  may  perform  the  tmsts. 
See  supra,  p.  230.  -*  Ed. 

'  The  court  decided  that  the  notice  should  hare  heen  inserted  in  an  English  new» 
paper.    The  opinion  on  this  point  is  omitted. — Ed. 
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cannot  delegate  the  trost  or  power  of  sale  to  a  third  person,  and  a  sale 
executed  by  such  delegated  agent  is  void.  Perry,  Trusts,  f  779,  and 
notes.  Judgment  affirmed.    The  other  judgee  concur?- 


V 

Ex  PARTE  BELCHIEB.    In  bb  PARSONS. 
In  Chancery,  before  Lord  Hardwicke,  C,  March  14,  1754. 

\Repmi.€d  in  Ambler,  218.^ 

On  cross  petitions,  and  exceptions  to  the  assignment  of  Commis- 
sioners of  Bankrupt,  the  case  appeared  to  be :  — 

Mrs.  Parsons  was  chosen  assignee  of  the  effects  of  her  son,  John 
Parsons,  a  bankrupt ;  and  there  being  a  large  quantity  of  tobacco  to 
be  sold,  she  employed  one  Wiggan,  a  broker,  to  sell  the  same  by  auc* 
tion.  The  money  was  paid  to  the  broker,  and  after  remaining  in  lua 
hands  for  about  ten  days,  he  died  insolvent ;  and  the  Commissioners 
were  of  opinion  the  assignee  ought  to  bear  the  loss. 

It  was  proved  by  several  persons'  depositions,  that  it  is  the  common 
method  of  business  to  sell  mercantile  goods  by  auction,  and  to  employ 
a  broker,  and  for  him  to  receive  the  money. 

1  Taylor  v.  Hopkins,  40  111.  442 ;  Grover  r.  Hale,  107  111.  638 ;  Howard  v,  Thornton, 
50  Mo.  291 ;  Bales  v.  Perry,  51  Mo.  449 ;  Vail  v.  Jacobs,  62  Mo.  130;  Brickenkamp  v, 
Rees,  69  Mo.  426 ;  Spnrlock  v.  Sproole,  72  Mo.  503 ;  Powell  r.  Tattle,  3  N.  T.  396 
(only  one  of  sereral  tmstees  at  the  sale, — overruling  King  v.  Stow,  6  Johns.  Ch.  323) : 
Fuller  17.  O'Neil,  69  Tex.  349,  82  Tex.  417 ;  Hawey  v.  Steptoe,  17  GnL  289  {$emble) ; 
Smith  V.  Lowther,  35  W.  Va.  300  Accord. 

Connolly  v.  Belt,  5  Cranch,  C.  C.  405 ;  Smith  o.  Black,  115  U.  S.  308  (rorersing  8.  c. 
Mc  A.  &  M.  338,  only  one  of  several  trustees  present  at  the  sale) ;  Johns  v.  Sergeant,  45 
Miss.  332;  Tyler  v.  Herring,  67  Miss.  169  ;  Dunton  o.  Sharpe,  70  Miss.  850  Contra, 

The  trust  for  sale  cannot  be  delegated  to  a  stranger,  or  to  one  or  more  but  less  than 
all  of  the  trustees.  Bulteel  v,  Abinger,  6  Jurist,  410 ;  Pearson  v,  Jamieson,  1  Mc  L. 
197;  Saunders  v.  Webber,  39  Gal.  287;  Taylor  v.  Dickinson,  15  Iowa,  483  (semUe); 
White  V,  Watkins,  23  Mo.  423 ;  St.  Louis  o.  Priest,  88  Mo.  612 ;  Berger  v.  Duff,  4 
Johns.  Ch.  368 ;  Hawley  v.  James,  5  Paige,  318,  487  ;  Newton  v.  Brownson,  13  N.  Y. 
587  (temble) ;  Brennan  v,  Willson,  71  N.  T.  502 ;  Bohlen's  Est.,  75  Pa.  304;  Fuller  v. 
O'Neil,  69  Tex.  349 ;  unless  by  the  instrument  creating  the  trust  authority  is  vested  In 
less  than  all.    Taylor  v.  Dickinson,  15  Iowa,  483. 

If  from  the  general  tenor  of  the  instrument  creating  the  trust,  it  is  fairly  to  be 
inferred  that  the  performance  of  the  trust  for  sale  was  not  intended  to  be  limited  to 
the  original  trustees,  the  sale  may  be  made  by  their  lawful  successors.  Bradford  p. 
Monks,  132  Mass.  405 ;  Fish  v.  Coster,  28  Hun,  64. 

A  trustee  may  delegate  the  performance  of  a  merely  ministerial  act,  e.  g,,  he  may 
grant  a  power  of  attorney  to  execute  a  deed  or  contract,  the  contents  of  which  have 
already  been  settled.  Gillespie  v.  Smith,  29  111.  473 ;  Telford  v.  Barney,  1  Greene, 
575,  591 ;  Keim  v.  Lindley,  (N.  J.  1895),  30  AtL  R.  1063 ;  Hawley  v.  James,  5  Paige» 
487;  Blight  v,  Schenck,  lOBarr,  285;  Bohlen's  Est.,  75  Pa.  304,  317. 

See  Skipwith  v.  Robinson,  24  Miss.  688;  Black  v.  Erwin,  Harp.  411.  —  Ed. 

*  1  Keny.  38  &  C. 
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Lord  Habdwicke,  Chancellor,  after  argument  at  bar:  If  Mrs. 
Parsons  is  chargeable  in  this  case,  no  man  in  his  senses  would  act  as 
assignee  under  commissions  of  bankrupt.  This  court  has  laid  down  a 
rule  with  regard  to  the  transactions  of  assignees,  and  more  so  of  trus- 
tees, so  as  not  to  strike  a  terror  into  mankind  acting  for  the  benefit 
of  others,  and  not  for  their  own. 

Courts  of  law,  and  equity  too,  are  more  strict  as  to  executors  and 
administrators;  but  where  trustees  act  by  other  hands,  either  from 
necessity,  or  conformable  to  the  common  usage  of  mankind,  they  are 
not  answerable  for  losses. 

There  are  two  sorts  of  necessities ;  1st,  Legal  necessity ;  2d,  Moral 
necessity. 

As  to  1st,  A  distinction  prevails  where  two  executors  Join  in  giving 
a  discharge  for  money,  and  one  of  them  only  receives  it,  they  are  both 
answerable  for  it,  because  there  is  no  necessity  for  both  to  join  in  the 
discharge,  the  receipt  of  either  being  sufficient ;  but  if  trustees  join  in 
giving  a  discharge,  and  one  only  receives,  the  other  is  not  answerable, 
because  his  joining  in  the  discharge  was  necessary. 

2d,  Moral  necessity,  from  the  usage  of  mankind.  If  trustee  acts  as 
prudently  for  the  trust  as  for  herself,  and  according  to  the  usage  of 
business. 

If  trustee  appoints  rents  to  be  paid  to  a  banker  at  that  time  in 
credit,  and  the  banker  afterwards  breaks,  the  trustee  is  not  answer- 
able. 

So  In  the  employment  of  stewards  and  agents :  the  receiver  of  Lord 
Plymouth's  estate  took  bills  in  the  country  of  persons  who  at  the  time 
were  reputed  of  credit  and  substance,  in  order  to  return  the  rents  to 
London :  the  bills  were  protested,  and  the  money  lost,  and  yet  the 
steward  was  excused.^  None  of  these  cases  are  on  account  of  neces- 
sity, but  because  the  persons  acted  in  the  usual  method  of  business. 

Objection :  The  goods  were  in  a  warehouse,  but  it  does  not  appear 
the  broker  had  the  key  of  the  warehouse ;  if  he  had,  he  would  be  then 
in  the  possession  of  the  goods ;  and  if  he  had  in  such  case  embezzled 
any  of  them,  Mrs.  Parsons  would  not  be  liable  for  such  loss.  If  she 
would  not  in  such  case  of  embezzlement,  no  more  reason  that  she 
should  in  this  case. 

Objection  :  Mrs.  Parsons  herself  might  have  received  the  money. 

It  is  not  usual  to  receive  the  money  one's  self ;  a  question  frequently 
happens,  by  reason  of  bankruptcy,  as  to  goods,  which  are  shipped  but 
not  imported,  to  whom  they  belong.  In  those  cases,  this  court  gener- 
ally orders  the  goods  to  be  sold,  and  the  money  paid  into  the  bank,  for 
the  benefit  of  the  parties  who  shall  be  entitled  in  the  event.  But  yet 
the  broker  is  the  hand  to  receive  the  money  first. 

Objection :  She  might  have  appointed  another  person  to  receive  it 

The  answer  to  that  is,  Nil  agit  exemplunif  quod  litem  lite  resolvit. 

1  3  Atk.  480. 
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Objection:  She  might  have  taken  secarity;  bat  to  do  that  apon 
every  occasion  would  tend  greatly  to  the  hindrance  of  bnsinees. 

Therefore  of  opinion,  Mrs.  Paraona  ought  not  to  be  charged  with  tbe 
value  of  the  goods.^ 


SPEIGHT  r.   GAUNT, 
In  the  Coubt  of  Appeal,  Jakuabt  19,  20,  1683* 

[Reported  tn  22  Chancery  Divinm  Reports,  727.] 

This  was  an  appeal  from  a  decision  of  Bacon,  Y.  C,  holding  the 
defendant,  who  was  an  executor  and  trustee  of  the  will  of  John 
Speight,  liable  to  replace  a  sum  of  £15,275,  part  of  the  trust  estate, 
which  had  been  lost  by  reason  of  the  default  of  one  R.  £.  Cooke,  a 
stockbroker,  doing  business  at  Bradford. 

The  facts  were  briefly  as  follows:  There  being  a  sum  of  £15,000 
trust  money  on  deposit  at  the  bankers,  the  defendant  proposed  to 
invest  it  in  securities  of  the  corporations  of  Leeds,  Huddersfield,  and 
Halifax  —  securities  authorized  by  the  will — and  employed  Ck)oke  to 
obtain  £5,000  of  the  securities  of  each  corporation.  The  Leeds  corpo- 
ration issued  debentures  and  debenture  stock ;  the  two  latter  borrowed 
on  debentures  only. 

There  was  no  absolute  necessity  to  employ  a  broker  in  the  purchase 
of  the  securities. 

On  the  14th  of  February,  1881,  Cooke  called  on  the  defendant  and 
handed  him  a  paper,  which  purported  to  be  a  bought-note,  and  was  as 
follows:  '^John  Cooke  &  Son,  Exchange,  Bradford,  February  24, 
1881.  To  the  executors  of  the  late  John  Speight.  We  have  this  day 
bought  for  you  as  per  your  order,  subject  to  the  rules  of  the  London  Stock 
Exchange,.  £5,000  Leeds  Corporation  debenture  stock  at  105^  com- 
mission, net  £5,275  ;  £5,000  Huddersfield  Corporation  ditto  ditto  at  100 
commission,  net  £5,000,  Halifax  Corporation  ditto  ditto  at  100  com- 
mission, net  £5,000 :  total  £15,275  account.  Signed  John  Cooke  Ss 
Son." 

Cooke,  on  delivering  the  note,  said  that  the  payment  was  to  be  made 
the  next  day,  and  the  defendant  signed  three  cheques  for  the  total 
amount  to  Cooke's  order,  who  appropriated  them  to  his  own  use,  and 
on  the  28th  of  March  filed  a  liquidation  petition,  and  absconded.' 

Jessel,  M.  R.  — This  is  an  appeal  from  the  decision  of  Vice-chan- 
cellor Bacon  finding  the  defendant,  Mr.  Gaunt,  who  was  a  trustee, 
liable  to  make  good  some  £15,000  which  has  been  lost  through  the 

1  Ex  parte  Turner,  Mont.  &  M.  52 ;  Edmonds  v.  Peake,  7  Bear.  239  Accord.  —  Ed. 
*  The  statement  of  the  case  is  taken  from  52  L.  J.  Ch.  504.    The  argoments  are 
omitted  and  the  opinions  aie  abridged.  ^-£]>. 
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failure  of  the  Btockbroker  employed  by  him  to  make  investments  on 
aooount  of  the  trost. 

The  questions  which  we  have  to  decide  are  important  not  only  on 
account  of  the  amount  in  dispute,  but  also  on  account  of  the  principles 
which  ought  to  govern  the  court  in  deciding  points  of  this  nature. 

In  the  first  place,  I  think  we  ought  to  consider  what  is  the  liability 
of  a  trustee  who  undertakes  an  office  which  requires  him  to  make  an 
investment  on  behalf  of  his  cestui  que  trust.  It  seems  to  me  that  on 
general  principles  a  trustee  ought  to  conduct  the  business  of  the  trust 
in  the  same  manner  that  an  ordinary  prudent  man  of  business  would 
conduct  his  own,  and  that  beyond  that  there  is  no  liability  or  obligation 
on  the  trustee.  In  other  words  a  trustee  is  not  bound  because  he  is  a 
trustee  to  conduct  business  in  other  than  the  ordinary  and  U9ual  way 
in  which  similar  business  is  conducted  by  mankind  in  transactions  of 
their  own.  It  never  could  be  reasonable  to  make  a  trustee  adopt  fur- 
ther and  better  precautions  than  an  ordinary  prudent  man  of  business 
would  adopt,  or  to  conduct  the  business  in  any  other  way.  If  it  were 
otherwise,  no  one  would  be  a  trustee  at  all.  He  is  not  paid  for  it.  He 
.Bays,  '*  I  take  all  reasonable  precautions  and  all  the  precautions  which 
are  deemed  reasonable  by  prudent  men  of  business,  and  beyond  that  I 
am  not  required  to  go."  Now  what  are  the  usual  precautions  taken  by 
men  of  business  when  they  make  an  investment?  If  the  investment  is 
an  inyestment  made  on  the  Stock  Exchange  through  a  stockbroker,  the 
ordinary  course  of  business  is  for  the  investor  to  select  a  stockbroker 
in  good  credit  and  in  a  good  position,  having  regard  to  the  sum  to  be 
invested,  and  to  direct  him  to  make  the  investment, '—  that  is,  to  pur- 
chase on  the  Stock  Exchange  of  a  jobber  or  another  broker  the  invest- 
ment required.  In  the  ordinary  course,  all  that  the  broker  can  do  is 
to  enter  into  a  contract,  —  usually  it  is  for  the  next  account-day.  Of 
course  you  may,  by  special  bargain,  make  it  for  cash  or  for  any  other 
day,  but  the  ordinary  course  is  for  the  next  account-day.  Before  the 
account-day  arrives  the  purchasing  stockbroker  requests  his  principal 
to  pay  him  the  money,  because  on  the  account-day  he  is  himself  liable 
to  pay  over  the  money  to  the  vendor,  whether  a  jobber  or  broker,  and 
therefore  he  must  have  it  ready  for  the  account-day,  and  according  to 
the  usual  course  of  business  he  sends  a  copy  of  the  purchasing  note  to 
the  principal  stating  when  the  money  is  required  to  be  paid,  and  he 
obtains  the  money  from  him  a  day  or  two  before  the  account-day. 
When  he  gets  it  he  pays  it  over,  if  it  is  a  single  transaction,  to  the 
vendor,  and  if  it  is  one  of  a  number  of  transactions  he  makes  out  an 
account  with  his  vendor  and  pays  over  or  i*eceives  from  him  the  bal- 
ance on  the  transactions.  It  by  no  means  follows,  therefore,  that  be 
pays  over  to  the  vendor  the  sum  received,  indeed  there  may  be  a  num- 
ber of  transactions,  and  if  the  balance  is  the  other  way,  then  he  has  to 
receive  money  on  the  account,  but  he  must  in  any  case  have  the 
money  in  order  to  keep  himself  out  of  cash  advances.  It  is  after  pay- 
ment, and  very  often  a  couQiderable  time  after  payment,  that  is,  several 
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days,  that  he  gets  the  Becorities  perfected.  If  they  are  shares  or  stock 
in  a  company  or  railway  or  other  company,  it  may  be  a  considerable 
time  before  the  transfers  are  lodged  at  the  office,  and  it  is  not  until  the 
matter  is  ready  for  completion  that  he  gets  the  transfer  and  the  certifi- 
cates. But  in  all  cases,  except  in  the  case  of  consols  and  a  few  other 
such  stocks,  there  is  some  interval  between  the  payment  of  the  pur- 
chase-money and  the  obtaining  of  the  security,  or  of  the  investment 
purchased. 

If,  therefore,  a  trustee  has  made  a  proper  selection  of  a  broker,  and 
has  paid  him  the  money  on  the  bought-note,  and,  by  reason  of  the 
default  of  the  broker  the  money  is  lost,  it  does  not  appear  to  me  in 
that  case  that  the  trustee  can  be  liable.  Indeed  it  was  not  argued  in 
this  court  that  he  would  be  liable,  and  I  have  said  what  I  have  said 
upon  the  subject  more  on  account  of  an  observation  reported  to  have 
been  made  by  Vice-Chancellor  Bacon  in  the  court  below,  than  because 
of  any  argument  that  was  addressed  to  us  upon  the  point 

Having  said  what  I  have  said  on  the  general  principle,  I  think  it 
right  to  call  attention  to  the  authorities  upon  the  subject,  in  order  to 
show  that  I  have  given  the  fair  result  of  the  authorities  as  they  stand. 
There  is,  in  the  first  instance,  the  case  of  Ex  parte  Belchier.  It  was 
before  Lord  Hardwicke,  and  it  is  the  leading  case  upon  the  subject. 
There  it  was  the  assignee  of  a  bankrupt,  but  the  same  principle  applies 
to  the  assignee  of  a  bankrupt  as  to  a  trustee.  A  large  quantity  of 
tobacco  belonged  to  a  bankrupt,  and  the  assignee  employed  a  broker 
to  sell  it,  the  money  was  paid  to  the  broker,  and  ten  days  afterwards 
he  died  insolvent.  The  commissioners  fixed  the  assignee  with  the  loss. 
He  appealed  to  Lord  Hardwicke,  and  it  was  proved  that  it  was  the 
common  practice  to  sell  mercantile  goods  by  auction,  and  to  employ  a 
broker,  and  for  him  to  receive  the  money.  That  was  the  ordinary 
course  of  business.  It  would  be  the  same  thing  if  a  trustee  sold  goods 
by  auction,  the  auctioneer  would  receive  the  money,  and  as  regards 
certain  transactions  an  auctioneer  is  called  a  broker.  Lord  Hardwicke 
says:  ^^If  Mrs.  Parsons  is  chargeable  in  this  case,  no  man  in  his 
senses  would  act  as  assignee  under  commission  of  a  bankrupt.  This 
court  has  laid  down  a  rule  with  regard  to  the  transactions  of  assignees, 
and  more  so  of  trustees,  so  as  not  to  strike  a  terror  into  mankind  act- 
ing for  the  benefit  of  others,  and  not  for  their  own."  He  says,  ^^  not 
to  strike  a  terror  into  mankind  "  —  it  is  rather  rhetorical,  but  he  means 
not  to  discourage  respectable  people  from  accepting  the  office  of 
trustee.  Then  he  says:  ^^ Courts  of  law,  and  equity  too,  are  more 
strict  as  to  executors  and  administrators."  I  must  say  I  do  not  concur 
with  this  observation.  I  think  in  modern  times  the  courts  have  not 
distinguished  between  assignees,  executors,  and  trustees,  but  they  have 
put  them  all  together  and  considered  that  they  are  all  liable  under  the 
same  principles,  but  that  is  only  a  bye  point.  Then  Lord  Hardwicke 
goes  on  to  say :  '^  But  where  trustees  act  by  other  hands,  either  from 
necessity  or  conformably  to  the  common  usage  of  mankind,  they  are 
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not  answerable  for  loeseB.''    That  of  coarse  means  where  they  act  by 
other  hands  and  properly  choose  the  hand  by  which  they  act.    Now 
what  is  meant  by  ^^  either  by  necessity  or  conformably  to  the  common 
usage  of  mankind  "  ?    It  means  where  in  the  ordinary  course  of  busi- 
ness transactions,  an  agent  is  employed.    A  gentleman,  for  instance, 
who  has  rents  to  collect  as  a  rule  employs  a  rent  collector.    He  might 
go  round  himself  and  collect  them,  but  he  does  not  do  so.     It  is  the 
common  usage  of  mankind  in  such  a  case  to  employ  an  agent  to  do  it.* 
So  a  man  who  buys  stock  on  a  Stock  Exchange  employs  a  stockbroker, 
and  there  it  is  absolutely  necessary  for  him  to  do  so ;  he  cannot  buy 
himself,  but  even  if  he  could  it  is  usual  to  employ  a  stockbroker. 
Then  Lord  Hardwicke  goes  on:  ^^  Secondly  —  moral  necessity,  from 
the  usage  of  mankind.     If  a  trustee  acts  as  prudently  for  the  trust  as 
for  herself  and  according  to  the  usage  of  business.     If  a  trustee 
appoints  rents  to  be  paid  to  a  banker  at  that  time  in  credit,  and  the 
banker  afterwards  breaks,  the  trustee  is  not  answerable.     So  in  the 
employment  of  stewards  and  agents ;  the  receiver  of  Lord  Plymouth's 
estate  took  bills  in  the  country,  of  persons  who  at  the  time  were 
reputed  to  be  of  credit  and  substance  in  order  to  return  the  rents  to 
London.    The  bills  were  protested  and  the  money  lost,  and  yet  the 
steward  was  excused.     None  of  these  cases  were  on  account  of  neces^ 
sity,  but  because  the  persons  acted  in  the  usual  method  of  business.'' 
Then  he  answers  a  little  further  down  the  objection  that  Mrs.  Parsons 
herself  might  have  received  the  money.    The  answer  is  that  it  is  not 
usual  to  receive  the  money  one's  self.  Then  he  says :  ^^  A  question  fre- 
quently happens  by  reason  of  bankruptcy  as  to  goods,  which  are  shipped 
but  not  imported,  to  whom  they  belong.    In  those  cases  this  court 
generally  orders  the  goods  to  be  sold  and  the  money  paid  into  the 
bank,  for  the  benefit  of  the  parties  who  shall  be  entitled  in  the  event. 
But  yet  the  broker  is  the  hand  to  receive  the  money  first."    Then  there 
was  an  objection  that  ^'  she  might  have  taken  security,  but  to  do  that 
on  every  occasion  would  tend  greatly  to  the  hindrance  of  business." 
That  seems  to  me  to  go  the  whole  length  we  are  required  to  go  here, 
and  to  establish  the  general  principle.  •  •  .* 

I  now  come  to  the  point  upon  which  the  case  was  decided  and  on 
which  it  was  argued  before  us.  I  must  say  as  I  read  the  pleadings 
that  the  law  is  stated  in  conformity  with  that  which  I  have  been  laying 
down.  The  accusation  against  the  trustee  is  one  of  negligence.  It  is. 
called  ^^  gross  negligence;"  that  does  not  matter,  negligence  is  the 
charge  made  against  the  trustee,  and  the  question  is  whether  he  has 
been  guilty  of  negligence. 

My  view  has  always  been  this,  that  where  you  have  an  honest 

^  The  trastees'  emplojrmeiit  of  an  agent  for  collection  was  approved  as  reasonable 
in  In  re  Brier,  26  Ch.  Div.  238.  — Ed. 

3  The  Master  of  the  Rolls  here  discussed  with  approral  the  cases  of  Bacon  v. 
Bacon,  5  Ves.  331 ;  J07  9.  Campbell,  1  Sch.  &  Lef.  328 ;  Cloagh  v.  Bond,  3  Mj.  ft 
.Cr.49a 
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trastee  fairly  anzioas  to  perform  his  duty  and  to  do  as  he  thinks  befit 
for  the  estate,  yoa  are  not  to  strain  the  law  against  him  to  make  him 
liable  for  doing  that  which  he  has  done  and  which  he  believes  is  right 
in  the  execution  of  his  duty,  without  you  have  a  plain  case  made  against 
him.  In  other  words,  you  are  not  to  exercise  your  ingenuity,  which  it 
appears  to  me  the  Vice-Chanoellor  has  done,  for  the  purpose  of  finding 
reasons  for  fixing  a  trustee  with  liability ;  but  you  are  rather  to  avoid 
all  such  hypercriticism  of  documents  and  acts  and  to  give  the  trustee  the 
benefit  of  any  doubt  or  ambiguity  which  may  appear  in  any  document, 
so  as  to  relieve  him  from  the  liability  with  which  it  is  sought  to  fix  him.  ^ 

There  is  no  allegation  in  the  statement  of  claim,  although  it  has  been 
argued,  that  Mr.  Gaunt  ought  not  to  have  employed  a  broker.  I  dis- 
miss that  argument  at  once.  It  is  quite  plain  that  he  was  entitled  to 
employ  a  broker  in  the  ordinary  course  of  business,  whether  the  pur- 
chase was  on  the  Stock  Exchange,  or  whether  the  securities  were  to  be 
obtained  from  the  corporation.  The  advertisements  not  only  autho- 
rized the  employment  of  a  broker,  but  offered  to  pay  the  brokerage, 
and  there  was  no  occasion  for  a  gentleman  who  was  a  trustee  to  do 
that  himself  which  might  properly  in  the  ordinary  course  of  business 
be  done  by  another,  and  especially  where  the  cost  of  employing  that 
other  would  not  fall  on  the  trust  estate.  I  think,  therefore,  that  be 
was  entitled  to  employ  a  broker  even  if  he  could  have  obtained  the 
securities  from  the  corporations  direct. 

It  was  said  that  it  was  the  duty  of  Mr.  Gaunt  to  pay  the  money 
direct  to  the  bankers  of  the  corporation,  or  at  all  events  to  make  the 
cheque  payable  to  the  order  of  the  corporation.  If  it  is  to  be 
assumed  against  him  that  he  knew  the  stocks  were  to  be  acquired 
from  the  corporations  direct,  I  do  not  say  whether  or  not  he  ought  to 
have  paid  the  broker.  I  reserve  my  opinion  upon  that  question.  If  it 
were  not  so,  if  he  had  neither  notice  nor  knowledge  that  the  stocks  were 
to  be  procured  otherwise  than  on  the  Stock  Exchange,  then  I  think  the 
argument  that  he  might  have  paid  it  through  the  bankers  falls  to  the 
ground.  In  the  first  place,  as  I  said  before,  the  usual  custom  is  to  pay 
your  broker,  and  in  the  next  place  it  by  no  means  follows  that  the  money 
would  ever  have  reached  the  vendor ;  and,  indeed,  in  the  case  where  the 
purchase  is  in  London,  I  suppose  it  would  go  to  a  London  broker,  so 
that  I  cannot  see  either  according  to  the  ordinary  course  of  business  or 
according  to  any  possible  mode  of  conducting  business  you  could  pay 
otherwise.  It  seems  to  me,  therefore,  that  if  you  once  arrive  at  the 
conclusion  that  Mr.  Gaunt  was  uninformed  by  the  bought-note  that 
the  purchase  had  been  made  in  that  way,  there  was  no  obligation  on  him 
to  make  any  further  inquiry.  He  trusted  his  broker,  and  he  was  not 
bound  to  ask  the  broker  whether  he  had  written  a  falsehood,  whether 
he  had  really  entered  into  a  contract  or  not  The  man  told  him  in 
writing  that  he  had,  and  he  was  entitled  to  trust  him ;  and,  as  it  seems 
to  me,  there  was  no  obligation  on  him  to  make  any  further  inquiry. 

For  these  reasons  it  appears  to  me  that  the  decision  of  the  court 
below  ought  not  to  be  affirmed. 
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LiNDLET,  L.  J.  —  The  real  importance  of  this  case  is,  that  it  lies 
between  these  two  propositionB,  —  that  a  trustee  cannot  delegate  his 
trast,  and  that  on  the  other  hand,  he  is  entitled  to  employ  persons  to  do 
that  which  an  ordinary  man  of  buAiness  would  employ  an  agent  to  do. 
Now,  looking  at  the  matter  fairly  and  properly  as  a  business  man  would 
look  at  it,  can  it  be  said  to  be  an  improper  thing  on  the  part  of  a  trustee 
who  is  desirous  of  investing  £15,000  in  this  class  of  securities  to  go  to  a 
broker?  That  he  might  have  acted  otherwise  is  plain  enough;  but  was 
it  a  reasonable  and  proper  thing  not  to  apply  to  the  secretaries  or 
treasurers  of  these  corporations,  but  to  employ  a  broker  for  that  pur- 
pose? So  far  as  the  evidence  goes,  it  appears  to  me  that  on  the  bal- 
ance of  the  evidence  it  is  impossible  to  say  that  this  was  an  improper 
step  for  a  trustee  to  take.  Although  business  men  can  do  these  things 
for  themselves,  unless  we  can  go  the  length  of  saying  that  the  employ- 
ment of  Mr.  Cooke  was  an  improper  delegation  of  the  trust  or  an 
improper  employment,  it  will  follow  that  it  was  not  an  unreasonable 
thing  or  a  breach  of  trust  to  employ  a  broker  to  do  this  kind  of  work ; 
and  the  conclusion  that  I  have  arrived  at  on  that  point  is  that  we 
cannot  say  the  trustee,  acting  honestly,  was  not  entitled  to  employ  a 
broker  to  do  this  kind  of  business. 

Now,  assuming  that  the  trustee  was  Justified  in  employing  Mr. 
Cooke,  and  assuming  that  he  was  not  negligent  in  not  having  his  sus- 
picions aroused  when  this  document  was  brought  to  him,  the  next 
question  is,  was  he  acting  improperly  in  paying  the  purchase-money 
to  the  broker?  That  is  to  say,  ought  he,  as  a  prudent  man  of  business, 
to  have  paid  it  to  somebody  else,  namely,  to  the  principals  from  whom 
the  broker  ought  to  have  got,  but  did  not  get,  these  securities,  whether 
upon  the  Stock  Exchange  or  otherwise?  If  the  trustee  had  notice,  and 
really  did  know  that  these  things  had  not  been  bought  on  the  Stock 
Exchange,  it  is  quite  possible  that  he  ought  so  to  have  paid  it.  I  say 
nothing  about  that.  It  might  be  that  in  that  case  the  trustee  would  be 
bound  to  see  further  into  the  application  of  the  money ;  but,  misled  as 
he  was,  and  entitled  as  he  was  to  treat  these  things  as  bought  by  the 
broker  in  the  ordinary  way  of  his  business  as  a  broker  on  the  Stock 
Exchange,  it  appears  to  me  that  it  is  perfectly  impossible  to  hold  that 
he  was  bound  to  see  to  the  application  of  the  money,  in  the  sense  that 
he  was  bound  to  pay  the  persons  with  whom  the  broker  negotiated  the 
purchase.  We  know  the  way  in  which  business  is  done  through 
brokers  in  buying  ordinary  stock.  If  a  broker  buys  £10,000  of  stock 
there  are  sometimes  half  a  dozen  people  from  whom  he  gets  the  stock. 
It  is  not  in  the  ordinary  course  of  business  for  a  buyer,  whether  a 
trustee  or  not,  to  pay  to  persons  from  whom  the  broker  has  bought; 
he  pays  the  broker.  He  is  entitled  to  do  that  by  the  ordinary  course 
of  business.  I  do  not  myself  understand  that  there  is  any  evidence 
that,  in  point  of  fact,  a  trustee  or  any  other  person  employing  a  broker 
to  buy  could  do  it  in  any  other  way.  As  a  matter  of  business  I  believe 
he  could  not.     At  all  events,  the  evidence  is  conclusive  that  the  ordi- 
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nary  practice  in  employing  a  broker  on  each  occasions  Is  to  send  a 
cheque  to  the  broker.  There  was,  therefore,  no  negligence  in  Mr. 
Gaunt  doing  so ;  there  was  no  impropriety  or  breach  of  trust  in  his 
conduct  up  to  this  point. 

Now,  I  do  not  propose  to  go  through  the  authorities,  but  I  will 
advert  to  two  cases,  because  they  have  been  brought  to  the  attention 
of  the  court  and  they  require  notice.  One  is  Bostock  v.  Floyer,  in 
which  Lord  Bomilly  held  that  a  man  was  responsible  for  the  sum  of 
£400  which  he  had  given  to  his  solicitor  to  invest.  The  solicitor  had 
pretended  to  invest  it  on  a  mortgage  of  some  copyholds,  but  he  had 
not  done  so^  and  the  money  was  lost,  and  the  trustee  was  held  respon- 
sible. As  I  understand  it  the  raMo  decidendi  of  the  case  was  this,  that 
it  was  not  the  ordinary  course  of  business  for  a  trustee  to  place  money 
in  the  hands  of  a  solicitor  to  invest.  It  was  not  a  specific  investment, 
it  was  handed  to  the  solicitor,  and  in  that  point  of  view  the  case  is 
intelligible  enough  upon  the  ground  that  it  was  not  right  for  the  trustee 
to  hand  over  the  money  to  the  solicitor  for  the  purpose  of  investment. 
The  other  case  was  Hopgood  v.  Parkin,^  cited  by  Mr.  Millar.  That 
case  certainly  goes  much  further  than  I  should  have  thought  right ; 
but  in  the  result  the  case  was  appealed.  An  infant  was  concerned, 
and  the  Court  of  Appeal  sanctioned  a  compromise  on  behalf  of  the 
infant. 

I  wish  most  emphatically  to  say  that  if  trustees  are  justified  by  the 
ordinary  course  of  business  in  employing  agents,  and  they  do  employ 
agents  in  good  repute  and  whose  fitness  they  have  no  reason  to  doubt, 
and  employ  those  agents  to  do  that  which  is  in  the  ordinary  course  of 
their  business,  I  protest  against  the  notion  that  the  trustees  guarantee 
the  solvency  or  honesty  of  the  agents  employed.  Such  a  doctrine 
would  make  it  impossible  for  any  man  to  have  anything  to  do  with  a 
trust.  I  differ  from  the  Vice-Chancellor  upon  the  question  of  fact :  the 
principles  of  law,  which  he  stated  in  the  first  part  of  his  judgment  are 
entirely  sound,  but  I  differ  from  the  conclusion  at  which  he  arrived  on 
the  bought-note,  and  so  differing  from  him  I  cannot  agree  with  the 
judgment  which  he  pronounced. 

BowEx,  L.  J.  —  This  is  a  case  of  the  greatest  possible  importance, 
and  I  think  it  right,  therefore,  to  add  my  own  expression  of  opinion  to 
the  judgments  which  have  been  already  given,  not  merely  because  of 
the  importance  of  the  case,  but  because  during  a  portion  of  the  argu- 
ments I  certainly  did  not  feel  quite  so  clear  as  the  rest  of  the  court 
appeared  to  do,  —  not  as  to  the  law,  which  has  throughout  been  ad- 
mitted on  all  sides  to  be  open  to  no  doubt,  but  as  to  the  correct  infer- 
ence from  one  particular  point  to  be  drawn  by  the  tribunal  that  has  to 
decide  the  case.  However,  I  have  come  to  a  decided  opinion  about  the 
matter,  and  as  I  have  done  so  I  think  it  is  as  well  that  I  should  express 
fully  what  that  opinion  is. 

^  Law  Rep.  11  £q.  74. 
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!Now,  with  regard  to  the  law  it  is  clear  that  a  truBtee  is  only  bound 
to  conduct  the  business  of  the  trust  in  such  a  way  as  an  ordinary  pru- 
dent man  of  business  would  conduct  his  own.     I  agree  with  what  was 
said  by  the  Master  of  the  Bolls  in  the  opening  part  of  his  judgment^ 
and  the  cases  which  he  has  cited  seem  to  me  to  be  conclusive  upon  the 
point.   The  truth  is  that  the  law  upon  the  subject  is  clear,  because  it  is 
based  upon  common  sense.    A  trustee  cannot,  as  everybody  admits, 
delegate  his  trust.     If  confidence  has  been  reposed  in  him  by  a  dead 
man  he  cannot  throw  upon  the  shoulders  of  somebody  else  that 
which  has  been  placed  upon  his  own  shoulders.     On  the  other  hand, 
in  the  administration  of  a  trust  a  trustee  cannot  do  everything  himself, 
—  he  must  to  a  certain  extent  make  use  of  the  arms,  legs,  eyes,  and 
hands  of  other  persons,  and  the  limit  within  which  it  seems  to  me  he 
is  confined  has  been  described  throughout,  both  in  the  cases  which 
have  been  referred  to  and  the  judgments  which  have  preceded  me,  to 
be  this :  that  a  trustee  may  follow  the  ordinary  course  of  business,' 
provided  he  runs  no  needless  risk  in  doing  so.    That  is  in  substance 
what  was  laid  down  in  the  case  before  Lord  Hardwicke  of  Ex  parte 
Belchier.     Lord  Hardwicke's  view,  putting  aside  peculiarities  of  lan- 
guage, is  based  upon  reason  and  common  sense.    In  other  words  a 
trustee  may  not  employ  an  agent  where  he  should  do  the  work  himself ; 
but  he  may  employ  an  agent  where  there  is  a  moral  necessity,  adopting 
the  form  of  expression  used  in  that  case,  that  he  should  use  the  instru- 
mentality of  others,  that  is  to  say,  he  may  use  others  if  it  is  in  the  ordi- 
nary course  of  business  to  use  others,  and  if  he  runs  no  needless  risk 
in  doing  so.   A  similar  sort  of  test  is  applied  every  day  by  commercial 
men  in  the  business  world  to  transactions  which  are  carried  on  through 
agents.    A  contract  of  agency,  a  contract  which  a  man  makes  with 
his  agent  when  he  commits  anything  to  his  hands  is  to  a  certain  extent 
a  personal  one,  and  to  the  extent  to  which  it  is  a  personal  one  it  cannot 
be  delegated ;  but  everybody  knows  that  nothing  is  more  common,  — 
nothing  is  more  certain  than  that  a  large  portion  of  commercial  busi- 
ness is  performed  through  sub-agents.    It  is  entrusted  to  the  hands 
of  an  agent,  not  to  do  it  himself,  but  to  get  it  done,  and  in  that 
class  of  cases,  provided  the  agent  chooses  carefully  the  sub-agent,  he 
really  discharges  the  functions  he  is  employed  to  discharge,  and  the 
proposition  as  to  trustees  or  agents,  that  they  cannot  delegate,  means 
this  simply :  that  a  man  employed  to  do  a  thing  himself  has  not  the 
right  to  get  somebody  else  to  do  it,  but  when  he  is  employed  to  get  it 
done  through  others  he  may  do  so.   Now,  applying  that  sort  of  reason- 
ing to  the  present  case,  I  begin  with  this,  that  a  trustee  who  employs  a 
broker  to  buy  in  the  ordinary  course  of  business  on  the  Stock  Ex- 
change is  justified  in  employing  and  in  paying  money  to  the  broker 
whom  he  has  employed.    I  fail  to  see  what  a  trustee  could  be  expected 
to  do  different.    When  the  time  comes  for  the  completion  of  the  pur- 
chase, the  broker  wants  the  money,  and  the  payment  to  the  broker  is 
therefore  one  of  the  means  of  effectuating  the  completion  of  the  pur- 
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chase.     It  is  wanted  for  that  purpose.    There  is  a  moral  necessity 
for  it. 

The  first  qaestion  argaed  in  the  case  was  whether  Mr.  Gaunt  was 
entitled  to  employ  a  broker  at  all.  I  answer  the  question  affirmatiyely 
in  favor  of  Mr.  Gaunt.  I  think  it  was  a  sensible  thing  for  Mr.  Gaunt 
to  employ  a  broker.  As  to  the  choice  of  a  broker  I  need  not  say  any- 
tiling.  Enough  has  been  said  about  that.  But  that  does  not  exhaust 
of  course  the  points  we  have  to  decide.  Assuming  that  Mr.  Gaunt  waft 
right  in  employing  a  broker,  was  he  right  in  paying  over  so  large  a  sum 
as  £15,000  to  him?  Now  a  payment  of  that  sort  would  be  wise  or 
unwise,  I  should  say,  according  to  whether  there  existed  or  did  not 
exist  a  reasonable  necessity  for  it,  having  r^ard  to  the  ordinary  coarse 
of  business.  If  it  was  a  transaction  on  the  Stock  Exchange,  as  I  have 
said,  and  the  money  was  wanted  to  complete  the  transaction,  I  think 
the  trustee,  Mr.  Gaunt,  would  have  been  Justified  in  paying  it  to  hk 
broker.  If  the  purchase  of  the  broker  was  made  direct  from  the  ccnr- 
poration  I  am  by  no  means  so  clear,  and  I  feel  even  more  doubts,  if  I 
may  say  so,  than  my  brothers  who  have  preceded  me  on  that  point.  If 
there  had  been  no  practical  necessity  for  paying  the  broker  it  would  be 
a  large  sum  to  pay  him,  and  I  cannot  myself  see  that  it  is  made  out 
that  such  a  course  would  be  conformable  to  the  ordinary  usage  of  man* 
kind  in  the  sense  in  which  those  words  are  used  by  Lord  Hardwicke 
and  in  other  cases.  I  should  feel  the  greatest  doubt  whether  Mr. 
Gaunt  would  be  justified  in  paying  a  broker  on  the  market  if  the 
broker  made  the  purchase  direct  from  the  corporation,  and  that  was 
understood  to  be  the  bargain.  But  the  question  whether  the  pay- 
ment was  right  or  wrong  depending  on  the  nature  of  the  transaction, 
how  was  Mr.  Gaunt  to  know  the  nature  of  the  transaction?  He  could 
only  find  it  out  from  the  broker  himself.  He  could  not  walk  into  the 
market  and  ask  the  persons  with  whom  Mr.  Cooke  might  be  supposed 
to  be  dealing  whether  it  was  true  or  not  that  Mr.  Cooke  had  made  a 
bargain  with  them,  nor  could  he  be  expected  to  write  to  the  corporar 
tion  in  the  first  instance  to  know  whether  he  was  justified  in  trusting 
his  own  broker.  Of  course  he  was  justified  in  trusting  his  own  broker 
on  that  point  Just  as  much  as  on  the  other  points  which  have  been  dis- 
cussed. I  do  not  see  what  he  could  have  done  otherwise.  If  that  is 
BO  the  question  we  have  to  answer  in  this  case  is  narrowed.  It  really 
resolves  itself  into  this,  was  Mr.  Gaunt  informed  by  the  broker  in 
effect  th^tt  the  transaction  which  had  been  completed  was  a  transaction 
of  purchase  and  sale  upon  the  Stock  Exchange  in  such  a  way  that  Mr. 
Gaunt  was  justified  in  believing  it?  Now,  the  oral  evidence  in  the  case 
certainly  does  not  show  that  Mr.  Gaunt  had  any  reason  to  doubt  that 
this  was  an  ordinary  Stock  Exchange  transaction.  But  I  do  not  my- 
self rest  very  much  upon  the  oral  evidence,  for  Mr.  Gaunt  was  the 
only  person  called  on  this  question,  and  it  may  not  be  right  to  adopt 
the  account  he  has  given  in  his  own  favor  of  the  conversation  as 
minutely  as  if  it  were  the  language  of  a  marriage  settlement.    But  at 
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any  rate  I  see  nothing  in  that  evidence,  and  I  have  looked  moBt  care* 
f ally  into  it,  to  help  the  plaintiffs.  There  is  nothing  in  it  to  show  that 
Mr.  Gkiant  was  informed  that  this  was  a  purchase  direct  from  the 
corporation. 

With  regard  to  what  has  been  said  as  to  the  cases  of  Bostock  v. 
Floyer  and  Hopgood  v.  Parkin,^  referred  to  by  Lord  Justice  Lindley, 
I  entirely  agree  with  him,  and  also  with  what  has  been  said  by  the 
Master  of  the  Rolls  as  to  the  subsequent  alleged  default  in  not  requir- 
ing an  explanation  from  Mr.  Cooke  of  the  delay  which  occurred  after 
the  money  had  once  been  paid.' 

1  Law  Rep.  11  Eq.  74. 

*  Affirmed  in  the  House  of  Lords,  9  App.  Cas.  I.  The  following  extract  from 
Lord  Selborae's  opinion  is  significant :  — 

"Thinking,  therefore,  that  the  employment  of  Cooke  as  a  hroker  in  this  case, 
under  the  instmctions  actually  given  to  him,  was  proper,  and  not  inconsistent  with  the 
duty  of  the  respondent  as  trustee,  the  next  snhject  of  inquiry  is,  whether  it  was  a  just 
and  proper  consequence  of  that  employment,  according  to  the  principle  of  Ex  parte 
Belchier,  Amh.  218,  that  the  trust  money  should  pass  through  his  hands. 

**  Upon  this  point  I  must  first  obsenre,  that  the  case  appears  to  me  to  be  different 
from  what  it  would  have  been  if  Cooke  had  entered  into  contracts  with  the  several 
oorporations  for  direct  loans  to  them  by  the  respondent,  and  had  reported  to  the  respon- 
dent that  he  had  done  so.  The  agency  of  a  broker,  as  snch,  is  not  required  to  enter 
into  a  contract  of  that  kind ;  and  if  the  agency  of  a  person  who  happens  to  be  a 
broker  is,  in  fact,  employed  to  do  so,  I  do  not  perceive  why  the  consequences  should 
be  different  from  what  they  would  be  if  a  solicitor  or  any  other  person  had  been  em- 
ployed. The  transaction  could  not  be  governed  by  the  rules  or  usage  of  the  London 
or  any  other  exchange.  There  would  be  no  moral  necessity,  or  sufficient  practical 
reason,  from  the  usage  of  mankind  or  otherwise,  for  payment  of  the  money  to  the 
agent;  there  would  be  no  difficulty  or  impediment,  arising  from  the  usual  course  of 
such  business,  in  the  way  of  its  passing  direct  from  the  lender  to  the  borrower,  in 
exchange  for  the  securities ;  and  if  it  should  be  found  convenient  to  send  it  by  the 
nand  of  a  broker,  or  of  any  other  messenger  or  agent,  this  might  be  done  by  a  cheque 
made  payable  to  the  borrower  or  his  order,  and  crossed,  as  is  usual  in  direct  dealings 
between  vendor  and  purchaser,  debtor  and  creditor,  when  payments  of  considerable 
amount  have  to  be  made.  I  think  it  right  not  to  withhold  the  expression  of  my 
opinion,  that  such  a  case  would  fall  within  the  principle  of  Rowland  i;.  Witherden, 
8  Mac.  &  6.  568,  574,  and  Floyer  v,  Bostock,  35  Beav.  603,  606,  rather  than  that  of 
Ex  parte  Belchier.  On  this  subject  I  find  myself  in  agreement  with  Bowen,  L.  J. ; 
nor  do  I  infer,  from  the  judgments  of  Lindley,  L.  J.,  and  Sir  George  Jessel,  that  either 
of  them  thought  otherwise." 

Lord  Blackburn  declined  to  commit  himself  on  the  propriety  of  a  payment  to  the 
broker  in  the  supposed  case  that  the  trustee  knew  that  the  securities  were  bought,  not 
in  the  Stock  Exchange,  but  direct  from  the  corporation. 

The  doctrine  of  Speight  v.  Gaunt  has  been  approved  in  subsequent  cases.  BuUock 
V.  Bullock,  55  L  T.  Rep.  703. 

Similarly,  delivery  of  money  by  a  trustee  to  a  solicitor  to  pay  into  court  is  lawful, 
since  a  solicitor  is  the  proper  person  to  make  such  payment.  Mitchell  v.  Mitchell,  52 
L.  T.  Rep.  178  (semble).  The  trustee  was  in  fact  held  answerable  for  misconduct  of 
solicitor  because  he  was  negligent  in  making  inquiries  as  to  the  due  deposit  of  the 
money  by  the  solicitor. — Ei>« 


•  on.uno  UI1I¥LK5IIT  LAW  LIBRART 


DRBAO&lt 
A  mtollon  of 


3  6105  044  287  403 


> 


